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PREFACE. 


During the period embraced by the Reports in ths volume, 
a change occurred in the organization of the Courts of the 
State, consequent upon the adoption of a new Constitution, by 
a vote of the people taken on the 21st, 22d and 23d days of 
April, 1868. This Constitution having been submitted to the 
Congress of the United States, was approved upon the 25th 
of June, 1868; and the adoption by the General Assembly of 
the XIVth Amendment to the Constitution of the United States, 
mentioned in the Act of Congress as a prerequisite for certain 
purposes, took place on the 4th of July, 1868. 

Governor Holden was installed as Provisional Governor on 
the Ist, and as Governor upon the 4th of July 1868. 

By Art. IV, s. 1, of the State Constitution, “the distinction 
between actions at law, and suits in equity, and the forms of 
all such actions were abolished ;” and by section 4 of the same 
Article ‘‘the judicial power of the State was vested in a Court 
for the trial of Impeachments, a Supreme Court, Superior 
Courts, Courts of Justices of the Peace, and Special Courts.” 

The latter provision abolished the Courts of Pleas and 
Quarter Sessions formerly held for the respective counties. 

The Superior Courts, which before were held by eight 
Judges (in as many Circutts,) elected by the General Assem- 
bly, and commissioned during good behavior, are now (by Art. 
IV, ss. 12 and 26) held by twelve Judges (in as many Dis- 
éricts,) elected by the People for terms of eight years, and 
divided into two classes, so that the terms of six may expire 
every four years. 


IV PREFACE, 


The Term of the Supreme Court which began on the 8th 
day of June 1868 and ended on the Ist day of July thereafter, 
was held by three Judges elected by the General Assembly 
and commissioned during good behavior, according to the: 
former organization. The two terms that succeed it in this 
volume were held under the present Constitution, (Art. IV, 
ss. 8 & 26) and so by a Court composed of a Chief Justice and 
four Associates, elected by the People fora term of eightyears. 

The first election of Judges under these provisions occurred. 
at the time of the adoption of the Constitution. 

In conformity with action upon the same subject in other 
States, it has been ordered by the Supreme Court that the 
reports of its decisions shall be known hereafter simply as— 
‘North Carolina Reports.” In view of the large number of 
names by which Reports in the United States are now known, 
this change will no doubt commend itself to the public. The 
present volume, reckoning upon a condensation of Winston’s 
two volumes, will be known as volume LXIII. 
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CASES AT LAW, 

ARGUED AND DETERMINED IN THE 
Suprome Court of Sort Carolina, 
AT! RALEIGE, 


a 


JUNE TERM, 1868. 


A nl BD 


STATE 0, YOUNG HARRIS. 


There being evidence that the deceased came to his death by the infliction of 
whippings by the prisoner, whilst the latter insisted that the death was 
caused by. a burn of which there was an appearance on the abdomen, the 
testimony of a physician that in his opinion the burn was inflicted afier 
death, was admissible in support of other evidence for the prosecution. 

The evidence being closed on both sides, upon the defendant being permitted 
to recall a witness to explain a part of his testimony, it is within the dis- 
cretion of the Judge to forbid the examination of the witness as to new 

“matter. 


The prisoner and a woman offered as a witness in his behalf having lived 
together as husband and wife while they were slaves, and having subse- 
quently observed the ceremonies required by the Act of 1866, ch. 40, s. 5: 
Hed that they were legally married, and her testimony properly excluded. 

Although the law allows to a person i loco parentis the broadest latitude in 
governing, it is not necessary to prove ezpress malice on his part in order to 
convict of murder, if the facts show such cruelty and inhuma nity in whip- 
ping as exclude the idea of passion. 

It being a question whether a severe injury, supposed to be a burn, was 
received by the deceased before death, it was competent for the prisoner to 
show that the deceased said he had a large burn upon his abdomen; such 
declarations being admissible as natural evidence. 

(State v. Samuel, 2 Dev, & Bat, 177; Rowlhac v. White, 9 Ire., 68; Biles v. Holmes, 
11 Ire., 16; Lush v. AfeDaniel, 13 Ire., 485; Bell v. Morrisett, 6 Jon., 178, 
and Henderson v, Crouse, 7 Jon., 628, cited and approved.) 


Murper, tried before Alitchell, J., at Spring Term 1868, of 
the Superior Court of Rowan. 


Z IN THE SUPREME COURT. 


Stars v. Harris. 


The prisoner, a colored man, was indicted together with 
one Jane Harris, who had lived with him as his wife while 
they were slaves and after emancipation had continued to 
live with him having complied with the requirements of the 
Act of 1866, ch. 40; but he was put upon trial alone. The 
deceased, a boy éighteen or nineteen years old, was the ille- 
gitimate son of Jane, and it was alleged that he came to his 
death in consequence of numerous and severe beatings upon 
his naked body, inflicted by the prisoner every day for a week, 
with a large leather strap, a bed cord twice doubled and 
knotted, and an iron ramrod—the alleged offence being that 
he had begged a piece of meat from a neighbor, and had 
denied doing so. At the end of the week he died. 

The witness to the beating was a girl named Louisa Harris. 
Dr. Fraley was also examined as a witness for the State, 
having been previously called upon by the coroner to examine 
the body. His testimony tended to corroborate that of Louisa 
Harris—by showing that the back, loins and sides of the 
deceased were covered with bruises, &c. The theory of the 
defence was that the deceased came to his death by a burn, 
of which there was an appearance on his abdomen. Dr. 
Fraley testified that in his opinion this was caused by fire 
applied after the death. The prisoner introduced Dr. Jones and 
Dr. Whitehead, who testified that from the description of the 
burn given by Dr. Fraley, it had occurred before death. The 
prisoner offered Jane Harris as a witness, but the Court ruled 
her to be incompetent. He then introduced his son Wallace 
Harris, who testified that about a week before deceased died, 
he was burning a brush-heap, and on getting upon it the 
flames flashed as high as his waist, when he jumped off and 
ran to a branch near by; and that the deceased showed him a 
burn on his leg. The prisoner offered to prove by this wit- 
ness that the deceased told him he was burned on the abdomen, 
but his Honor excluded the declaration. 

After it was announced by both sides that the evidence was 
closed, the prisoner's counsel obtained leave to recall Dr. 
Jones, to explain part of his testimony. They then proposed 
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to examine him upon other points; but the Court refused to 
allow the examination to proceed further. 

The charge of the Court and the exceptions thereto are 
sufficiently set forth in the opinion of the Court. 

Verdict, Guilty. Rule for a new trial discharged. Judg- 
ment, and Appeal. 


Attorney General, for the State. 
Boyden & Bailey and J. E. Kerr, contra. 


Reape, J. In considering the legal questions involved, 
we hope that we have not allowed ourselves to be unduly 
influenced by the cruel and inhuman acts detailed in the 
evidence. | 

1. In considering the first exception on the part of the 
defendant, it is to be recollected that the theory of the defence 
was that the deceased did not come to his death by the whip- 
pings, but in consequence of a severe burn on the abdomen. 

Dr. Fraley was introduced by the State, and gave it as his 
opinion that the burn was received after death. This testi- 
mony was left to the jury by his Honor, as tending to corrob- 
orate the evidence of the girl, and the theory of the prosecu- 
tion. We see no force in the exception to it by the prisoner. 

The opinion of the Doctor as an expert, was clearly admis- 
sible, and, if his opinion was well founded, it proved the 
defendant’s theory, that the deceased came to his death by the 
burn—to be false, and it tended to corroborate the testimony 
of the girl. 

2. After the evidence was closed on both sides, the defen- 
dant’s counsel asked leave to recall a witness to make an 
explanation of some point in his testimony. He was per- 
mitted todo so. After the explanation was made, the counsel 
attempted to extend the examination to new matter. This 
was refused by the Court, and the defendant excepted again. 

It was clearly within his Honor’s discretion whether he 
would allow the witness to be recalled, and it was as clearly 
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within his discretion to preseribe the terms, and to limit the 
examination. 

~ It would be unjust to the counsel to suppose that there was 
any attempt to entrap the Court by proposing to recall the 
witness for a simple explanation, when the real purpose was 
to open the evidence anew; and so we take it that the only 
purpose in recalling the witness was, to explain. Therefore, 
as soon as the explanation was given it was legitimate for his 
Honor to stop the examination. 

3. The defendant offered Jane Harris asa witness. The 
defendant and Jane while slaves, cohabited as man and wife. 
After their emancipation they observed the ceremonies pre- 
scribed by the statute of 1866, chap. 40, sce. 5. That statute 
provides that “the parties shall be deemed to have been law- 
fully married as man and wife at the time of the commence- 
ment of such cohabitation, although they may not have been 
married in due form of law.” 

The competency of Jane was objected to by the State. She 
was ruled out and again the defendant excepted. 

Whether Jane was a competent witness, depends upon the 
question whether she was the defendani’s wife; and this again 
depends upon the force of the above statute. Marriage isa 
eivil contract. It is more than that: I at least tne status 
which marriage creates isa divine, as well as a civil institu- 
tion. But our Courts deal with it only asa civil contract. 
And therefore it is insisted that as slaves had no power to 
contract, the status of marriage did not exist among them. 
State v. Samuel, 2 Dev. & Bat. 177. 

We have no purpose to controvert this position. It is true 
that during the existence of slavery our lew did not provide 
for the solemnization of marriage among them. They were 
left ina state of nature. And being so, it might be interesting 
to enquire how fara former marriage per verba de presenti 
affected their relations after their condition had been changed 
from slavery to freedom. For, in a state of nature, where no 
solemnities of marriage are prescribed, a marriage per verba 
de presenti must be valid. But we are relieved from the neces- 
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sity of a consideration of that question, because of the whole- 
some statute which we have cited. The substance of mar- 
riage—the consent of the parties, existing, it was as clearly 
within the power of the Legislature to dispense with any par- 
ticular formality, as it was to prescribe such. 

This neither made nor impaired the contract, but gave effect 
to the parties’ consent, and recognized as a legal relation that 
which the parties had constituted a natural one. 

So that, by force of the original consent of the parties while 
they were slaves, renewed after they became free, and by the 
performance of what was required by the statute, they became 
to all intents and purposes man and wife. This would be so 
upon the séfrictest construction; much more then upon the 
liberal construction which should be given to a statute of great 
public necessity, affecting the domestic relations of one-third 
of our people, and the morals of society in general. 

We conclude that Jane was the wife of the defendant, and 
I was properly excluded from testifying. 

4, The defendant insisted that he was in loco parentis 
towards the deceased, and that in the absence of express 
malice, his crime would be manslaughter only. 

His Honor charged otherwise, and the defendant excepted. 
Conceding, for the sake of the argument, that the defendant 
did stand in the place of parent to the deceased, still the 
exception cannot avail him. It is true that the law allows to 
parents the broadest latitude in governing, and to that end 
correcting, their children. But the acts detailed in this case, 
were so cruel and inhuman, and so often repeated, and long 
continued, as to manifest “a heart totally regardless of social 
duty and fatally bent on mischief.” They totally exclude the 
idea of passion, and fully prove malice. 

“ Parents, masters and other persons having authority im 

foro domestico, may give reasonable correction to those under 
their care; and if death ensue without their fault, it will be 
no more than accidental death. But if the correction exceed- 
eth the bounds of due moderation, either in the measure of it, 
or in the instrument made use of for that purpose, it will be 
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either murder or manslaughter, according to the circumstances 
of the case,” Foster’s C. L., p. 262, s. 4. 

In the case before us, what was the “ measure” of correc- 
tion? The deceased was stripped naked, placed on his back 
with his feet tied up, and was kept in that position every day 
from morning until dinner, for the space of a week, and 
repeatedly whipped each day while in that position, and on 
the first day severely whipped. What were the “ instruments” 
used ? A heavy leather strap, a knotted cord four double, and 
an iron ramrod; and with these he was beaten day after day 
until he died. There was “due moderation” neither in the 
‘“ measure” nor the “instruments.” The provocation was a 
very slight one, and all the circumstances showed delibera- 
tion and malice. We are entirely satisfied with his Honor’s 
ruling in this particular. 

5. It being a question, whether a severe injury, supposed 
to be a burn, existed upon the abdomen before the death, 
the. defendant offered to prove that the deceased said that 
he had a burn upon his abdomen. The Solicitor for the State 
objected to the evidence, and his Honor ruled it out. In this 
we think his Honor erred. The declarations of the deceased,. 
as to the condition of his body and health at the time when 
the declarations were made, fall under the head of natural 
evidence. Such declarations are admissible in the very nature 
of things. No physician would undertake to prescribe for a 
patient without enquiring of him “how he felt,” “ where were 
his pains” and the like. What weight the physician will give 
to the patient’s declarations must be for /zs consideration. 
And so what weigh the jury will give, is for thew considera- 
tion. The question has been before this Court repeatedly, 
and need not be elaborated now. ATI that can be said upon 
the subject will be found in Roulhacv. White, T Ire., 63; Biles 
v. Holmes, 11 Ive., 16; Lush v. McDaniel, 13 Ive., 485; Bell v. 
Morrisett, 6 Jones, 178; Henderson v. Crouse, T Jones, 628. 

For this error there must be a venire de novo. Let this be 
certified, &e. 


PER CuRrIAM. Venire de novo. 


JUNE TERM, 1868. T 


State v, STORKEY, 


STATE » HENRY STORKEY, 


The Supreme Court has no power to grant a new trial because a verdict is 
found upon insufficient testimony, or against the weight of testimony. The 
sufficiency of the testimony offered is a question exclusively for the jury. 
Whether a verdict is against the weight of the testimony is a matter exclusively 
for the discretion of the Judge who presides at the trial. 


It is not necessary, in North Carolina, to show emission in order to prove 
rape, even where the indictment concludes against the form of the 
* Statute *—not “Statutes: the 20th sec. of Rev. Code, chap. 35, having 
abolished all distinction between these phrases. 


An indictment for rape need not charge that the person ravished is over ten 
years of age, 


Rape, tried before Warren, J., at Spring Term 1868, of the 
Superior Court of BEAUFORT. 
No statement of the facts is necessary. 


Attorney General, for the State. 
Rodman, contra. 


READE, J. In the case made for this Court, the evidence is 
stated in detail as the basis of exceptions by the defendant, 
That the evidence was insufficient to satisfy a jury beyond a 
reasonable doubt, and, That their verdict was against the 
weight of testimony. 

If there was any evidence, its sufficiency was a question for 
the jury, and, Whether the verdict was against the wezght of 
the evidence was a question for the discretion of the Judge 
who presided at the trial. In neither case can this Court 
interfere. There was some evidence tending to show the 
defendant’s guilt, and it may not be improper for us to say in 
support of the propriety of the conviction, that in our opinion 
it was plenary. 

The defendant’s second exception, that there was no proof 
of emission, cannot avail him. In the first place, the witness 
said that the defendant “penetrated her person and ravished 
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her against her will.” That is evidence from which the jury 
might infer emission. But, in the second place, it is not 
necessary, under our Statute of 1860, chap. 380, to prove 
emission. ‘This was probably not intended to be controverted 
by the prisoner’s counsel. His objection probably is that the 
case is not governed by the Statute of 1860, because the indict- 
ment concludes, not against the “ Statutes” but, against the 
“ Statute.” But our act (Rev. Code, chap. 25, sec. 20,) provides 
that no indictment shall be vitiated by reason that it concludes 
against the Statutes, instead of against the Statute, or vice 
versa. 

We therefore do not perceive any ground for a new trial. 

The motion in arrest of judgment because the indictment 
does not charge that the female was over ten years of age, 
was properly refused. Our Statute makes it rape carnally 
to know a child under ten years of age, even although she 
consent; but itin no way affects the guilt of one who car- 
nally knows a female above that age against her will. Nor 
is it necessary to state the age except where the victim is 
under ten, nor even then uniess the act is with the child’s 
consent. 

Let it therefore be certified to the Court below that there 
is no error, in order that the sentence of the law may be 
executed. 


Per CURIAM. No error. 


STATE v. JAMES PULLEY and ELLIS WILKERSON. 


A witness for the State (here an accomplice) having been asked upon the 
examination in chief, whether he has not upon some other occasion given a 
different statement of the transaction, may thereupon, at tke instance of 
the Solicitor, be permitted to explain why he gave such statement. 

The comma, at the end of the word ‘‘store,” in section 2, of Rev. Code, 
ch. 34, is a misprint ; the enrolled bill in the office of the Secretary of State 
has no such comma, and thus shows that the word is used as an adjective, 
qualifying the word * house” which follows. 
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Arson, tried before Calley, J., at Spring Term 1868, of the 
Superior Court of Person. 

Upon the trial, one Stokes, an accomplice, a colored boy of 
16 years of age, was a principal witness to prove the commis 
sion of the crime. On the examination in chief, after he had 
given an account of the transaction, he was asked by the 
Solicitor if he had since denied this statement to be true. He 
answered that on one occasion he had denied it to a gen- 
tleman of the bar. The Solicitor then asked why he had 
denied it. he prisoner’s counsel objected to this question. 
The Court overruled the objection, and allowed the witness 
to say that he denied it in consequence of threats made to him 
by one Thaxter, a colored man living in Virginia, who 
though not a preacher, held meetings in his neighborhood 
which one of the prisoners attended. 

Verdict, Guilty; Rule for a new trial; Rule discharged; 
Judgment and Appeal. 


Attorney General, for the State. 


Graham, contra. 


Pearson, C. J. The witness was impeached by the position 
in which he stood before the jury,—that of an accomplice 
turning “ State’s witness,” and we can see no reason why the 
Solicitor for the State was not at liberty, by questions asked 
upon the examination in chief, to enable the witness to say 
that he had made a different statement, and then give an 
explanation, by stating what was the cause of his doing so, 
Suppose the matter had been passed over, and the prisoners 
had afterwards proved that the witness had made a different 
statement: It certainly would then have been proper for the 
Solicitor to recall the witness and give him an opportunity 
of making the explanation. What prejudice could, by any 
possibility, be done to the prisoner by the course pursued by 
the Solicitor in asking these questions by way o7 anticipating 
what he supposed would afterwards come out in the course of 
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the trial, in consequence of what had been elicited from the 
witness by a gentleman of the bar. 

The motion in arrest was based on the manner in which 
the word “store” is disconnected by a comma from the word 
“ warehouse,” as printed in the Revised Code, but upon inspec- 
tion of the enrolled bill in the office of the Secretary of 
State, it appears to be a misprint, by the introduction of a 
comma which is not contained in the enrolled bill. The 
word “store” is there plainly used as an adjective, connected 
with “ware” by the disjunctive “ or,” both being added to the 
word “house’—thus, “store or ware house,” whereas, as 
printed the word “store” might be considered as used for a 
substantive. Upon an inspection of the enrolled bill the 
counsel for the prisoners properly abandoned the motion. 

There is no error. This will be certified to the end, &c. 


Per Curiam. No error, 


GEORGE L. GIBSON v. HENRY L. GRONER. 


In the present condition of the Government and the Courts and as the process 
of the Courts is now controlled, a plaintiff in execution can only collect 
currency, or United States Treasury notes. Therefore, in assessing damages, 
the jury should estimate the value of the demand w currency. 


Case, tried before Mitchell, J., at Spring Term 1868, of the 
Superior Court of CABARRUS. 

The plaintiff borrowed from the defendant $150 in United 
States currency, and deposited with him $360 in gold-coin, as 
a security for the return of the $150. In a few days there- 
after the plaintiff tendered $150 in currency to the defendant, 
and demanded the return of the gold. The defendant refused, 
and thereupon this action was brought. The only question 
was as to the measure of damages. The plaintiff insisted that 
he was entitled to the $360, with the premium added for gold, 
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and interest from the time of refusal. His Honor charged the 
jury that the plaintiff could only recover $360 and interest. 
Verdict accordingly. Judgment; and Appeal by the plaintiff. 


Boyden & Bailey, for the appellant. 
No counsel contra. 


READE, J. In the present condition of the Government and 
the Courts and as the process of the Courts is now controlled, 
a plaintiff in execution can only collect currency, ¢. e. United 
States Treasury notes. 

In assessing damages therefore, in any given case, Justice 
requires that the jury should consider that fact, and that their 
verdict should be for the value of the demand in currency. 
If the demand be for a horse, and the horse is worth $100 in 
coin, and $150 in currency, the verdict ought to be for $150. 

In applying that principle to this case, the plaintiff is enti- 
tled to a verdict for the amount of the value of the gold 
which he deposited, in currency—-i. e., to the nominal amount 
of the gold coin, with the depreciation of the currency added. 

There is error. 


PER CURIAM. Ventre de novo. 


URIAH VAUGHAN vo, THE RALEIGH AND GASTON R. R, COMPANY. 


Where an Agent of a Rail Road Company was introduced in its behalf, to 
prove that certain goods were not delivered to the Company as a common 
carrier, it was competent for this purpose to show that it was the custom of 
the Company to weigh, mark and book such goods; those in question not 
having been so treated. 


Cask, tried before Gilliam, J., at Spring Term 1868, of the 
Superior Court of Hertrorp. 
The plaintiff sought to charge the defendant as a common 
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carrier, with the value of seven and a half bales of cotton 
alleged to have been stolen while in the defendant’s posses- 
sion. The evidence was that the plaintiffs agent, one Futrell, 
took a quantity of cotton to the depot at Henderson and 
offered to deliver it to the defendant’s agent, one Moore. 
The defendant had an old and a new warehouse at Hender- 
son, and Moore told Futrell that he had room for only eight 
bales. These he received and stored in the new warehouse. 
The other bales, twenty-seven in number, were put by Futrell 
in the old warehouse, of which the key was given him by 
Moore. Shortly afterwards the old warehouse was broken 
open, and seven and a half bales stolen. Moore was intro- 
duced for the defendant, and testified that the old warehouse 
was not used by the Company, and that of this Futrell was aware; 
that the proposition to deposit the cotton in the old warehouse 
was made by Futrell and nothing was said as to who should 
bear the risk; that the eight bales were weighed, marked 
and booked, but the others were not so weighed, &c. The 
defendant also offered to prove in this connection, by Moore, 
that it was the custom of the Company, at the Henderson 
depot, to weigh, mark and book bales of cotton immediately 
after they were received for transportation. This evidence was 
objected to, and excluded by the Court; and the defendant 
excepted. 

Verdict and judgment for the plaintiff, and appeal by the 
defendant. 


Moore, for the appellant. 
Smith and Bragg, contra. 


READE, J. As bearing upon the question whether the Rail 
Road had received the cotton for transportation as a common 
carrier, and as confirmatory of the statement of the Agent 
that it had not, the defendant offered to ask the Agent 
whether it was not the custom to weigh and mark goods as 
they were taken for transportation, the goods in question not 
having been weighed and marked. The evidence as to the 
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custom wasruled out. In this there was error; and for this 
error there must be a venire de novo. 

The learning upon the question will be found in the author- 
ities cited at the bar. See especially Price v. Lari of Lorring- 
ton, 1 Salk., 285, (1 Sm. L. C., [390.]) 


Per CurRIaM. Ventre de novo. 


THE STATE 7, SAMUEL HAMPTON, 


Where one was going down the steps which led from a Court room, and 
another who was before him in striking distance, stepped, turned about, 
clenched his right hand (the arm being bent at the elbow but not drawn 
back) and said, I have a good mind to hit you, whereupon the former 
walked away and went down another staircase: eld that the latter was 


guilty of assault. 
(State v. Myenfield, Phil., 108, cited and approved.) 


ASSAULT, tried before Cilley, J., at Spring Term 1868, of 
the Superior Court of GUILFORD. 

The following special verdict was submitted to the judg- 
ment of his Honor below: As the prosecutor was going in a 
crowd down one of the staircases leading out of the Court 
House in Greensboro’, and was stepping down the first step, 
the defendant, who was in front of him, and in striking dis- 
tance, stopped, turned about, and with right hand clenched, 
his right arm bent at his side, but not drawn back, said, I 
have a great mind to hit you; that before this, and as the 
crowd was leaving the Court House, the defendant had said, 
If the crowd will go along to see, I will cowhide Lindsay; 
that Lindsay had no way to go down that staircase but by 
pushing past the defendant; and that he turned away from 
defendant and went down another staircase. 
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The Court being of opinion that the defendant was not 
guilty, the Solicitor for the State appealed. 


Attorney General, for the State. 


No counsel contra. 


READE, J. It would seem that there ought to be no diffi- 
culty in determining whether any given state of facts amounts 
to an assault. But the behavior of men towards each other 
varies by such mere shades, that it is sometimes very difficult 
to characterize properly their acts and declarations. 

We find it so in the case before us. An assault is usually 
defined to be an offer, or attempt to strike another. An 
attempt means something more than an offer. As therefore, 
an offer is a necessary ingredient in an assault, and as an 
attempt, or anything else, is not such, it would probably be 
more precisely accurate to say, that an assault is an offer to 
strike another. 

The distinction between an offer to strike and an attempt 
to strike, is very clearly stated in State v. Myerfield, Phil. 
108, and need not be repeated. 

In the case before us, the defendant placed himself imme- 
diately in front of the prosecutor, assumed an attitude to 
strike, within striking distance, in an angry manner, and 
turned the latter out of his course. This was an offer of vio- 
lence, and constituted an assault, unless there was something 
accompanying the act, which qualified it, and indicated that 
there was no purpose of violence. The only accompaniment 
of the act was the declaration: “I have a good mind to strike 
you.” If the declaration had been, I intend to strike you, 
that would not have qualified the act favorably for the defen- 
dant. Nor if he had said, I have a mind to strike you. 

Ii is suggested, however, that the expression, “I have a 
great mind to strike,” is used to express indecision ; as if one 
should say, I had a great mind to do so and so, but I did not, 
indicating that he was only debating in his own mind as to 
whether he would or would not. If that were the common 
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acceptation of the expression, it would not avail the defen- 
dant, because, when violence is apparently offered, the qual- 
ifying declaration must not be equivocal, but unequivocal, so 
as to leave the person attacked no good reason to suppose 
that violence will be executed. 

We think that the facts found in the special verdict con- 
stitute an assault, and that his Honor was in error. Let this 
be certified, &c. | 


Per CURIAM. There is error. 


STATE v. HARRISON CHURCH. 


Where one drew a pistol, (neither cocked nor presented,) and ordered another, 
who was within ten steps, to leave a public place, or he would shoot him: 
Held to be an assault, 

(State v, Hampton, ante 18, State v. Myerfield, Phil. 108; State v. Mooney, ibid, 
484, cited and approved.) 


ASSAULT, tried before Mitchell, J., at Spring Term 1868, of 
the Superior Court of WILKEs. 

The following is the special verdict found upon the trial: 
On a certain Sabbath, at a Church, where people had assem- 
bled for religious exercises, the defendant, with several 
others, was sitting outside of the building, about six or seven 
steps from it, and the prosecutor was approaching the Church, 
when the defendant, addressing him, said: We have no use 
for you in this company; you shall not come here; go back. 
The prosecutor declined todo so. The defendant then rose to 
his feet and said to the prosecutor, I have a pistol, and placed 
his hand on a pistol that was belted around him. The pros- 
ecutor then commenced retiring, but tardily. The defendant 
followed him a few steps, being not more than ten steps from 
him, and urged him to go off or he would shoot him, and 
while he was walking, drew the pistol from its scabbard, but 
did not cock it, or present it towards the prosecutor. 
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Upon these facts, his Honor was of opinion that the defen- 
dant was not guilty, and the Solcitor prayed an appeal. 


Aitorney General, for the State. 
No counsel contra. 


READE, J. A mere threat unaccompanied by an offer or 
attempt to strike, is not an assault. 

So an offer to strike, qualified by some declaration which 
shows that there is no purpose to execute violence, is not an 
assault, unless the offer 1s with a deadly weapon, and then 
words are not allowed to qualify the act. So an offer of 
violence is an assault, even if it be accompanied with a decla- 
ration that vicience will be forborne upon a condition which 
the actor had no right to impose: as if one offering to strike 
says, I will strike you if you do not pull off your hat. This 
will be an assault, because he has no right to require the hat 
to be pulled of : 

So, in the case before us, if the defendant had not drawn a 
deadly weapon, but had simply raised his fist in striking dis- 
tance, and said, If you do not leave I will strike you, that 
would have been an assault, because he had no right to require 
him to leave. But the case is stronger than that. The prose- 
cutor was where he had a right to be, and was inno wrong; 
the defendant drew his pistol from his scabbard, advanced 
towards the prosecutor who was retiring, threatened to shoot 
him if he did not leave, was in ten steps of him, and drove 
him from the place. This was certainly an “ offer” of vio- 
lence, and constituted an assault. 

The fact that the pistol was not cocked and pointed makes 
no difference. That would have been but the work of a 
moment, and was not needed to put the prosecutor in fear, and 
to interfere with his personal liberty: State v. Hampton, ante, 
13; State v. Myevjield, Phil. 108; State v. Mooney, Ilid. 434. 

Let it be certified to the Court below, that there is error; 
to the end that judgment may pass upon the special verdict as 
upon a verdict of guilty. 


Per CurRIA©M. Error. 
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ARMAND J, DEROSSET v. JAS, A. BRADLEY. 


Where two sureties on a note to a bank agreed, after the insolvency of their 
principal, to employ a broker to buy notes of the bank to an amount suffi- 
cient to pay the debt, and one of them paid the broker for notes purchased 
by him, and discharged the debt: Heid that he could maintain an action on 
the case against his co-surety for contribution, 


Where a note with two sureties, given before May 1865, was discharged by 
one of them after that time, held that the County Court had jurisdiction of 
a suit for contribution, under the Ordinance of June 1866, Ch. 9. 


Cass, tried before Barnes, J, at Spring Term 1868 of the 
Superior Court of New Hanover. 

The action had been brought by appeal, from the County 
Court, where it was commenced in May 1867. The plaintiff 
and defendant became sureties of one Brown on a promissory 
note payable to the Commercial Bank of Wilmington. Brown 
afterwards became insolvent, and in April 1867 the plaintiff 
and defendant agreed to employ one Dawson, a broker, to 
purchase bills of the bank to an amount sufficient to pay the 
debt. The bills were accordingly purchased, and the broker 
charged 25 cents in the dollar for them. The defendant 
refused to pay the price, and the plaintiff paid for all of them 
and discharged the note to the bank. He then demanded 
contribution from the defendant, and upon refusal brought 
this action. | 

The defendant insisted that the plaintiff was not entitled to 
recover, for three reasons: 

1st. That the remedy was in Equity: 2d. That the action 
should have been for a breach of the contract, and not for 
contribution: 3d. That the County Court had no jurisdiction 
under the Ordinance of June 1866. 

The Court charged that the plaintiff was entitled to recover. 
Verdict and judgment for the plaintiff, and appeal by the 
defendant. 
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No counsel for the appellant. 
W. A. Wright, contra. 


BatTtLE, J. Neither of the objections urged against the 
right of the plaintiff to recover can avail the defendant. The 
parties were joint sureties of their principal, who was insol- 
vent, and their agreement as to the manner in which the 
debt was to be paid, did not change their liability to each 
other upon the payment by one of them of the whole debt. 
Upon such payment, the Revised Code, ch. 110, s. 2, gave to 
the party paying, an action on the case against his co-surety 
for his rateable proportion of the sum paid, whether of prin- 
cipal, interest or cost. This disposes of the first and second 
objections. The remaining one is equally untenable. 

The plaintiff had no claim upon the defendant until he had 
paid the debt of their principal in 1867. His cause of action 
did not arise, therefore, prior to the lst day of May 1865, and 
hence the jurisdiction of the County Court was not taken 
away by the Ordinance of the Convention of 1866, ch. 19. 


Per CURIAM. Judgment affirmed. 


THE STATE », AUGUSTUS HOLMES. 


In a case where the list of registered voters of a county was in the hands of 
the military authorities, and the proper civil officers for drawing a jury 
were unable to procure a copy of such Hst: Held, that the order of Sep- 
tember 18, 1867, requiring Jurors to be registered voters, did not apply. 

Where a prisoner had already accepted as jurors three colored persons, Aci, 
that he had no right to challenge a fourth juror when tendered, on the 
ground that he was a colored person. 


(State v. Arthur, 2 Dev. 217; State v. Cockman, 2 Win. 96, cited and approved.) 


Mvrper, tried before Buxton, J., at Spring Term 1868 of 
the Superior Court of EDGECOMBE. 
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The counsel for the plaintiff moved to quash the bill of 
indictment, and assigned therefor the following reasons, viz: 

1. “That it was not found by a grand jury drawn from the 
registered voters of the county, but from a list of the good 
and lawful men of the county, consisting of white freeholders 
only.” 

2. “That it was not found by a grand jury drawn from the 
list of citizens assessed for taxes and who had paid taxes for the 
current year.” | 

The Attorney General admitted that the grand jury had 
been drawn in accordance with the laws unqualified by mili- 
tary orders, and examined as witnesses the Chairman of the 
County Court and the Sheriff of the county, who proved that 
before drawing the jury list, they had applied personally and 
by letter to the military head quarters, for a list of the reg- 
istered voters of the couuty, and that they had failed to 
obtain it; that such list was taken by, and was still in the 
hands of the military authorities, and that they had been and 
were still unable to procure a copy, and that without such 
copy they were unable to ascertain who were the registered 
voters of the county. 

The motion to quash was therefore overruled, and the 
prisoner excepted. 

A special venire of fifty good and lawful men was ordered to 
be summoned to try the case. The Sheriff returned twenty- 
five whites and twenty-five colored men as jurors. 

The prisoner accepted three colored jurors, and they were 
sworn in. He then challenged one Camper, a juror, on the 
ground that he was a colored man. This cause of challenge 
was overruled, and the prisoner challenged him peremptorily. 
The prisoner made but ¢éwelve peremptory challenges. 

After a verdict of guilty, there was a rule for a new trial, 
which was discharged, and the prisoner appealed. 


Atiorney General for the State. 


No counsel for the prisoner. 
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BaTTLE, J. The case, as it appears in the bill of exceptions 
filed by the prisoner, presents two questions, the first of which 
relates to the drawing of the grand jury, and the second to 
the prisoner’s challenge of a petit juror. 

1. The prisoner’s counsel moved to quash the bill of indict- 
ment, because the grand jury by which it was found was not 
drawn in accordance with the Military orders of the 30th of 
May, and the 13th of September, 1867. The second section 
of the first of those orders, prescribes as follows: “ All citi- 
zens assessed for taxes and who shall have paid taxes for the 
current year are qualified to serve as jurors. It shall be the 
duty of the proper civil officers charged with providing lists 
of jurors, to proceed within their several jurisdictions, with- 
out delay, and ascertain the names of all qualified persons, 
and place them on the jury lists, and from such revised lists, 
all jurors shall be hereafter summoned and drawn in the man- 
ner required by law.” 

The second order relates to and modifies the first, so as to 
make it read as follows: “ All citizens assessed for taxes, and 
who shall have paid taxes for the current year, and who are 
qualified, and have been and may be duly registered as voters, 
are hereby declared qualified to serve as jurors.” It is 
manifest that the effect of this modifying order is to prevent 
a person from being competent as a juror merely on account 
of his being a tax payer; he must have the additional quali- 
fication of having been duly registered asa voter. It appears 
from the case, that “the proper civil officers, charged with 
providing lists of jurors,” attempted to comply with the 
requirements of the order, but were unable to do so because 
they could not obtain from the military authorities, in whose 
custody they were, the lists of the registered voters. We 
cannot suppose, for a moment, that the military authorities 
intended that the whole administration of the criminal law 
should be suspended, because of its not being convenient for 
them at the time to furnish those lists, and we, therefore, 
think that the Court acted right in directing a grand jury to 
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be drawn in the usual manner, according to the laws of the 
State. 

2. The second question is, whether the prisoner is entitled 
to a ventre de novo as a matter of right, because of the Court 
having overruled his challenge for cause to a person tendered 
to him as a juror, and whom he then challenged peremptorily, 
withal, however, accepting a jury before his peremptory chal- 
lenges were exhausted. It appears from the record that a 
special venie of fifty good and lawful men were ordered to 
be summoned to try the case, and that thereupon the Sheriff 
returned twenty-five whites and twenty-five colored men as 
jurors. In forming the traverse jury, three colored jurors 
were tendered to and accepted by the prisoner, but upon the 
tender of the fourth he was objected to on account of his color; 
and the objection was overruled and he was then challenged 
peremptorily. The overruling of this objection is the ground 
of the application for a venire de novo. It is manifest that the 
special venire was summoned in accordance with the require- 
ments of the military orders to which we have referred, and 
the prisoner insisted upon his right to have them so sum- 
moned, as appears not only from his acceptance of three 
colored jurors, but also from his motion to quash the bill of 
indictment, because it had not been found by a grand jury 
selected from a list made out by the Justices of the County 
Court in obedience to such orders. Why the motion to quash 
was not sustained, we have already seen. When the Superior 
Court, at which the prisoner was tried, sat, the difficulty, it 
seems, was removed, and the prisoner clearly showed his 
acquiescence, if not his desire, in the summoning of colored 
as well as white jurors on the special venire. Having done 
so, we think he is not at liberty to object for cause to a juror 
merely on account of his color. This makes it unnecessary 
for us to notice the effect of the circumstance that the traverse 
jury was formed before the prisoner’s peremptory challenges 
were exhausted. See State v. Arthur, 2 Dev. 217; State v. 
Cockman, 2 Win. 95. 


22 IN THE SUPREME COURT. 


LirrLe v. Litrxue. 


It must be certified to the Superior Court for the County 
of Edgecombe that there is no error in the record. 


Per CURIAM. No error. 


NANCY E. LITTLE v. LABAN LITTLE. 


Upon an application for alimony pendente lite, it is unnecessary to decide 
whether the petition warrants a divorce @ vimculo, or only a divorce a mensa 
et thoro, 


Where a petition for divorce by the wife showed forbearance (and conni- 
vance) by her in regard to adulteries committed by the husband while she 
yemained in his house, and then charged that afterwards he drove her 
from his house by threats of violence, swearing he would kill her if she 
did not leave: Held, to set forth ground sufficient for a divorce @ mensa et 
thoro, at least. 


(Whittington v. Whittington, 2D. & B. 64, and Hansley v. Hansley, 10 Ire, 506, 
cited and approved. ) 


‘Motion for alimony pendente lite, heard by Mitchell, J., at 
Spring Term 1868 of the Superior Court of MECKLENBURG. 

The facts necessary to an understanding of the opinion 
appear sufficiently set forth therein. 

The Court below having allowed the plaintiff’s motion, the 
defendant appealed. 


J. H. Wilson for the appellant. 


Dowd, contra. 


Battie, J. For the purposes of this case, it is unnecessary 
for us to decide whether, upon the facts stated by the peti- 
tioner, she is entitled to a decree for a divorce a vinculo ma- 
trimontt, according to the special prayer of her petition; for 
we are clearly of opinion that, under the general prayer, she 
is entitled to a divorce a mensa et thoro, and that this is suffi- 
cient to authorize a decree for alimony pendente lite. 
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The counsel for the defendant made a strong argument to 
show that the long delay of the plaintiff after a full knowledge 
of the adulterous acts of her husband amounted to acqui- 
escence in his criminal intercourse with the two black women 
mentioned in the petition, and was a bar to her claim for a 
divorce. In support of this argument, he referred to and 
relied upon the case of Whittington v. Whittington, 2 Dev. & 
Bat. 64, In which it was held that an unreasonable delay by 
one party after a probable knowledge of the criminal conduct 
of the other would, if unaccounted for, preclude such party 
from obtaining a decree for either kind of divorce. This 
argument was met by one equally forcible from the plaintiff’s 
counsel, to prove that a woman might remain for a long time 
in the same house with her husband while he was carrying on 
an adulterous intercourse with another woman, and yet obtain 
a decree for a total divorce if he continued his criminal acis 
after his brutal condct had at last compelled her to leave 
him. The counsel referred to the case of Hansley v. Hansley, 
10 Ire., 506; in which is contained the following language: 
“ After such a separation, forced on her by the debasing 
depravity, violence and other outrages of the husband, she 
might well insist on any supervening criminality on his part. 
For so far from being precluded from making complaint of 
the repetition of the fault, the guilt of the repetition after 
such forbearance—not connivance—on the part of the wife, 
‘would be aggravated beyond that of the first fault. We 
shall hold, therefore, that she might insist on adultery with 
this slave, supervening the separation thus forced on her.” 
Upon the petition which we are now considering, we might 
hold the same thing were there any distinct and unequivocal 
charges of acts of adultery committed after the petioner had 
een driven away from her husband’s house. But the only 
expression in the petition tending that way is, that after her 
husband had forced the petitioner to leave, “he was left in 
the uninterrupted enjoyment of his negro prostitute, by whom 
he had begot a child.” Whether that expression alleges 
. such a charge of continued adultery as will justify a decree 
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for a divorce a vinculo matrimonii, is, as we have already said, 
unnecessary for us to decide; because there isa clear and 
explicit allegation that the defendant drove the petitioner, 
‘‘ with threats of violence, from his house, and swore he would 
kill her if she did not leave.” This, coupled with the previous 
statements of his adulterous intercourse with two black 
women successively, clearly entitles the petitioner to a decree 
at least for a partial divorce, and that is sufficient to sustain 
the order for alimony pendente lite. 

The order appealed from is affirmed, and this must be cer- 
tified to the Court below. | 


Per CURIAM. Order affirmed. 


ROBERT BYNUM vo. WILLIE DANIEL. 


After a nol. pros. had been entered as to one of several defendants, upon 
motion by the respective parties remaining, material amendments were 
allowed to each: Held, that any question as to costs upon the process 
against the defendant discharged, should have been settled at the time of 
such allowance; and that upon such question being raised after final judg- 
ment for the demand and costs it will be presumed by the Court to have 
been settled, 


Assumpsit, tried before Shipp, J., at Fall Term 1867 of the 
Superior Court of WILSON. 

The writ was original in Debt, wherein one Rountree had 
been made defendant together with Daniel. 

At Fall Term 1867, the first trial term, the plaintiff entered: 
a nol. pros. as to Rountree, and the defendant obtained leave 
to add the plea of “ the statute of limitations,” whereupon the 
plaintiff, upon motion, was allowed to change his writ to. 
assumpsit, and to claim for damages the sum of $2,000. Upon 
the trial, there was a verdict for the plaintiff/ Judgment 
accordingly, and for costs to be taxed by the Clerk; and 
Appeal by the defendant to the Supreme Court. 
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Moore, for the appellant. 
Bragg, contra. 


Reaveg, J. This was an action against two defendants, in 
which there was nol. pros. as to one, and a verdict and judg- 
ment against the other for the demand and full costs. The 
defendant insists that the costs incurred in regard to the 
defendant against whom nol. pros. had been entered ought not 
to be taxed. Probably that would be so (but we do not decide 
it) if it were not for the peculiar circumstances of this case. 
The action originally was debt. On the plaintiff's motion, it 
was changed to assumpsit,-the defendant, by leave of Court, 
having previously added the plea of the statute of limitations. 
Upon this the parties, by common consent, proceeded to trial. 

It seems to us that the proper time to raise any question 
about the costs of the action was at the time when the form 
of action and the pleadings were changed. It was then the 
province of the Judge to impose such terms as to costs as he 
might think proper. 

We are of opinion that it is to be presumed that the ques-~ 
tion of costs was at that time considered, and that, by pro- 
ceeding with the cause as it stood, its incidents, including the 
costs, passed along with,it and must abide the result. 

There is no error. 

Let judgment be entered in accordance with the verdict and 
judgment below. 


PER CURIAM. Judgment affirmed. 
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THE STATE ». ALEXANDER WILLIS, 


Upon a trial for murder, the fact of killing with a deadly weapon being 
admitted or proved, the burden of showing any matter of mitigation, excuse 
or justification is thrown upon the prisoner. 


It is incumbent upon the prisoner to establish such matter, neither beyond a 
reasonable doubt nor according to the preponderance of testimony but, to the satis- 
faction of the jury. 

(State v. Eilick, 2 Win. 56, cited and approved. Language used in State v. 
Peter Johnson, 8 Jon. 226, in regard to degree of proof of matters of excuse, 
&c., modified. ) 


Murpenr, tried before Bucton, J., at Spring Term 1868 of 
the Superior Court of WaxkE. 

Upon the trial it was shown by the State, and admitted by 
the prisoner, that the latter killed the deceased by intention- 
ally stabbing him with a knife, which was exhibited, and 
admitted to be a deadly weapon. 

The Court was asked by the prisoner to charge the jury 
that the State was required to establish to the satisfaction of 
the jury, beyond a reasonable doubt, the commission by the 
prisoner of the particular act for which it asked his convic- 
tion. This the Court declined to do, and the prisoner 
excepted. 

Upon this point the Court instructed the jury, that when it 
is proved or admitted that one killed another intentionally, 
with a deadly weapon, the burden of showing justification, 
excuse or mitigation is on him, and all the circumstances of 
such justification, excuse or mitigation are to be satisfactorily 
proved by him, unless they appear in the evidence against 
him; that the fact ot killing being proved or admitted, nothing 
more appearing, the law presumes such killing to have been 
done in malice, and so to be murder; that the circumstances of 
justification, excuse or mitigation, are to be satisfactorily 
proved, not proved as the State is required to prove an essen- 
tial fact, that is beyond a reasonable doubt, for the doctrine of 
reasonable doubt is never applied to the condemnation of a 
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prisoner, but to his acquittal; and that the jury must be satis- 
fied by the testimony offered in the case on either side that the 
matter in justification, excuse or mitigation is true. 

To this the prisoner excepted. 

Verdict, Guilty; Rule for anew trial; Rule discharged; 
Judgment and Appeal. 


Haywood and Fowle & Badger, for the prisoner. 
Attorney General, for the State. 


Battie, J. The exception of the prisoner raises fairly and 
distinctly the question, whether upon the trial of an indict- 
ment for murder, the fact of killing with a deadly weapon being 
admitted or proved, the burden of showing any matter of 
mitigation, excuse, or justification, is thrown upon the pris- 
oner, or whether it still remains upon the State to prove, 
beyond a reasonable doubt that the act of killing was done 
with malice prepense, express or implied. It has, as we 
think, always been considered as the rule in this State, that 
from the fact of killing with a deadly weapon, the law will 
imply malice, and then the onus of the proof to remove it, is 
devolved upon the slayer. It was so held by this Court in 
the case of the State v. Peter Johnson, 3 Jon. 266, in which it 
was said that the rule that the jury must be satisfied beyond 
a reasonable doubt, of the prisoner's guilt, before they could 
convict him, applied only to the fact of the homicide, for if 
the jury found that fact against him, every matter of excuse, 
mitigation or justification, ought to be shown by him. The 
burden of proof in such case being shifted from the State to 
the prisoner, it was incumbent on him to establish the matter 
of excuse or justification, beyond a reasonable doubt.” Again, 
in the State v. Ellick, 2 Win., 56, which was ably argued 
and well considered, the Court say: “The position that the 
principle, on which the doctrine of reasonable doubt is 
grounded, is as much applicable to the grade of the homi- 
cide, as it is to the fact of the homicide, is not true. The 
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error consists in not attending to the distinction, that the 
fact of the homicide must be proved by the State, but if 
found or admitted, the onus of showing justification, excuse 
or mitigation, is upon the prisoner. At page 290, Foster 
says, whoever would shelter himself under the plea of provo- 
cation, must prove his case to the satisfaction of the jury; 
the presumption of law is against him, till the presumption is 
repelled by contrary evidence.” The rule thus laid down by 
Foster, in his Crown Law, and sanctioned by this Court, will 
be found to be sustained by all the most approved of the 
English elementary writers on the criminal law, as well as 
by many adjudged cases. See 4 Bla. Com. 201, 1 East PI. 
Cr. 224, 340, 1 Russ. on Cr. (1st ed.,) 614, 616. Bac. Abr. 
Tit. Murder C. 2,2 Stark on Ev. 948, Archb. Cr. Pl. (1st. ed.) 
212, 218, 2 Chit. Cr. Law (4 Am. ed.) 727. Ros. Cr. Ev. (2nd 
ed.) 20, 653. And for adjudged cases, see, among others, 
Regina v. Kirkham, 8 C. & P. 116, (84 C. L. Rep. 318,) Rex 
v. Greenacre, ib. 35 (84 C. L. Rep. 280.) 

In America the leading case on the subject is Common- 
wealth v. York, which was tried in Massachusetts, and is re- 
ported in 9 Metcalf, 98. The case was ably argued at the 
bar, and the Court being divided in opinion, gave the subject 
a thorough and exhaustive examination, reviewed all the 
English authorities ancient and modern, and many cases 
decided in this country, with the following result as announced 
by the majority, consisting of every member of. the Court 
except one: “When on trial of an indictment for murder, 
the killing is proved to have been committed by the defen- 
dant, and nothing further is shown, the presumption of law 
is, that it was malicious and an act of murder, and proof of 
matter of excuse or extenuation lies on the defendant, which 
may appear either from evidence adduced by the prosecution, 
or from evidence offered by the defendant. But where there 
is any evidence tending to show excuse or extenuation, it is 
for the jury to draw the proper inferences of fact from the 
whole evidence, and to decide the fact on which the excuse or 
extenuation depends, according to the preponderance of evi- 
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dence.” The opinion of the Court resulting in this conclu- 
sion was delivered by Chief Justice SHaw, but there was a 
dissenting opinion filed by WILDE, Judge, in which he endeavy- 
ored to maintain the following propositions: 

1. “That when the facts and circumstances accompanying 
a homicide are given in evidence, the question whether the 
crime is murder or man-slaughter, is to be decided upon the 
evidence, and not upon any presumption from the mere act of 
killing. 

“2. That if there be any such presumption, it is a presump- 
tion of fact, and if the evidence leads to a reasonable doubt, 
whether the presumptionis well founded, that doubt will avail 
in favor of the prisoner. 

“3, That the burden of proof in every criminal case is on 
the Commonwealth to prove all the material allegations of 
the indictment; and if, on the whole evidence, the jury have a 
reasonable doubt whether the defendant is guilty of the crime 
charged, they are bound to acquit him.” 

The propositions thus enunciated by Wi.pk, Judge have 
received the sanction of a few adjudications in some of the 
States, and have been adopted by both Wharton and Bishop 
in their elementary works on the Criminal Law; and it is 
upon these authorities that the counsel for the prisoner in the 
present case mainly rely. 

We prefer to stand super antiquas vias, and to adhere 
to the rules laid down in the State v. Ellick, above referred 
to. In that case the erroneous statement which we had 
inadvertently made in the State v. Peter Johnson, that it 
was incumbent on the prisoner to establish the matters of 
excuse or extenuation beyond a reasonable doubt, is corrected. 
In it is also corrected what we consider as erroneous in the 
decision of the Court in Commonwealth v. York, that the mat- 
ters of excuse or extenuation which the prisoner is to prove, 
must be decided according to the preponderance of evidence. 
It is more correct to say,as we think, that they must be 
proved to the satisfaction of the jury. It is seen that, in the 
proof of such matters, we do not recognize any distinction 
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between the case where the question is whether the homicide 
is murder or manslaughter, and that where it is whether the 
killing is murder or excusable or justifiable homicide. 

Upon the whole case, we are constrained to say that there 
is no error in the record, and it must be so certified, as the 


law directs. 


Per CURIAM. No error. 


THE STATE », HENDERSON CAUDLE and others, 


After conviction of a Forcible Trespass, judgment will not be arrested because 
the indictment contains no allegation as to the ¢#ne when the offence was 


_ committed. 


ForcrshE Trespass, tried before, Mitchell, J., at Spring 
Term 1868 of the Superior Court of YADKIN. 

On the trial below, after a verdict for the State, the defend- 
ant moved in arrest of judgment because the indictment 
contained no specification of time in connection with the com- 
mission of the offence charged. This motion was refused, 
and judgment having been pronounced, the defendant ap- 


peated. 


Attorney General, for the State. 


No counsel for the prisoner. 


Barrie, J. The only ground upon which the motion in 
arrest of the judgment in this case is based, is expressly 
removed by the Act, Rev. Code, c. 35, s. 20. Among the 
omissions in an indictment, which by force of that section 
cannot be made available in arrest of judgment after a ver- 
dict, is that of not stating “the time at which the offense 
was committed, in any case where time is not of the essence 
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of the offense.” It cannot -be insisted that time is of the 
essence of the offense of Forcible Trespass. 
There is no error, and it must be certified asthe law directs. 


PER CURIAM. No error. 


THE STATE », WILLIAM MURRAY. 


The prisoner has a right, with a view of impeaching her credibility, to ask the 
prosecutrix when introduced as a witness in a case of alleged rape, if she 
had not been delivered of a bastard child. 


The error in excluding such question is not ewred by permitting the prisoner 
to show afterwards, by various witnesses, that the prosecutrix had been 
delivered of such child, and that her character for chastity is bad. 


Errors committed by the Court during the trial can be remedied only by a 
venire de novo, 


(State v. Patterson, 2 Ire, 846 ; State v. Garrett, Bus. 357 ; Statev, March, 1 Jon. 
526, cited and approved.) 


Rape, tried before Barnes, J., at Spring Term 1868 of the 
Superior Court of STanty. 

The prosecutrix, one Jemima Motley, was introduced as a 
witness for the State, and proved all the facts necessary in 
law to constitute the offence. With the view of attacking her 
credibility, the prisoner’s counsel proposed to ask her if she. 
had not been delivered of a bastard child, and if she had not 
had sexual intercourse with other men. To these questions 
the Solicitor for the State objected, and thereupon the Court. 
excluded them. The prisoner excepted. 

The prisoner was permitted to show, by various witnesses, 
that the said Jemima had been delivered of a bastard child, 
and that her character for chastity was bad. 

The other parts of the case transmitted to this Court are 
not important. 
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Verdict, Guilty. Rule fora new trial; Rule discharged; 
Judgment, and Appeal. 


Merrimon, for the prisoner. 


Attorney General, for the State. 


Pearson, C. J. “With a view of attacking her credibility, 
the prisoner’s counsel proposed to ask her if she had not been 
delivered of a bastard child? And if she had not had-sexual 
intercourse with other men?” The Court held that the ques- 
tions could not be asked. 

There is error. We consider the point settled. State v. 
March, 1 Jon. 526; State v. Garrett, Bus. 357; State v. Pat- 
terson, 2 Ire. 346. 

“The prisoner was permitted to show, by various witnesses, 
that the said Jemima Motley had been delivered of a bastard 
child, and that her character for chastity was bad.” 

We do not think that this can have the effect of curing the 
error. The admission of an allegation in pleading is in some 
instances cured by verdict. But an error committed by the 
Court can only be remedied by a venire de novo. 

It is unnecessary to notice the other points made in the 
case. 

This opinion will be certified, &c. 


Per Curiam. Venire de novo. 
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STATE v. JOSEPH McCURRY. 


A special venire summoned previous to the day of trial cannot be successfully 
challenged because the original panel was set aside upon a challenge to 
the array. | 

An objection by the State to a question asked of a witness being sustained by 
the Court but immediately afterwards withdrawn so that the prisoner 
might have asked it: Held, no ground for a new trial, especially where the 
same question was asked and answered by another witness. 


There being no evidence of a mutual combat between the prisoner and the 
deceased, it was proper for the Court to refuse to charge the jury upon the 
supposition that there was such evidence. 


{State v. Owen, Phil, 425; Freeman v,. Edwards, 3 Hawks, 5; State v. Benton, 
2D. & B., 196, cited and approved.) 


Murper, tried before Gilliam, J., at Fall Term 1867 of the 
Superior Court of CLEAVELAND. 

Upon the trial, the prisoner challenged the array of the 
original panel, because the list had not been made out accord- 
ing to the Revised Code. The Solicitor admitted the cause 
of challenge, and the panel was set aside. The prisoner then 
challenged the array of the special venzre summoned the day 
before, because the original panel had been set aside. His 
Honor refused to set aside the ventre, and the prisoner 
excepted. : 

The deceased, Huldah McCurry, the wife of the prisoner, 
was found dead in her bed, on the morning of the 4th Decem- 
ber, 1866, and it was alleged that she was strangled by 
choking. There were marks of violence on her neck, as if 
made by a man’s thumb on one side, and his fingers on the 
other. Dr. J. W. Harris, who was present at the coroner’s 
inquest, testified that the marks were made upon the neck of 
the deceased at the time of her death, or immediately before, 
though the prisoner told him and one Noah Bickerstaff when 
the marks were noticed, that he made them therein a fuss he 
had with the deceased on the evening of the 2nd of December. 
A witness who was at the house of the prisoner on the 3rd, 
testified that the deceased then seemed well, and no marks 


on her neck were observable. Noah Bickerstaff was asked by 
3 
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the prisoner, upon cross-examination, whether the Crow family 
(the maiden name of the deceased being Crow) were not 
affected with a disease of the throat. The Solicitor objected, 
and the objection was sustained. Immediately afterwards 
the objection was withdrawn, but the prisoner did not repeat 
the question, but asked and obtained an answer to the same 
question from another witness, without objection. The pris- 
oner excepted because the Court sustained the objection to the 
question to Bickerstaff. Several witnesses testified that the 
prisoner frequently beat his wife, and threatened to kill her, 
when he was drunk. There was no evidence of her offering 
any resistance, except that of one witness, who saw her strike 
him with a chair, some cight or ten years before, upon his 
slapping her in the face. 

The prisoner’s counsel asked the Court to charge the jury, 
that if they were satisfied the killing took place in a mutual 
combat between the prisoner and the deceased, they could 
convict of manslaughter only. The Court declined so to 
charge, because there was no evidence of a mutual combat, 
and the prisoner again excepted. 

Verdict, Guilty. Motion for a new trial overruled. Judg- 
ment, and Appeal. 


Mervimon, for the prisoner. 
Attorney General, contra. 


BaTTLe, J. The exceptions upon which the prisoner founds 
his application for a ventre de novo, and also for a new trial, 
have been carefully examined and considered by us, and we 
are unable to find anything in either of them to prevent the 
sentence of the law from being passed upon him. 

1. The objection raised by the prisoner’s challenge to the 
array of the special venire was urged and overruled at the 
last term in the case of the State v. Owen, Phil., 425. 

2. On the application for a new trial, the objection to the 
exclusion of the testimony of Bickerstaff, in relation to sore 
throat in the family of the deceased, cannot avail, because the 
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objection was immediately withdrawn, and the prisoner had 
liberty to introduce it if he chose. He did ask the same ques- 
tion of another witness, and it was answered. Whether the 
question was relevant or not, he cannot complain that he was 
deprived of the benefit of an answer to it. 

3. There was not the slightest evidence of a mutual com- 

bat, and the Judge was right in refusing to give the charge 
asked upon the supposition that there was. As early as the 
case of Freeman v. kdmunds, 3 Hawks, 5, it was decided that 
a Judge should not charge a jury on a point upon which no 
testimony had been offered. See also State v. Benton, and 
other cases referred to in the Digest, Vol. 2, Tit. Practice, 
Judge’s Charge. 
_ As we find no error in the record, it must be so certified to 
the Superior Court of Law for the county of Cleaveland, to 
the end that the sentence of the law may be executed upon the 
prisoner. 


Prr CuRIAM. There is no error. 


JESSE HOOD v, A. FRONEBERGER and D, QUINN. 


A note given to C in 1866 by A as principal, and B as surety, in payment for 
certain notes made in 1864 by B to C, which in 1866 were purchased by A 
from C, is aew contract by A and B, and not one ‘in renewal of or a sub- 
stitute for” the contracts of 1864, within the 5th section of the Ordinance 
of March 14th, 1868. 


Dest, tried before Little, J., at Spring Term 1868, of the 
Superior Court of CLEAVELAND. 

The action was brought originally in the County Court 
aron a note, of which a copy is set out in the opinion of the 
Court. 

Judgment having been recovered by the plaintiff, in the 
County Court, the defendant appealed to the Superior Court. 

Upon the trial in the Superior Court the only question made 
was, whether the note was embraced by the Military order of 
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General Canby, No. 164, or by the Ordinance of 1868, Stay- 
ing proceedings, &c. The Court instructed the jury that it 
formed a new contract and could be sued upon in the County 
Court. 

Verdict for the plaintiff; Rule for New Trial; Rule dis- 
charged; Judgment and Appeal. 


Merrimon, for the appellant. 
Bragg, contra. 


Pearson, C. J. “We promise to pay Jesse Hood two 
hundred and sixty-nine dollars in silver coin or its equivalent 
in currency, for some notes on Aaron Quinn for the year 1864, 
for value received, July Ist, 1866. 

D. FRONEBERGER & Co. 
A. Quinn, Security.” 

We concur with his Honor in the opinion that this is a new 
contract, made Ist July, 1866, and does not fall within the 
exception set out in the 5th section of the Ordinance of the 
Convention, ratified 14th March 1868. It is not a note made 
since Ist May, 1865, in renewal of or substitute for a contract 
made prior to Ist May 1865. In 1866 Froneberger & Co. 
purchased of Hood notes which he held on Quinn. The fact 
that Quinn signs the note as surety for Froneberger & Co., 
does not, per se, give to it the character of a note in renewal 
of the notes of Quinn. 

There is no error. 


Per CURIAM. Judgment affirmed. 


ESLEY RHYNE, Ex’r., &c. ». G. W. WACASER and others, 


Debt is the proper form of action upon a bond for the payment of a specified 
sum of money “in specie or its equivalent,” where the plaintiff seeks to 
recover only the sum specified. 


Dest, tried before Liétle,“J., at the Spring Term 1868, of 
the Superior Court of LINCOLN. 


JUNE TERM, 1868.  8T 
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The plaintiff sued upon a bond, executed to his testator by 
the defendants, for the payment of $1,103.50, “in specie or its 
equivalent.” 

The defendants moved to non-suit the plaintiff, on the 
ground that the action should have been covenant. His 
Honor refused to non-suit. Verdict and judgment for the 
plaintiff, and appeal by the defendants. 


Bynum, for the appellants. 
Bragg, contra. 


ReabeE, J. There can be no doubt that Debt is the proper 
action upon the bond declared on, if the plaintiff seeks to 
recover only the amount mentioned in the bond, to wit, 
$1,103.50. If he had sought to recover that, and a further 
sum as the equivalent of specie in currency, because of its 
depreciation, whether Covenant would not have been the 
proper action, is not necessary to decide; as it appears that 
the sum recovered was the nominal amount of the bond. 

Let judgment be entered here for the nominal amount of 
the bond, with interest. 


Per CuRIAM. There is no error. 


J. M. STOUT +. DANIEL WOODY. 


‘Where a father so acts as to render his house no longer habitable by his chil- 
dren, it is a desertion of them by him within the meaning of Rev. Code, c 
5, 8. 1. 

ne who seduces away and employs the apprentice of another, is liable to the 
master for the value of such services during the time that he is so seduced 
and employed. 

It is the duty of the party appealing to specify the points upon which he 
excepts to the ruling of the Court upon the trial below. 


Casg, tried before Culley, J., at vee Term 1868, of the 
superior Court of CHATHAM, 
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Upon the trial, it appeared that a boy, by the name of 
Johnson, had been apprenticed to the plaintiff by the County 
Court of Chatham, at August Term 1861. There was evi- 
dence tending to show, that in 1859, the father of this boy 
being about to marry, as a second wife, a woman of bad char- 
acter, his children applied to their mother’s brother, to take 
them under his protection, and thereupon the latter, with the 
consent of the father, did so. That subsequent to such mar- 
riage he made no provision for his children, who lived about 
among their relatives, the father having no property, and 
having been discharged from his place as miller about the 
time of the breaking up of his family. It was also shown that 
the binding was done at the instance of one of the relatives 
above-mentioned; that after having been with his master for 
more than three years, the boy ran away, and went to the 
house of the defendant, where he remained for several months; 
and that the plaintiff had made a demand of him, and the 
defendant had refused to give him up. | 

There was other evidence which it 1s not necessary to state. 

The Judge charged the jury, that if from the evidence, they 
were satisfied that, in consequence of any act or series of acts 
of the father, the children found their home no longer habita- 
ble by them, or if the father left his home and having none 
other to take to, they were left to the charity of their rela- 
tives, and if their relatives cared for them out of charity to 
them, and not in consequence of an arrangement made in their 
favor by the father, they would find that the father had 
deserted his children within the meaning of sec. I, chap. 5, 
Rev. Code, and that if they found that the abandonment con- 
tinued twelve months, they would find the desertion complete; 
that if they found that notice had been given to an uncle of 
the children, who was at time partially engaged in their main- 
tenance, they would find the notice sufficient, and, if further,. 
they found that the boy was bound by the County Court of 
Chatham to the plaintiff, and that the boy was afterwards,. 
and before the expiration of his indentures, employed by 
Woody without the consent of the plaintiff, they would find 
for the plaintiff. 
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Verdict for the plaintiff. Rule for new trial. Rule dis- 
charged: Judgment and Appeal. 


No counsel for the appellant. 
Phillips & Battle, contra. 


Reade, J. The evidence is given in detail on both sides; 
the charge of the Judge is given in full; there is no exception 
on either side; the verdict is for the plaintiff, and the defendant 
has appealed. | 

This is an unusual way of presenting a case to this Court. 
It ought to have been presented upon exceptions to the evi- 
dence or to the charge of his Honor, specifying the errors 
complained of. 

Under our statute, Rev. Code, c. 5, s. 1, if a father desert 
his family, and be absent for the term of one year, leaving 
them without sufficient support, his children may be bound ont 
as apprentices. There was evidence tending to show that 
such was the case here. 

The boy was bound to the plaintiff by the County Court, 
and during his term of service the defendant seduced him 
away and employed him for eighteen months. For the value 
of his services during this time the suit is brought. 

It is well settled that the master of an apprentice may 
recover the value of the services of the apprentice from any 
one who may harbor or employ him. 

There is no error. 


PER CURIAM. Judgment affirmed. 


Doe ex dem. JAMES B. BEARD and others », JACK HALL. 


Where land had been conveyed by a Clerk and Master under an order of the 
Court of Equity, in pursuance of a sale theretofore made for partition upon 
an application by tenants in common, ané the purchaser had reconveyed the 
land to another; Held that the tenants in common could not impeach the 
conveyance by the Clerk and Master (for being made without a payment of 
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the purchase money)—by the medium of an action of ejectment; and that 
their remedy was in Equity. 

(Emerson v, Mallett, Phil. Eq., 284 and Barnes v. Morris, 4 Ire. Eq., 22, cited 
and approved.) 


EJECTMENT, tried before Mitchell, J., at Spring Term 1868 
of the Superior Court of Rowan. 

In 1858 the lessors of the plaintiff, as tenants in common of 
the land in question, being minors, had filed a petition for 
partition in the Court of Equity for Rowan, and at a sale 
thereunder, in the Spring of 1860, Mrs. M. L. Beard became 
the purchaser. Subsequently there was an order to collect 
and make title. There was evidence tending to show that 
before the title had been made, Mrs. Beard agreed to sell the 
land to the defendant, and received from him therefor $15,000 
in Confederate money, and such sale having been made 
through the medium of the Clerk and Master as agent for 
Mrs. Beard, he (in February 1863,) received the money from 
the defendant, and regarding so much thereof as was neces- 
sary to discharge Mrs. Beard’s debt to him, as being in his 
hands as Clerk and Master for the use of the petitioners, — 
charged himself with the remainder as her agent. The deed 
to the defendant bore date 25th October, 1863. 

In deference to an intimation of his Honor the plaintiff 
suffered a non-suit, and appealed. 


Boyden & Bailey, for the appellant, to show that eject- 
ment may be brought to test the validity of proceedings for 
partition, and that the legal title is not divested by filing such 
proceedings or by a decree for sale, cited Doe v. Carpenter, 
18 How, (U. 8S.) 279; Clary v. Morely 1 Mar., (Ky.) 360; 
Brown v. Sceggel, 2 Fos. (N. H.) 548; Merritt v. House, 5 
Ohio, 307. 


James E. Kerr, contra. 


Pearson, C. J. Tenants in common file a bill in Equity 
praying to have land sold under the order of the Court for 
the purpose of partition; the Court orders a sale, which is 
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made and the report of the sale confirmed; thereupon it is 
ordered that the Clerk and Master collect the purchase 
money, and make title to the purchaser on payment of the 
purchase money; the Clerk and Master makes a deed to the 
purchaser, setting out that the purchase money has been paid 
in full, and the purchaser makes a deed to a third person, 
admitting the receipt and payment of the price agreed on. 
Can the tenants in common treat all of these “actings and 
doings” as nullities, and maintain ejectment against the sec- 
ond purchaser? <A bare statement of the facts 1s enough to 
show that the action cannot be maintained. 

It may be that the tenants in common, by petition and 
order in the cause, may have relief upon the matters on which 
they rely to impeach the deed of the Clerk and Master so as to 
hold the land still bound for the purchase money, as, in the case 
Eimerson v. Mallett, Phil. Hq., 234; ‘or it may be, as a third 
person has intervened, paid the price and taken a deed from 
the purchaser who had obtained the deed of the Clerk 
and Master, that in order to have relief the tenants in com- 
mon should file a bill, as was done in Barnes v. Morris, 4 Ire. 
Eq., 22. But certainly they cannot sustain themselves in a 
Court of law, in the face of these facts, for the plain reason 
that they have no legal title. That passed to Mrs. Beard by 
the deed of the Clerk and Master, and by her deed it passed 
to the defendant Hall. 

A grant issues for vacant land, signed by the Governor and 
countersigned by the Secretary of State: its validity cannot 
be impeached in an action of ejectment, on the ground of 
fraud, imposition or the like cause. Why? Because the land 
was the subject of grant. A sheriff sells under fiert facias or 
vend. exponas, and makes a deed: the debtor cannot maintain 
ejectment against the purchaser on the ground that the sheriff 
made the deed without receiving the purchase money, or that 
the bidding was suppressed by fraud, and the land in conse- 
quence sold for little or nothing. Why? Because the sheriff 
had power to sell, and did sell and make title. An agent 
with power to sell, makes a sale and executes a deed convey- 


42 IN THE SUPREME COURT. 
‘BEARD AND OTHERS v. HALL. 


ing the land: the principal cannot treat the deed as a nullity 
and maintain ejectment, on the ground that the agent was 
imposed on and received depreciated notes or counterfeit 
notes, or on the ground that he was in collusion with the pur- 
chaser, und sold the land for too small a price. In all such 
cases the remedy is in Equity, and a court of Law, seeing 
that the title has passed, takes no jurisdiction. For if it 
takes hold with its rough hand, the one side or the other is 
crushed, whereas in a court of Equity a decree may be so 
moulded as to adjust all of the equities, give to each claimant 
that to which he is entitled, and declare who shall have the 
legal title. In our caseif the tenants in common could main- 
tain ejectment, it would nullify the proceedings in Equity, 
the deed of the Clerk and Master, and the deed of the pur- 
chaser to the defendant Hall—crush them all up! although 
Hall may have paid $15,000 in Confederate notes, which in 
February, 1863, was worth something, and although the Clerk 
and Master received from Mrs. Beard a large amount in funds 
of some kind, and has made himself responsible to the tenants 
in common for the amount of the purchase money, as reported 
by him in his account of the sale. Whereas, in a Court of 
Equity all of these matters can be adjusted, and each party 
get that to which he may be entitled ; for in that Court the 
deed of the Clerk and Master will not be allowed the legal 
effect of passing the title absolutely, but it will be held subject 
to the lien of the tenants in common for the payment of the 
‘purchase money, as in Barnes v. Morris, ubt. sup.; which is 
all that that case decides, although there are some stronger 
expressions used by the learned Judge who delivers the 
opinion. — 
We concur with his Honor. There is no error. 


PER CURIAM. Judgment affirmed. — 
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EDWARD RANSOM v. HENDERSON LEWIS. 


In order to revest an estate which has been divested by adverse possession 
under color of title, there must be an open entry under claim of right, so 
as to give notoriety to the matter, 


EJECTMENT, tried before Gilliam, J., at Spring Term 1868 
of the Superior Court of TYRRELL. 

The land in controversy formerly belonged to one William 
Spruill, who, in 1840, devised the same to Colin E. Spruill, 
with provision that if he died leaving no issue, it should go 
to William E. Spruill. In 1845, Colin EH. Spruill bargained 
and sold the Jand in fee to Thomas Lewis, who entered imme- 
diately, and held possession until his death in 1860, and, upon 
his death, the defendant, as his heir at law, entered and has 
held the same as his own up to the time of the trial, except as 
hereinafter mentioned. 

Colin E. Spruill died in 1862, without issue, and in March 
1863, William E. Spruill, without having made any actual 
entry on the premises, and whilst the land was in the posses- 
sion of the defendant, conveyed his estate therein to the lessor 
of the plaintiff, Ransom. 

In 1864, Ransom from time to time cut wood on the land, 
also split and carried away fence-rails, and on one occasion 
gathered and carried off pine-straw from the land; he also 
leased the land to a tenant, who, however, previously to enter- 
ing and cultivating it contracted with the defendant for its 
use and occupation, and afterwards paid the rent to the defen- 
dant. Ransom, in entering to cut wood, &c., did so, claiming 
the premises as his own, and he did not know that his tenant 
had contracted with the defendant,—neither did the defen- 
dont know of fis acts of entry, &c. There was no evidence 
that the acts of Ransom were known to any one except 
himself. 

Dpon these facts, by consent a verdict was found for the 
plaintiff, subject to the opinion of the Court, and afterwards 
the verdict having been set aside, and a judgment of non-suit 
given, the lessor of the plaintiff appealed. 
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Smith, for the appellant. 


If one have a right of entry, a stranger may enter in his 
name and to his use, and this vests the lands in him who has 
the right of entry, without command precedent or agreement 
subsequent. Roscoe, Real Act. 28, L. L. 58. 


No counsel, contra. 


Pearson, C. J. Under the will of William Spruill, Colin 
Spruill took a determinable fee, with a limitation over to 
William E. Spruill, by way of executory devise. 

It is clear that the possession of Thomas Lewis, to whom 
Colin Spruill conveyed by deed purporting to pass an abso- 
lute fee simple estate, was not adverse to William E. Spruill, 
nor was the possession of Henderson Lewis adverse until the 
determination of the estate of Colin Spruill; for, up to that 
time, William EK. Spruill had no right of entry. It is also 
clear that on the happening of that event the possession of 
Henderson Lewis became adverse, and the deed to his father, 
Thomas Lewis, under whom he claimed as heir-at-law, was 
color of title. So at the time William E. Spruill executed the 
deed to the lessor of the plaintiff the estate was divested, and 
he had only a right of entry or of action. It is conceded that 
this deed did not, at the time of its execution, pass the estate, 
or give to the lessor of the plaintiff a right to maintain an 
action on his own demise, but it was insisted with much ear- 
nestness by Mr. Smith, that as the deed operated between the 
parties by way of estoppel, if William H. Spruill had subse- 
quently revested the estate either by action or by entry, the 
estate so revested would have fed the estoppel, and would 
have had the legal effect of vesting the estate in the lessor, so 
as to give him title not only against William HE. Spruill, but 
against every person, and thereby enable him to maintain an 
action on his own demise. And he further insisted that the 
entry of the lessor of the plaintiff had the same effect, for he 
must be considered as having made the entry as the agent of 
William E. Spruill, and under the authority of his deed, 
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We are not at liberty to express an opinion upon the sound- 
ness of either of these propositions, as the facts of the case do 
not raise the point, and will only observe that if the entry of 
the purchaser of a mere right is allowed the legal effect of 
revesting the estate of his vendor, so as thereby to feed the 
estoppel, and vest the estate in the purchaser, it would tend 
greatly to encourage maintenance and evade the policy of the 
law, which requires every man to assert his own rights, and 
forbids the sale of a law suit. 
_ But the question is not presented, for there was in point 
of fact no such entry by the lessor of the plaintiff as if made 
by William E. Spruill himself would have revested his 
estate. To have that effect, it was not sufficient merely to 
go upon the land and exercise some acts of ownership, but 
it was necessary that the person holding adversely should be 
expelled from every part of the land. Lit. sec. 781; Coke 
Lit. 48 b. | 

In our case the lessor of the plaintiff, so far from taking 
exclusive possession, or even making an entry openly and 
aboveboard, merely slipped over upon the land occasionally 
and cut wood, and split and carried away some fence-rails 
and some pine straw, which was unknown to the defendant 
or any one else, so far as the evidence shows. It is true the 
lessor of the plaintiff leased the land, but the tenant, before 
entry, contracted with the defendant for the use and occupa- 
tion of the land, and paid him the rent; so that amounts to 
nothing. 

We hold that, in order to revest an estate which is divested 
by adverse possession under color of title, there must be an 
open entry under claim of right, so as to give notoriety to the 
matter, which is all that is necessary to decide to dispose of 
this case. 

There is no error. 


PeR Curiam. | Judgment affirmed. 
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McKay ». Ray. 


W. L. McL. McKAY, Ex’r., &c., v. NETL I. RAY, Adm’r, &c. 


The first proviso to s, 2, ch. 68, Acts of 1866-’67 (in regard to defendants 
‘“about to remove,” &c.,) does not apply to the case of one who it is stated 
“is beyond the jurisdiction of the Court; ” nor does it apply to a case 
where there is no affidavit of the fact. 

(Bunting v. Wright, Phil., 295, cited and approved.) 


ScrrE Faciasto subject bail, dismissed upon motion before 
Fowle, J.. at Spring Term 1867 of the Superior Court of 
CUMBERLAND. 

The action had been commenced in 1861, and it was admit- 
ted that the principal in the bail bond at the time of issuing 
the scire facias and ever since had been beyond the jurisdic- 
tion of the Court. 

From the order made by his Honor the plaintiff appealed. 


Badger, for the appellant. 
Person, contra. 


Prarson, C.J. In Bunting v. Wright, Phil. 295, a con- 
struction is given to the statute, entitled ‘‘ An Act to abolish 
imprisonment for debt,’ Laws of 1866-’67, ch. 63, sec. 1. It 
is held that the act is general in its application, and abolishes 
all imprisonment for debt, from and after its passage; so that 
a debtor, who had before the passage of the act been convicted 
of fraud in the County Court and appealed, could not be 
imprisoned if he should afterwards be convicted in the Superior 
Court; and consequently that no judgment could be rendered 
on the appeal bond, although the debtor was called, and failed. 
Cui bono require him to appear, and go through the useless 
form of a trial, if on conviction he could not be imprisoned ? 
Why require his bail to surrender him if he must instantly be 
discharged? These propositions seemed so clear that we were 
content to rest our decision on “the reason of the thing.” 

Upon the argument of this case we were pleased to find, 
that our conclusion is proved to be true, by reference to several 
authorities which are directly in point, and establish the 
position, that whenever the principal on his appearance cannot 
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be imprisoned, and would be entitled to be instantly dis- 
charged, he is not required to appear, the bail are dis- 
charged, and an exoneretur should be entered on the bail bond; 
for, say the Judges, “cut bono” require a useless act to be 
done? Mannin v. Partridge 14 Hast. 599; Boggs v. Teakle 
5 Binn. 832; Beers v. Haughton, 9 Peters, 329. 

It was insisted for the plaintiff that this case does not fall 
under that doctrine, because it is embraced by the proviso of 
in the Act, by reason of the fact that “the principal, Duncan 
Buie, at the time of the issuing the scire facias and ever since, 
has been beyond the jurisdiction of the Court.” 

This calls for a construction of the proviso. By its terms it 
is confined to cases, “ where the plaintiff makes oath that the 
defendant is about to remove himself or property beyond the 
limits of the State, and shall at the same time swear to the 
amount that such person is indebted to him.” Zhen the plain- 
tiff shall have a capias ad respondendum, &c. 

We are not at liberty to express an opinion as to the legal 
effect of the capias, and the liability of the bail in cases falling 
under the proviso; for, very clearly, the proviso does not 
embrace the case of a non-resident debtor. The words “ about 
to remove,” exclude it; the remedy given, to wit a “capias ad 
respondendum,’ can have no application when the debtor is a 
non-resident, and of course the writ cannot be executed. So 
that construction involves an absurdity. In this case there is 
the further difficulty that there is no affidavit, as required by 
the proviso, as to his being about to remove! That of course 
is out of the question, for there could be no such affidavit, 
Then there is no affidavit as to the amount of the debt, and 
“that the same is justly due.” So the proviso cannot be made 
to fit the case of a non-resident debtor. 

There is no error. 


PER Curiam. Judgment affirmed. 
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DANIEL HEDRICK v, GODFREY GOBBLE, 


The exceptions to the general rule excluding hearsay evidence, do not embrace 
the declarations of a deceased person as to the | boundary lines of land 
where such person was in possession as owner at the time the declarations 
were made. 


Trespass Q. C. F., tried before Cilley, J, at Spring Term 
1868, of the Superior Court of Davipson. 

The question was one of boundary, and the defendant was 
introduced to testify as to certain lines. He offered to testify 
that his father, now deceased, under whom he claimed, whilst 
in possession pointed out to him certain marked lines as the 
boundary lines of the tract. Plaintiff objected to the testi- 
mony, on the ground that the father was then in possession of 
the land, and so interested. His Honor admitted the testi- 
mony, and the plaintiff excepted. 

The plaintiff offered in evidence what purported to be a 
copy of a grant from the State, with the certificate of a person 
signing himself Register of Deeds for Rowan County, as to the 
correctness of the copy. The defendant objected to the evi- 
dence, because of the want of a certificate under seal from the 
Clerk of the County Court of Rowan, as to the official char- 
acter of the person whose name was signed as Register. The 
Court sustained the objection, and plaintiff again excepted. 
His Honor also refused to admit parol testimony as to the 
genuineness of the signature of the person alleged to be Reg- 
ister, and as to the fact that he was Register. 

The plaintiff submitted to a non-suit, and appealed. 


Merrimon, for the appellant. 
No counsel conéra. 


Pearson, C. J. His Honor erred in permitting the defen- 
dant to testify to the declarations of his father as to the boun- 
dary lines. By the general rule, no testimony is to be received 
unless subjected to two tests; an oath, and a cross-examination. 
The father of the defendant was subjected to neither, so his 


JUNE TERM, 1868. 49 
HepRIcK v. GOBBLE. 


declarations are excluded by the general rule; and the ques- 
tion is, are they embraced by any exception ? | 

Suppose he had made a deed to his son, and was still living, 
would his declarations as to the boundary line be competent 
evidence? or could he be allowed to say what is the boundary 
line, without being sworn and subjected to crass-examination ? 
Certainly not. Then how. can the fact of his death make any 
difference ? 

An exception to the general rule is, that in regard to boun- 
dary hearsay evidence of a deceased person is admissible, 
but the person, whose declaration is offered in evidence, must 
have been disinterested at the time he made the declaration. 
In our case the father of the defendant was showing to his 
son the line which he said divided his land from that of his 
neighbor; so he had a direct interest, and was making a decla- 
ration in his own favor. 

Another exception to the general rule is, “words forming 
a part of the ‘res gest’ and explaining the nature and quality 
of an act, may be given in evidence.” But the declaration of 
the old man as to the line up to which he said his tract of 
land extended, is not embraced by this exception. He was in 
possession of the land, and therefore what he said in regard 
to claiming it in his own right, or as tenant of some one else, 
was competent, for it explained the nature of his possession. 
But when the question is, up to what line does his title deed 
extend? that is another matter. It was no part of the “ res 
gestce,”’ to wit: the fact of his being in possession, and did not 
explain the nature or quality of his possession; in short, it was 
the naked statement of an interested man as to the line up to 
which he said his tract extended. 

As the case goes back tor another trial, we will not express. 
our Opinion upon the point made by the other exception, as: 
the ground of objection may be removed at the next Term. 
The Clerk of the Court of Pleas and Quarter Sessions is 
required to enter the appointment of any person as Register 
on the records of the Court. Rev. Code, ch. 96, sec. 2. 


Per CURIAM. Ventre de novo. 
4. 
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D. L. PARISH, Adm’r. of ALEX. MURPH v. A. M. WILHELM. 


An officer having two executions against the plaintiff and his father, and 
another execution against the father alone, levied on three horses belonging 
to the plaintiff, as the property of the father; the plaintiff offered to pay 
off the executions against himself, but the officer refused to receive the 
money, and proceeded to sell the horses: Held, that the officer became a 
trespasser ab initio, and was liable im an action of trespass, for the value of 
the two horses last sold. 


An objection that the plaintiff should have filed a special instead of a general 
replication, comes too late after verdict. (Rev. Code ch. 3, 8. 5.) 


Trespass, tried before Mitchell, J., at Spring Term 1868 
of the Superior Court of CaBaRRus. 

The plaintiff declared for damages sustained by the taking 
and converting of two horses belonging to his intestate, and 
offered evidence sustaining his declaration. The defendant 
attempted to justify on the ground that he was an officer, and 
proved that as such he had executions in his hands against 
one Rudolph Murph, the father of the plaintiff’s intestate, that 
two of these executions were also against the latter as surety 
for his father, and that the third, which was for a much larger 
sum than the other two, was against the father alone. He 
levied the executions on three horses belonging to the plain- 
tiff’s intestate, as the property of Rudolph Murph. 

It was further in evidence that the intestate of the plaintiff 
offered to pay off the executions against himself before the 
day of sale, and that the defendant refused to receive the 
money unless he would also dispose of the third execution; 
and proceeded to sell the horses. The first horse sold brought 
enough to satisfy the executions against the plaintiff’s intestate. 

The Court charged the jury that the defendant had failed 
to make out his defense of justification, and the defendant 
excepted. Verdict for the plaintiff; rule for a new trial 
discharged; judgment, and appeal. 


Boyden & Bailey, for the appellant. 


Defendant cannot be treated asa trespasser ab initio, by 
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reason of mere excess, Smith v. Hggerton,T A. & E., 167; 
Shorland v. Govett, 5 B. & C., 485; Gates v. Lounsbury, 20 
Johns.,427; Whitney v. French, 25 Vt.,662; Walker v. Lovell, 
9 Fost (N. H.) 138. Or at least, (as the articles were sold 
separately and not in mass) only for the horse last sold, and 
a, venire de novo should be granted because of the error of the 
Court below in treating defendant as trespasser for all the 
articles. Six Carpenters’ case, 1 Smith Lead. Cases 62, Eng. 
ed. with note, Dod v. Merger, 6 Mod. 215; Harvey v. Pocock, 
11 M. & W., 740. The question of a trespass ab initio, can 
not arise on the pleadings, as it should have been made by a 
special replication. Six Carpenters’ case Gargrave v. Smith, 
Salk 221, &c., Buller WV. P., 81; and according to our practice, 
if no replication is entered, as In our case, a general one 1s 
understood, State v. Hankins, 6 Ire. 428. 


Phillips & Battle, contra. 


When the writ has been fully executed, subsequent acts by 
an officer are trespasses, Shorland v. Govett, 5B. & C, 285. 
Trespass lies against sheriff, selling under execution after 
judgment has been satisfied, Kuhn v. North,10 8. & R. 
(Penn.) 399. After an execution has done its office, if the 
officer proceeds to act under color of it by order of plaintiff, 
both become trespassers, Collins v. Waggoner, Breese 143. 

Officer taking under lawful execution, but afterwards refu- 
sing the defendant a right of selection and appraisement 
under exemption act, becomes trespasser ab initio, Wilson v. 
Ellis, 28 Penn., 238; Freeman v. Smith 30, ibid. 264. 

Defect in replication is cured by verdict. 


BaTrLeE, J. The first position taken by the defendant’s 
counsel is undoubtedly correct. It does not matter what an 
officer declares when he seizes property, for if he have a law- 
ful process authorizing him to seize it, he is not guilty of a 
trespass though he professed to act under another process 
which did not justify him, State v. Elrod, 6 Ire. 250; Crow- 
ther v. Ramsbotiom,| T. R., 650; Greenville v. College of Phy- 
sicians, 12 Mod. Rep. 385. 
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In his second position, the counsel for the defendant is not. 
so fortunate. The officer by selling the horses upon which he 
had levied, after a tender of the money by the plaintiff’s intes- 
tate for the amount of the executions against him, became a 
trespasser ab initio. The principle was fully discussed and 
settled in the celebrated Six Carpenters’ case, reported in 8 
Coke’s Rep. 146, that if a man abuse an authority given him 
by the law, he becomes a trespasser ab initio. Thus it was 
said in that case that “when entry, authority or license is given 
to any one by the law, and he doth abuse it, he shall be a tres- 
passer ab initio; but where an entry, authority, or license is 
given by the party, and he abuses it, then he must be punished 
for abuse, but shall not bea trespasser ab initio. And the rea- 
son for this difference is that in the case of a general authority 
or license of law, the law adjudges by the subsequent act, guo 
animo, or to what intent he entered, for acta extertora indicant 
interiora secreta.” A better reason was we think given by 
the Court in the case of the State v. Afoore, 12 New Ham. 
Rep. 42, to-wit: that it was the policy of the law for prevent- 
ing its authority being turned into an instrument of oppres- 
sion and injustice. 

This doctrine has often been applied to persons acting in 
an official capacity, and they have been held trespassers ab 
initio for any act done in abuse of their authority. Thus in 
ancient times in England, a purveyor, who took goods for 
the King’s house under a commission was held a trespasser 
for selling them in the market, though the first taking was 
lawful, 18 Hen. 6, 19b., cited in the Six Carpenters’ case. So 
in Ward’s ease, Clayt. 44, it was held that a constable who 
had a warrant to search the house of a suspected person for 
stolen goods, and who pulled down the clothes of a bed in 
which there was a woman, and attempted to search her 
person, by this indecent abuse of his authority became a tres- 
passer ad initio. And again, it was decided in Pennsylvania 
that a constable who seized the property of a defendant 
under an execution, and refused to let such defendant select 
and have appraised for him, property to the amount of $300 
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under an act of that State, the defendant demanding and 
being entitled to the benefit of the exemption, became lable 
as a trespasser ab initio. Wilson v. Ellis, 28 Penn. 238. The 
conduct of the defendant in the case now before us, was quite 
as unjustifiable as was that of the officer in either of the cases 
above cited. The plaintiffs intestate had an undoubted 
right to pay off the executions against himself, and thus 
relieve his horses from the levy, but this privilege was refused 
him by the defendant, who proceeded to sell the horses for the 
‘purpose of satisfying executions against another person. In 
doing this he abused the authority which the law conferred 
upon him to levy upon the intestate’s property, and thereby 
became a trespasser ab initio; as, also, by selling the second 
horse, after the sale of the first had brought money enough to 
pay off the executions which he held against the intestate. 
But as the other illegal act extends to both the horses, it is 
unnecessary to rely upon this. 

The defendant’s counsel again objects that the question of 
an abuse of the defendant’s authority cannot be raised upon 
the pleadings in the case, because it ought to have been made 
by a special instead of a general replication. This objection 
might have been sustained had it been taken in proper time, 
but it comes too late after verdict. The Revised Code, ch. 3, 
sec. 5, cures all defects arising from mispleading or insufficient 
pleading, after a verdict has been rendered. 

The judgment must be affirmed. 


PER CURIAM. No error. 


W. DEVRIES & CO., ». E, L. PHILLIPS and MOSES HAYWOOD. 


.A conveyance to pay a bona jfide debt, if made by the debtor with a fraudu- 
lent intent is void. | 

‘Counsel have no right during the argument of a case to make observations 
upon the fact that the other party to the cause has not come forward as a__ 
witness therein. 
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ORIGINAL ATTACHMENT, tried before Barve:, J., at Spring 
Term 1868 of the Superior Court of CUMBERLAND. 

The attachment having issued against Phillips, for a debt 
due to the plaintifis, was levied upon goods which were 
claimed by Haywood, who was allowed to interplead. Hay- 
wood claimed under a bill of sale from Phillips, and this title 
was impeached as fraudulent and void as to the plaintiffs, who 
were creditors of the latter. There was evidence tending to 
show such fraud. 

Upon this part of the case the Court charged “ that if the 
conveyance were made for a bona fide debt and without any 
fraudulent intent, it passed the title to the goods even as_ 
against the creditors of Phillips:” also at another point, “ that 
the deed is absolute upon its face, and there is no evidence of 
a trust. The debtor conveys absolutely to his creditor, and if 
it were to pay a bona fide debt it will be upheld though the 
debtor made it with a fraudulent intent.” 

The other portions of the charge in this connection are not 
material here. 

Moses Haywood, one of the defendants, was present in 
Court, and did not tender himself as a witness. The plaintiff's 
counsel asked the Court to charge that as the facts of 
the case were peculiarly within his knowledge, the circum- 
stances that he did not tender himself as a witness in his own 
behalf, required them to presume the facts as to which he might 
have testified, most strongly against him.* The Court charged 
the jury that they might consider this fact, and attach such 
weight as they thought it entitled to. Also, that as the 
plaintif’s could have compelled Haywood to become a witness 
in the cause, the circumstance that they had not done so might 
also be considered by them. | 

Verdict in favor of Haywood; rule for new trial discharged; 
judgment, and appeal. 


Fuller and Merrimon, for the appellant. 
No counsel, contra. 


Reape, J. His Honor charged the jury that, “If the con- 
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veyance were to pay 2 bona fide debt, it will be upheld though 
the debtor made it with a fraudulent intent.” This cannot 
be maintained. We think it probable that the case does not 
state the charge with sufficient accuracy, because in another 
portion of it, we find the instruction to the Jury was, that the 
conveyance would be good “against creditors if made for a 
bona fide debt, and without any fraudulent intent.” We do 
not doubt that the impression which his Honor designed to 
make upon the jury was, that if the conveyance was to pay a 
bona fide debt, it would be upheld, although the effect of it was 
to hinder and delay other creditors, and although the purpose 
of the debtor was to prefer one creditor to another. 

But, as stated in the case for this Court, the charge is so 
broad that we cannot sustain it. It is stated that there was 
evidence tending to show fraud, and his Honor instructed the 
jury that there were badges of fraud upon the conveyauce 
itself; yet, notwithstanding all this, if the debt intended to 
be secured was bona jide, the conveyance must be upheid. 

This is the same as to say that no conveyance to secure a 
bona fide debt can be fraudulent. And yet it is well settled, 
that a conveyance to secure a bona fide debt, or for a valuable 
consideration, will be fraudulent if made for the ease and favor 
of the debtor, or to hinder and delay creditors. 

Yor this error there must be a new trial. 

We think it proper to notice another exception, as it is one 
which may be taken in every case. 

His Honor was asked to charge the jury, that, inasmuch as 
the defendant was a competent witness, the fact that he did 
not offer himself as a witness in his own behalf, authorized 
the jury to presume the facts against him. His Honor declined 
to give the instruction, but charged the jury that they might 
consider the circumstance, and give to it what weight they 
thought proper: as they might also consider the fact that the 
plaintiff might also have called the defendant as a witness if 
he had thought proper. 

It has long been debated whether a party ought to be heard 
as a witness on either side. On the one side it has been 
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urged that it would be in aid of truth to allow the parties to 
testify, and on the other, that it would multiply perjuries, and 
perplex investigations. The latter has been thought the better 
view with us, until the 2nd of March 1866, when our statute 
made the parties competent witnesses. And now, upon the 
very beginning of this experiment, it is insisted that if a party 
will not do that which until lately was supposed to be improper, 
and which no party was allowed to do, and which the best 
men will in all cases hesitate, and in most, refuse as a matter 
of delicacy to do, the facts which he alleges to be true are to 
be presumed to be false! So that in every case, if a party be 
his own witness he must subject himself to the imputation of 
perjury, or, if he do not offer himself as a witness, he must 
subject himself to the imputation of concealing the truth. It 
would be venturesome in an experienced barrister thus to 
trifle with the intelligence of the jury, and quite monstrous 
in the Court thus to charge them. It is true as a rule of evi- 
dence, that where, in the investigation of a case, facts are 
proved against a party which it is apparent he might explain, 
and he withholds the explanation, the facts are to be taken 
most strongly against him. 

So the misconduct of the party in suppressing, or destroy- 
ing evidence which he ought to produce, or to which the 
other party is entitled,—such as the spoliation of papers and 
the like, warrants unfavorable presumptions against him. In 
a case where the finder of a lost jewel would not produce it, 
it was presumed against him to be of the highest value of its 
kind. Butif the defendant has been guilty of no misconduct, 
and the evidence is of the delivery to him of the goods of the 
plaintiff, of unknown quality, the presumption is that they 
were of the cheapest quality. 1 Gr. Ev., sec. 37. 

The omission of a party to call a witness who might equally 
be called by the other party, is no ground for a presumption 
that the testimony of the witness would have been unfavor- 
able, Scoville v. Baldwin, 27 Conn. 316. 

We certainly can allow no rule of evidence which inevi- 
tably, and in every case, puts a party in a false position before 
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the Jury. The propriety of a party’s being a witness in his 
own behalf must depend upon the circumstances of each case, 
just as the propricty of introducing a son or other near 
relative must be. 

The Court usually allows great latitude to counsel in the 
argument of cases. This is right; and the liberty is not often 
grossly abused. But it isan abuse of the privilege of counsel, 
to press extraneous and irrelevant matters before a jury; and 
when this is attempted, it is the duty of the Court to restrain 
it. In the case under consideration, his Honor not only could 
not have given the instruction asked for, but he ought to have 
restrained the counsel from the argument before the jury, as 
calculated to pervert justice. It is not every prejudice which 
may be excited in an ignorant mind out of Court, which may 
be allowed to be excited in Court. Suppose, for instance, 
that a defendant is to be tried for his life, and to escape 
unreasonable prejudices in one county he removes his trial to 
another; the fact that he does so may be made to excite the 
prejudice that he is endeavoring to escape justice, and thus 
he would escape the prejudices of one community, to find 
them intensified in another. Would the Court allow the 
fact to be given in evidence or commented on by counsel ? 
Of course not. In what does that differ from the predica- 
ment in which a party is placed who is to be assailed whether 
he does or does not offer himself as a witness ? 

We conclude that the fact, that a party does, or that he 
does not offer himself as a witness, standing alone, allows 
the jury to presume nothing for, or against him, and can 
only be the subject of comment as to its propriety or neces- 
sity in any given case, according to the circumstances, as 
the introduction or non-introduction or any other witness 
might be commented on. 


Per Curtam. There is error. 
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M. L. & R. J. HOLMES », SACKETT, BELCHER & COMPANY. 


Since the act of 1866-67, c. 63 the defendant in an original attachment may 
replevy and plead without giving a replevy bond. 
(Bunting v. Wright, Phil. 295, and McKay v. Ray, ante, 47, cited and approved.) 


OricinaL Attacument, before Gilliam J, at Spring Term 
1868 of the Superior Court of Roway. 

The attachment was returnable to Fall Term 1867, and at 
the next term, after publication, the defendants appeared by 
attorney and moved to be allowed to plead without execu- 
ting a replevy bond. 

His Honor declined to grant the motion, and the defen- 
dants appealed. 


Boyden & Bailey, for the appellants. 


The exception in the Act of 1866-67, c. 63, apples only to 
residents of this State who are about to remove themselves 
or property beyond the limits of this State. Then, had the 
plaintiffs sued the defendants while commorant here, by 
personal service, they could only have done so by writ of 
summons, What reason can be assigned why greater right 
should be accorded to plaintiffs and heavier restrictions 
imposed upon defendants, when sued by the extraordinary 
process of attachment ? 

Our attachment has never been regarded as other than 
what it was under the custom of London, a substitute for the 
ordinary process where, for certain reasons esteemed sufficient 
by the Legislature, the ordinary process could not be served, 
Lightower v. Murray 1 Hay 21. The object of the attach- 
ment, shown by the case and the whole tenor of the decisions 
as well as by the very language (“so as to compel the said A. 
B. to appear and answer,” &c.,) was only to compel appear- 
ance; this law originally formed a part of the “Court law,” 
and is certainly in part materia with other acts touching the 
process of the Courts; wherefore they should be “taken as 
one system, and be so construed.” State v. Melion, Busb. 49. 
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Then, the attachment and bail laws formed parts of “one 
system,” and accordingly it has been held under the old system 
when bail might be claimed, that the replevy bond was noth- 
ing but a bail bond; that an action of debt would not lie on 
it, but only a sci. fa. Summers v. Parker, N. 0. T. R., 147; 
that the sureties to the bond might surrender the principal in 
their own discharge. Hightower v. Murray, supra. Other 
analogies are declared in Houston v. Porter, 10 Ire., 184; 
Gorman v. Barringer, 2 D. & B. 502; Bickerstaff v. Dellinger, 
Conf. Rep. 299. 

It is thus shown that a replevy bond was required under 
the old system, in order to harmonize the process with the 
ordinary process—to require of the defendant only what 
would have been required of him had he been sued by the 
ordinary process, and not to give additional rights by the 
process of attachment, as in some of the New Hngland 
States. 

The object of the process is to compel or induce appearance, 
under the same restrictions and no more as would be applied 
to a defendant in such ordinary process as might have issued 
against him. | 

Upon the foregoing principles is based the maxim, leges 
posteriores priores contrarias abrogant, which as is submitted, 
applies equally whether the repugnancy consists in the terms 
of the acts, or results from their construction and effect, so 
that whenever an act required by a former law becomes a 
vain and idle ceremony by virtue of a subsequent law, the 
former law qguoad hoc is repealed, for the maxim is Lex not 
cogit, &c. In accordance with this view, this Court has held 
that where the act in question has put an end to the object of 
litigation, the suit itself must end. Bunting v. Wroght, Phil. 
295. So in the principal case, suppose a bail bond to be 
required,—Cuz bono? What could it avail the plaintiff? 
What legal purpose does it carryout? What obligation does 
it impose ? 
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Merrimon, contra. 

1. The Act abolishing imprisonment for debt does not by 
its terms embrace proceedings by attachment, but only certain 
classes of actions begun by “ original writ,” not as understood 
in the English law, but as commonly understood in this State. 
It has never been understood here that proceedings by “ orig- 
inal writ,” embraced proceedings by attachment,—indeed the 
latter is generally understood to be the reverse of the former, 
and is in contradistinction to it. 

2. Proceedings by attachment are not only not included 
by the plain words of this Act, but the Act taken altogether 
shows that it was not intended to embrace them, for it is 
provided, that if the plaintiff, proceeding by “ original writ” 
in any action of ‘debt, assumpsit or covenant, shall make oath 
in writing that the defendant is about to remove himself or 
property out of the State, then he shall have baz. This shows 
that the policy and spirit of the statute do not embrace attach- 
ment proceedings, nor was it so intended. 

3. If the Court give the Act the construction contended for, 
it opens wide the door for fraud to non-resident debtors; they 
may carry off their property beyond the jurisdiction of our 
Courts, in defiance of their creditors, and the latter have no 
relief. The present case illustrates the truth and force of 
this view. It would be monstrous to say the Legislature 
intended so to provide, and it is asking the Court to go too 
far to so declare, by a rule of construction 


Pearson, C. J. In this case the defendants seek to carry 
the doctrine ‘cui bono?” (Why require a useless act?) 
farther than is done in either Bunting v. Wright, Phil. 295, or 
McKay v. Ray, ante, 47. It now becomes necessary to con- 
strue the Attachment Act, Rev. Code, ch. 7, in connection 
with the Act of 1866~’67, and to determine how far the former 
is affected by the latter. 

The above cases, however have cleared off the ground, and 
make it much easier to decide the question now presented, 
than if it had been sprung upon us before any construction 
had been put on the act “To abolish imprisonment for debt. ” 
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It is decided by McKay v. Ray, that the case of a non- 
resident debtor does not come within the proviso set out in 
sec. 2 of the Act of 1866-67. The next question is, does 
the 1st section of that Act embrace the case of a debtor, 
whose property has been seized by attachment? The 
enactment is, “From and alter the passage of this Act, it 
shall not be lawful to arrest or imprison any person upon 
an original writ for debt,” &c. It is clear that the expres- 
sion, * original writ” is not used in the sense given to it in 
the English books, for there it means a writ issuing out of 
the Court of Chancery in order to institute a suit in some one 
of the Courts of general jurisdiction, to-wit: the Court of 
King’s Bench, Common Pleas, or Exchequer, and to sum- 
mon the party to appear, &c, 3 Bl, Com. 

The “ original writ” has become obsolete in England, and 
was never used in this State; so we must take the Act to 
mean, ‘the mesne procss” by which a party is compelled to 
appear and answer anaction. In the King’s Bench this was 
by capias ad respondendum, in the Common Pleas it was by 
attaching the property. Upon entering an appearance the 
defendant was required to put in bail to the action, or go to 
jail. In this State the mesne process was a capias ad res- 
pondendum, which is styled in the Act of 1866~’67 the origi- 
nal writ. Under it the Sheriff arrested the defendant, took 
bail to the writ to compel appearance, and converted it into 
‘bail to the action,” by assigning the bail bond. 

The object of the attachment, authorized by Rev. Code, 
ch. 7 (which is usually called an original attachment, so 
bringing it within the words “eriginal writ for debt,”) was 
to give a remedy when the capias ad respondendum, the 
ordinary process, could not be served because “the defend- 
ant was a non-resident, or concealed himself,” &c. Ths 
was effected by seizing the property of the debtor, so as to 
compel him to appear and give bail to the action: in which 
case, the object being accomplished, the property was dis- 
charged and restored to the debtor, in like manner as the 
bail below taken under mesne process (in the King’s Bench) 
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and the property attached under the mesne process (in the 
Common Pleas) was discharged by appearance and giving 
bail to the action. So itis manifest that the writ of attach- 
ment authorized by the Rev. Code, ch. 7 is only a substitute 
for the ordinary process, to-wit: a capias ad respondendum 
by which to compel a party to appear and give bail to the 
action; and that upon appearance and giving bail he stood 
on the same footing, whether brought in by capas or by 
attachment. 

The effect of the Act of 1866~'67, in the view we are now 
taking of it, is to abolish the ordinary process by capias for 
debt, and put in its place a summons. If the defendant does 
not appear, the plaintiff takes judgment by default, and, under 
fiert facias, sells his property. If the defendant does appear, 
he is allowed to enter his pleas and defend, without giving 
bail to the action. It follows asa necessary consequence, that 
the Act has the further effect of so modifying the process of 
original attachment (which, as we have seen, is only a substi- 
tute for the process by capias) as to allow it to serve the 
purpose only of compelling the defendant toappear. If he 
does not appear, the plaintiff takes judgment by default and 
sells his property; if he does appear, he is allowed to enter 
his plea without giving bail to the action. For, as was 
forcibly argued by Mr. Bailey, why give bail to the action? 
Cui bono? for the bail are instantly entitled to have an exon- 
eretur entered on the bail bond, inasmuch as the principal, if 
brought into Court and surrendered, could not be imprisoned 
for the debt, and the plaintiff has had the benefit of his 
attachment, by compelling an appearance, so as to enable him 
to proceed to judgment. 

The reply made by Mr. Merrimon is, If the bail should 
bring the non-resident debtor into Court and surrender him, 
the plaintiff could then enter a non-suit, and take out 
another writ; and by making the affidavit, under the proviso 
in the 2nd section, that the debtor “ was about to remove,” 
&c., which he would then be able to do, could have a capias 
ad respondendum, and force him to give bail to the action. 
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Yn other words, the first action is not for the purpose or 
under the expectation of getting judgment; but to force the 
debtor to come into the State, and give the creditor a chance 
to take a better hold of him, in a second action. 

There is no principle of law to support such a practice, 
and it would be a violation of all principle for the Courts to 
give countenance to it. . 

It is asked, What is a creditor todo? A non-resident 
debtor, if not required to give bail, may enter his pleas and 
contest the cause of action and then remove his property 
while the action is pending! We can only say, it is the 
province of the Courts to expound the laws, not to make 
them. | 

His Honor erred in declining to allow the defendants to 
enter their appearance by attorney and make defense, with- 
out a replevin bond. 

This must be certified. 


Per Curiam. There is error. 


CASES IN EQUITY, 


ARGUED AND DETERMINED IN THE 


Supreme Court of slorth Carolina, 


AT RALEIGH. 


JUNE TERM, 1868. 


JOS. R. BLOSSOM », GEORGE 0. VAN AMRINGE, Jz., and others, 


Arbitrators are no more bound to go into particulars, and assign reasons for 
their award, than a jury is for its verdict. Their duty is best discharged 
by a simple announcement of the result of their investigations, 


Where arbitrators award that the personal property for which a suit has been 
brought, belongs to the defendant, and that the pies shall pay the costs, 
held to be jinal as regards such suit. 


An award as to the arbitration fee, held to be valid where the order of reference 
expressly entrusted the arbitrators with its determination, 
(Patterson v. Baird, 7 Ire. Eq., 255, cited and approved.) 


Brut, which had been referred, and was heard upon excep- 
tions to the award before Barnes, J., at Spring Term 1868 of 
the Court of Equity for New Hanover. 

This cause, (which has been before the Court previously, 
Phil. Eq. 183) together with the action of Trover mentioned 
therein, as well as the question of the “ Arbitration fee,” 
was referred in the Court below, at Spring Term 1867, to 
three persons, who made their award, and returned it at the 
last term, when exceptions were filed by the defendants and 
sustained by his Honor, whereupon the plaintiff appealed. 

The details of the award, so far as excepted to, as well as 
the nature of the exceptions, sufficiently appear from the 
opinion of the Court. 

5 
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W. A. Wright, and Phillips & Batile, for the appellant. 
Person and Strange, contra. 


Prarson, C. J. “Arbitrators are no more bound to go 
into particulars and assign reasons for their award, than a 
jury is for its verdict. The duty is best discharged by a simple 
announcement of the result of their investigations.” Patterson 
v. Baird, T Ire. Eq., 255. 

The award under consideration seems to have been drawn 
up with a special reference to this principle; and all of the 
exceptions, except two, are so fully met by it, that we do not 
feel called upon to discuss them in detail; and the two which 
do not fall under this principle, as it seems to us, may be dis- 
posed of in a very few words. 

Ist. “The award of the arbitrators is not final, because 
they have not decided the suit at Jaw, and 1t was the intention 
and spirit of the submission, that an award to be final, should 
be final as to both suits.” It certainly was the intention to 
submit all matters in difference between the parties, and this 
exception would be fatal, if the action at law is not decided 
by the award. But in point of fact it is decided. The prop- 
erty for which the action is brought, is decided to belong to 
Blossom, the defendant, and the costs of the suit are to be 
paid by George O. Van Amringe, the plaintiff. This, we con- 
sider a most effectual disposition of that action, fully as much 
so, as if the award had been, that George O. Van Amringe 
should dismiss the action, pay the costs, and release all right 
to the “ stuff,” for which the action was brought, the property 
being then in the possession of Blossom, or having been 
previously sold by him. 

2. “The arbitrators have found their own compensation.” 
By the very terms of the submission, the costs of the action 
at law, of the suit in equity, and of this arbitration, are 
referred to the arbitration and determination of the referees. 
This fully meets the objection. Sometimes the parties fix 
upon the compensation which the referees are to receive; at 
other times, as in this case, that matter is left to be disposed 


JUNE TERM, 1868. 67 


CRAWFORD vw. McApDAmMS. 


of by the referees after the work is finished, and they are in 
a condition to say, what will be a proper compensation; when 
that is the case, in the absence of any charge of corruption, it 
certainly cannot be expected that the Court shall wade 
through all of the voluminous proceedings, accounts, time 
devoted to the investigation, &c., in order to determine 
whether the amount of compensation fixed on is too high, for 
the reason, that the parties have agreed to leave that question 
+o the arbitrators, and they are bound by it, except there be 
an allegation of unfairness so well sustained as to induce the 
Court to interfere, in order to prevent fraud and oppression 
by an abuse of the power confided to the arbitrators. | 
Decretal order sustaining the exceptions reversed, and 
judgment in the action at law, and a decree in the suit in 
Equity according to the award. 


Per CURIAM. Decree accordingly. 


PHILIP CRAWFORD et, al., ». DAVID McADAMS, 


A bill filed by the sureties to a bond against the obligee, alleging that the 
bond is tainted with usury, the knowledge of which is confined to the prin- 
cipal and the defendant, and praying that the testimony of the principal be 
perpetuated, will not be entertained unless the plaintiffs offer to pay what 
they acknowledge to be really due. 

(Observations by Pearson, C. J., upon the distinction ordinarily taken in this 
connection, between bills of discovery, and bills to perpetuate testimony.) 


{ Miller v. Miller, Phil. Eq. 85, cited and approved.) 


Bitu to perpetuate testimony, filed at Fall Term 1867 of 
the Court of Equity for ALAMANCE, when a general demurrer 
was filed and set down for argument. At Spring Term 1868 
the cause was transmitted to this Court. 

The plaintiffs were sureties for one John Tapscott, ona bond | 
executed to the defendant upon the 18th of December 1858. 
The bill alleges that Tapscott was indebted to the defendant 
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in several notes, amounting, on the day said bond was execu- 
ted, to $1,485.42, and that Tapscott, in order to have further 
indulgence, agreed to give therefor his bond with security 
for $1,500, payable one day after date; that such bond was 
prepared, and the plaintiffs, in ignorance of the circumstances. 
under which it was given, became sureties upon it; that the 
intent of the bond was, that the defendant should receive 
more than the legal rate of interest for the forbearance of 
$1,485.42, and the bond was therefore null and void; that 
the knowledge of this usury was confined to the defendant 
and Tapscott, and that the defendant declined to sue upon 
the bond, though notified by the plaintiffs of their intention 
not to pay it. It was further alleged that Tapscott had 
become unable to pay all his debts, and that the plaintiffs 
had reason to fear that if he should die and thus they could 
not avail themselves of his testimony, they would be com- 
pelled to pay the bond. The prayer was that Tapscott 
might be examined touching the usury in the consideration 
of the bond, and that such testimony be perpetuated. 


No counsel for the plaintiffs. 
Phillips & Battle, for the defendant. 


Prarson, C. J. When testimony is perpetuated, the depo- 
sitions cannot be used until after the death of the witnesses, 
and are not published until after their death. It follows 
that whatever may have been the perjury committed it must 
gounimpeached. The testimony therefore is not given under 
a sanction of the penalties, which the law imposes upon the 
crime of purjury. For this reason Courts of Equitv do not 
entertain bills to perpetuate testimony unless where it is 
absolutely necessary to prevent a failure of justice, Angell v. 
Angel’, 1 Sim. & Stu. 83. 

If it be possible that the matter in controversy can be made 
the subject of immediate judicial investigation by the party 
who seeks to perpetuate testimony, Courts of Equity will not 
entertain a bill for that purpose, Duke of Dorset v. Girdler, 
Prec. Ch. 531. 
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So the question is, can the plaintiffs have an immediate 
judicial investigation of the usury with which they allege the 
note is tainted? A surety is not bound to wait until he is 
forced to pay the debt, but is allowed to file a bill “quia 
tumet,’ and obtain a decree that the principal pay the debt 
for his exoneration, Miller v. Miller, Phil. Eq. 85. So, if a 
surety fears that by the delay of a creditor the principal may 
become insolvent, he has election either to discharge the 
debt, and sue his principal for “money paid,” or to file a bill 
“guia timet.” For the like reason, if he fears that material 
testimony in regard to a payment may be lost by delay, he 
may file a bill in order to have the true value fixed, and a 
decree thatthe principal pay the value for his exoneration. 
Adams’ Eq. The difficulty in our case is, that the plaintiffs 
cannot proceed in Equity without paying the true debt, for 
which they are in conscience bound; whereas, their object is, 
to put themselves in a condition to defend the action which 
may hereafter be brought on the bond, and avoid payment of 
the true debt as well as of the usurious excess, by pleading 
the statutes against usury. The matter then is reduced to 
this: The plaintiffs have it in their power to obtain an 
“immediate judicial investigation” in regard to the alleged 
asury! But in order to obtain it, they are required in Equity 
to pay the true debt as a condition precedent. Will a Court 
of Equity for this consideration make an exception to the 
rule, that bills to perpetuate testimony are never entertained, 
anless it is absolutely necessary to prevent a failure of justice? 
or will the Court make an exception to the rule, “he who 
comes into Equity must do Equity,” and allow a “quia temet” 
bill by sureties under these circumstances to be filed without 
payment of the true debt? Or will the Court adhere to both 
rules, and dismiss the bill, on the ground that it is not neces- 
sary to entertain it to prevent a failnre of justice; and that 
it is not for the plaintiffs to elect to invoke the jurisdiction in 
regard to perpetuating testimony rather than that in regard 
to the “exoneration of sureties,” because by the latter they 
are required to perform a condition precedent, when the 
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question of usury is made, which condition they seek to 
evade as harsh and unreasonable, particularly when the true 
debt amounts to $1,485.42, and the alleged usurious bond to 
$1,500—difference, $14.58!!! From this course of reasoning 
we are led to the conclusion that the bill must be dismissed. 
It is to be regretted that the Court was not aided by an argu- 
ment on the side of the plaintiffs. We have not been able to 
find any case in point, and were forced to rely upon original 
reasoning. To locate a grant when there are no marked 
trees, is a very different task from that of tracing a well 
marked line. 

Mr. Phillips, who argued the case for the defendant, upon 
an intimation by a member of the Court in his favor, thought 
proper to call the attention of the Court to a class of cases, 
which he thought seemed to point the other way, and referred 
to 2 Story Eq., sec. 1509. 

These cases make a distinction between a bill for discovery 
and a bill to perpetuate testimony. The former is never 
entertained in cases which involve a penalty or forfeiture of 
a, public nature: and, in cases which involve only a penalty or 
forfeiture of a private nature, it would not lie, unless the 
party entitled to the benefit of the penalty or forfeiture waives 
it. No such objection exists in regard to a bill to perpetuate 
testimony. 

There are two reasons for taking this distinction. 

Ist. “A discovery ” may be used as a confession to convict 
the party on an indictment, or to subject him to a forfeiture 
or penalty; but “testimony perpetuated,” can only be used in 
the particular case, and not until after the death of the 
witness. 

2d. In bills “ for discovery,” no intent to defraud the admin- 
stratjon of the law is alleged, whereas, in a bill to perpetuate 
testimony, it is necessary to aver, that the plaintiff has no 
means of bringing the matter to a judicial investigation, and, 
that the defendant, taking advantage of this circumstance, is. 
“lying by” and awaiting the death of the witness, with an 
intent to cause a failure of justice, by depriving the plaintiff 
of the means of proving a legal ground of defence. For 
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instance: A plaintiff alleges the defendant holds a forged 
bond on him, and asks for a discovery; the bill will not be 
entertained, because it seeks to make the defendant criminate 
himself, and the discovery may be used as evidence in an 
indictment for forgery; but a bill to perpetuate testimony will 
be entertained, for the testimony can only be used i an action 
between the parties, on the plea of non est factum ; and there- 
fore, to prevent a failure of justice, a Court of Equity will 
perpetuate the testimony. So, if the principal in a bond seeks 
to have a discovery in respect to alleged usury, the Court will 
say, “Do Equity before you ask for equity;” that is, pay, or 
offer to pay the true debt; but, if he simply seek to have the 
testimony of a witness perpetuated, and avers that he has no 
means of bringing the matter to an immediate judicial investi- 
gation, and that the defendant is “lving by” and waiting for 
the death of the witness, in order thereby to defraud him of 
his ground of defence, the Court will say, the testimony ought 
to be perpetuated, without imposing terms; for the defendant 
has it in his power by suing on the bond, to have the matter 
fairly tried, and his refusal to do so isan attempt to commit 
a fraud on the administration of justice, by taking advantage 
of the fact that the plaintiff has no possible means of having 
the matter before a Court for immediate judicial investigation. 

In our case, the plaintiffs, being sureties, have it in their 
power to bring the matter before the Court for immediate 
judicial investigation, by a bill in Equity, “guia timet,” and 
the allegation that it is not in their power to do so, which is 
the foundation on which a bill to perpetuate testimony is 
based, is not true. The circumstance that, in order to get 
this immediate judicial investigation, by a rule of the Court 
of Equity, it is necessary for the plaintiffs to pay the true 
debt, cannot dispense with the necessity of making this alle- 
gation. The allegation is made in the bill under considera- 
tion, and, in our view of the subject, it is not true. 

The demurrer must be sustained. 


PER CURIAM. Bill dismissed. 
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A. L, HERREN v, M. M. GAINES. 


A contract in these words: ‘‘ We have sold to Messrs, W. & D. all the gin- 
seng we have on hand and shall collect this season or fall, amounting to 
from five to eight thousand pounds, as near as we can estimate, including 
all we can get,” binds the seller to deliver ”o particular quantity, but only so 
much as is on hand, and may be gathered in. 


InsuNcTION, transferred, upon bill and demurrer, from 
Spring Term 1868, of the Court of Equity for Haywoop. 

The bill alleged that in the summer of 1865 the complain- 
ant and defendant formed a partnership for merchandizing, 
and particularly for dealing in ginseng in the counties of Hay- 
wood, Jackson and Macon. In October 1865 the defendant 
contracted on behalf of the firm to sell a certain firm in 
Baltimore “all the ginseng we have on hand and shall 
collect this season or fall [amounting to from five to eight 
thousand pounds as near as we can estimate, including all 
we shall get,| at the rate of 68 cents per pound for prime dried 
and crude, and 78 cents per pound for prime strained and 
clarified,” and the Baltimore parties advanced thereupon 
$1,740. Some time after the defendant informed complainant 
of the sale, and the latter was displeased because the prices 
were below the market rates; thereupon the defendant 
remarked that he had gotten an advantage of the young men 
with whom he had traded—that no definite amount of gin- — 
seng was contracted for, and the contract could be met by 
returning the money advanced, and the delivery of what 
ginseng was on hand. At the same time the defendant pro- 
posed to dissolve the partnership, and after some negotiation 
the plaintiff bought his interest, and gave him therefor two 
notes, for $760.40 in all. Since then judgment has been 
taken upon these notes, and defendant threatens to collect 
them by execution. At the time of his purchase from the 
defendant the plaintiff did not know that the latter had bar- 
gained to the firm in Baltimore any specific amount of gin- 
seng,—the defendant told him that he had not so contracted, 
and in the copy of the contract, which the defendant furnished 
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to him at that time, the words above included in brackets 
were purposely omitted. The plaintiff did not see the origi- 
nal contract until he visited Baltimore, and then the parties 
‘there obliged him to perform the contract to the minimum of 
the same, which required 3,500 pounds more than the firm 
vhad on hand—the market price being from $1.00 to $1.05 
‘per pound, so that he lost by the operation $945, &c. 

The preliminary injunction having been awarded, at the 
return term the defendant put in a general demurrer, which 
was set down for argument, and the cause transferred to this 
court. | 


Merrimon, for the plaintiff. 
Phillips & Battle, contra. 


Reade, J. The case turns upon the construction of the 
following contract : 

“We have sold to Messrs. W. and D. all the ginseng we 
have on hand and shall collect this season or Fall, amounting 
to from five to eight thousand pounds, as near as we can esti- 
mate, including all we shall get.” 

For the plaintiff itis insisted that at least five thousand 
pounds must be delivered. For the defendant it is insisted 
that no particular quantity must be delivered, but only so 
much as was on hand and might be gathered in. Our opinion 
is with the defendant. 

In Guillem v. D:iniel, 2. M. & Ros. 61, the contract was to 
deliver “all the naphtha that the defendant might make from 
1st day of June next, for and during the term of two years, 
say from 1,000 to 1,200 gallons per month.” 

The defendant, instead of delivering 10,000 in ten months, 
which was the minimum amount mentioned, delivered but 
3,000, which was all he made. For the plaintiff it was insisted 
that the defendant was bound to deliver at least 1,000 gallons 
per month. For the defendant it was insisted that he was not 
bound to deliver any particular quantity, but only as much 
as he made. And the court was of opinion with the defend- 
ant. Lord Abinger, C. B.,said: “I construe it in favor of the 
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defendants as meaning merely that in all probability the 
quantity of naphtha produced will amount to 1,000 or 1,200 
gallons.” And so the contract in reality was this: “I under- 
take to sell you all the naphtha that I may make in my works 
during the next two years.” 

In the case of Leeming v. Snaith, 16 Ad. & E., 71 E. C. L. 
R. 278, the contract was that the defendant sold to plaintiff 
“what he may pull, say not less than 100 packs of combing- 
skin.” “ Combing-skin” is a kind of wool, and the defendant 
was a puller, or preparer for sale, of the article. He deliv- 
ered a small quantity, but did not deliver 100 packs. In 
this case the court cited the case of Guillem v. Daniel, supra, 
and approved it, but distinguished this case from it by reason 
of the words “not less than 100 packs,” which made it neces- 
sary that the defendant should deliver 100 packs. 

In the case before us the substance of the contract evi- 
dently was, that all the ginseng on hand, and all that might 
be gathered during the season, whether much or little, should 
be delivered, and “amounting to from five to eight thousand 
pounds, as near as we can estimate,” were words of mere 
expectation, indicating not what was obliged to be delivered, 
but what was expected to be delivered. 

If therefore in construing the original contract the words: 
“amounting to from five to eight thousand pounds, as near as. 
we can estimate, ” amount to nothing, and maybe treated as. 
surplusage, the leaving these words out of the copy sent by 
the defendant to the plaintiff was no fraud upon him. 

The plaintiff’s supposed equity, being based upon this 
alleged fraud of the defendant, fails. 

The injunction will be dissolved, the demurrer sustained, 
and the bill dismissed with costs. 


PER CURIAM. Bill dismissed. 
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JOSHUA HARSHAW v. ROBERT D. McCOMBS, and others. 


A deed conveying property in trust for the bargainor’s only son and in case 
of the son’s death without issue, then over, prepared and registered at the 
instance of the bargainor, will not be set aside upon a bill by the bargainor 
alleging that the deed was not delivered, that its object was to reclaim from 
vice the son (since dead, childless,) and that it was not the bargainor’s 
intent to deprive himself of the control of the property; there being no- 
other charge of fraud, surprise or undue influence than a recital, that in 
preparing and registering the deed the bargainor was ‘‘ subject to the con- 
trol and influe.ce of the improper constraint, advice and duress of pre- 
tended friends,” and that he was “ at the infirm and advanced age of sev-. 
enty years, ” 


In such case the plaintiff will not be aided by an allegation that the deed was. 
not duly stamped, 


Bit, for the cancellation of a deed, filed to Fall Term 1866 
of the Court of Equity for CHEROKEE. 

The bill was subsequently amended, and a demurrer put in; 
whereupon the demurrer was set down for argument, and the 
cause, at Spring Term 1868, was transmitted to this Court by 
consent. 

The bill alleged that in the year 1865, the plaintiff, in order 
to induce his only child, a son of sixteen years of age, to. 
refrain from certain habits and associations into which he had 
fallen, executed a deed of bargain ‘and sale, conveying to the 
defendant McCombs all of a large estate, real and personal, 
of which he was seized and possessed in Cherokee and Clay 
Counties, to be held in trust for his son until he should become 
of age and then to him discharged of the trust; but in case of 
the death of the son under age without leaving a child, then 
in trust for the defendants Ann E.and Abraham McD. Har- 
shaw, an infant niece and nephew of the plaintiff; that the deed 
was retained by him several days, when he caused it to be proved 
by one of the attesting witnesses and registered in the Register’s 
office for Cherokee County; that the deed was afterwards 
taken by him from the Register’s office, and neither it nor any 
of the property conveyed by it has ever been delivered to the 
defendants, or either of them; that it was not the intention of 
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the plaintiff to deprive himself of the control of the property, 
and the provisions for the defendants Ann and Abraham were 
gratuitous; and that the son of the plaintiff, to influence whom 
the deed was made, had recently come to a violent death by 
his own hands, without leaving issue. The prayer was that 
the deed should be rescinded, &c. Theamendment to the bill 
stated that when the plaintiff executed the deed and had it 
registered he supposed he might annul it at pleasure and 
make any disposition of the property he choose, and as an evi- 
‘dence of this that he did not have the deed stamped as 
required by the acts of Congress for the collection of Internal 
Revenue; and after adding that he took the deed from the 
Register’s office for the purpose of enabling him to abrogate 
the same whenever he saw proper, concluding in the following 
words: ‘‘ Your orator being all the time subject to the control 
and influence of the improper advice, constraint and duress of 
pretended friends so that he was not permitted to exercise his 
‘free will and free judgment in the making of the said deed of 
conveyance or having the same registered, being at the infirm 
and advanced age of seventy years. ” 


Moore, for the plaintiff. 
Merrimon and Phillips & Battle, for the defendants. 


Battie, J. The bill was filed for the purpose of procuring 
the cancellation of a certain deed of conveyance therein men- 
tioned. The demurrer presents the question whether the 
plaintiff has set forth such a case as entitles him to call on the 
defendants for an answer. 

It is now well settled that the grantor or donor cannot call 
in the aid of a Court of Equity to have his deed cancelled, 
unless he can show that it was obtained from him by surprise 
or mistake, want of freedom, undue influence, the suggestion 
of a falsehood, or the suppression of the truth, Gunter v. 

Thomas, 1 Ire. Eq. 199; Green v. Thompson, 2 Ire. Eq. 365, 
and other cases collected in 3 Battle’s Digest, title “ Fraud,” 
Subdiv. 2. If fraud be the ground of relief, it must be dis- 
tinctly and positively alleged, and either admitted, or, sup- 
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ported by proof, Witherspoon v. Carmichael, 6 Ire. Eq. 148;. 
McLane v. Manning, Winst Hq. 60. Hf the deed now in ques- 
tion had been undoubtedly delivered, such would be the rule 
of equity in relation to it, and we cannot conceive why the 
rule should be varied merely because the delivery of the 
instrument is a matter of doubt, or because it has not been 
duly stamped. The question then is, does the present bill 
contain sufficient allegations either of surprise, mistake, want 
of freedom, undue influence or fraud? We cannot discover 
any whatever. On the contrary, the bill states that the deed 
was prepared by or for the plaintiff, of his own free will and 
for a very commendable purpose, to wit: the reclamation from 
vice of his son, who was an only child. It is true that in an 
amendment, which the Court subsequently permitted to be 
made, the plaintiff says, by way of recital instead of positive 
averment, that he had done or forborne to do certain things, 
“all the time being subject to the control and influence of 
improper advice, constraint and duress of pretended friends, 
so that he was not permitted to exercise his free will and free 
judgment in the making of the said deed of conveyance, or 
having the same registered, being at the infirm and advanced 
age of seventy years.” Surely such loose and general state- 
ments cannot be allowed to have any effect in an attempt to 
impeach a deed, which the grantor avers that he had signed, 
sealed, and procured to be registered. It is scarcely neces- 
sary for us to say that the failure of the main object of the 
conveyance caused by the untimely death of the plaintiff’s son, 
cannot alter the character of the transaction. The true rule 
was laid down in the case of Green v. Thompson, above refer- 
red to, and by that must the present case be governed. “A 
Court will not annul dispositions of property because they are 
improvident or such as a wise man would not have made, or a. 
man of nice honor have consented to receive; but all the con- 
tracts of an individual, even his gratuitous acts, if formally 
executed, and no power of revocation reserved, are binding, 
unless they can be avoided because of surprise or mistake, want 
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of freedom, undue influence, the suggestion of a falsehood, or 
the suppression of truth.” 

The demurrer must be sustained, and the bill dismissed with 
costs. 


PeR CURIAM. Bill dismissed. 


SION. H. ROGERS, Adm’r, », JOSEPH B. HINTON, et. ai. 


Where a feme covert, who had a separate estate of realty and personalty, with 
a general power of appointing the same by deed or will, disposed of such 
estate by will to various devisees and legatees, subjecting expressly only a 
portion of it to the payment of her debts: Held, that her creditors had a 
right to resort to the whole estate for their satisfaction, 


Also, that there is no distinction in this respect between the realty and the 
personalty. 


Bit, reheard upon petition by the defendants. The case 
as originally heard, is reported in Phil. Eq., p. 101. 


Moore, and Haywood, for the petitioners. 


1. The case of Leigh v. Snuth, 3 Ire. Eq., 442, which is 
assumed by the Court in its former opinion to be decisive of 
the present case, differs from it in two marked particulars. 
There, the duty out of which the debt arose was incurred by 
the feme covert, dum sola, and so the debt bound her after 
coverture, (1 Ch. Pl. 42, 44, Tidd. 1026;) here the debt (?) was 
contracted after coverture, and so, as a general debt, is void ; 
there, also, the interest subjected was personalty, whilst here 
the interest is the corpus of land. 

2. The general debts of feme coverts are absolutely void, even 
where they have powers of appointment, or separate estates, 
( Felton v. Reid, T Ire. 269;) it is only where the debts assume 
the nature of appointments operating specifically upon the 
separate estate, or the estate subject to the power, that they 
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have any operation. The greatest extent to which Equity has 
gone in this direction, is in correcting and validating defective 
appointments. The creditors here have, one, an open account, 
another a wood ticket, and the third an ordinary note under 
seal, against a feme covert. Neither of these papers pretend 
to refer to the power, or to create a charge, or otherwise to 
act immediately upon the property subject to the power. They 
are, therefore, general debts, and in no sense appointments, 
defective or otherwise, Marshal v. Rutiton, 8 T. R. 547, 2 
Roper H. & W. 117,119; Lloyd v. Lee. 1 Strange 94,1 Ch. 
Pl. 487, 470,479, 2Sug. Pow. 103; Doe v. Weller, 7 T. R, 480; 
Martin v. Mitchell,2 Jac. & W. 413, 1 Sug. Purch. ch. 6, ss., 7 
& 8, 2 Sug. Pow. 125, 127, 1 Sug. Pow. 416, 426, 427, 

3. The English doctrine as to the presumption that feme 
coverts having separate estates intend to bind such estates for 
their contracts, extends only to personalty, and to the profits of 
the lands, Stewart v. Kirkwall, 3 Madd, 387, 2 Rop. H. & W. 
241 (Jacob’s note;) Shattock v. Shatiock, 2 Law Rep. Eq. 182, 2 
Rop. H. & W. 182; Hulme v. Tenant, 1 Br. C. 0. 16. This doc- 
trine of efecunipnen is not carried so far in North Carolina. 
Here a feme may bind her estate with the consent of her trustee, 
and the writing in such case must expressly and specifically indi- 
cate such intention on her part, Prazier v. Brownlow, 3 Ire. 
Eq. 0387; Harris v. Harris, 7, Ire. Eg. 111; Draper v. Knoz, 
5 Ire. Eq. 175; Johnston v. Malcolm, 6 Ire, Eg. 120. As 
regards her power Over her separate estate in land, the rule 
in North Carolina is the same as in England, Newlin v. Pree- 
man, 4 Ire. Eq. 312. 

4, The fact that here the feme is dead, leaving a will by 
which she appointed the real estate over which she had a 
power, to volunteers, does not give any validity to the debis (?) 
~which they did not have in her life time, nor in any way aid 
the claimants, Vaughan v. Vanderstegen, 2 Drew. 165; Shat- 
tock v. Shattock, 2 Law Rep. Eq., 182, 2 Rop. H. & W. 238, 
245, & u.; Bruere v. Pemberton, 18 Ves. 248; Gregory v. 
Lockyear, 6 Madd. 90; Court v. Jeffrey, 1 Sim. & Stu. 105; 
Clinton v. Willis, 1 Sug. Pow. 248, n. 
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5. That the feme here alludes to and makes some provisions 
for her “debts” in the will, can make no difference, for that 
clause referred to property not a part of the separate estate, 
and therefore was not included in the limited probate here 
granted, and therefore, further, is to be taken as not existing, 
even for the purpose of election if any such claim could arise 
here, much more not for the purpose of making out that to 
be a debt which otherwise is none, Adams’ Eq. 92, &., 2 Sto. 
Eq. s. 1096, & n., 2 Sug. Pow. 165, 2 Wins. Ex. 1238; 1 
Jarm. Wills. 889, 2 Rop. Leg 1602, Melchor v. Burger, 1 D. 
& B. Eq. 634. 

6. The cause turns on the point, are the claimants creditors 
of Mrs. Hinton within the legal meaning of that word? Did 
Mrs. Hinton owe them debts, such as could be enforced either 
against her or against her property, either at Law or Equity. 
If not, the bare styling of the claims debts, and the claimants 
creditors, will not make them such. If Mr. Hinton had died 
first and Mrs. Hinton thereupon had expressly promised to 
pay any or all of these claims, such promise could not have 
been enforced by suit. The engagements would not even have 
constituted a consideration for the new promise, #e?ton v. 
Reid, 7 Ire. 269. 


Fowle & Badger, and Batchelor, contra. 


I. The case here is stronger than that of Leigh v. Smith, 3 
Ire. Eq. 442; for, in speaking of the debts of feme coverts in 
this connection, the Courts mean, what would be debis but for 
the coverture. Putting that objection of the petitioner aside, 
we have then a case where the debts were contracted (see 
affidavits of the creditors on file,) with specific reference to 
the fund, whereas in Leigh v. Smith, there was no such refer- 
erence. Nor does it make any difference that the corpus is 
real estate and not personalty. For the same rule applies to 
realty as to personalty, in cases involving a power of appornt- 
ment, as here. Sug. 136; Neeclin v. Freeman, 4. Ire. Eq. 312. 

2. That the special probate omits the clause referring to 
Mrs. Hinton’s debts, if true is not important. The power 
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here might be executed by deed or will, and the Court would, 
if necessary, sustain this, even as a defective deed. The rule 
that clauses not admitted to probate are to be treated as not 
existing, apples only in cases of election, and not to cases 
of defective execution of powers, 1 Jarm. Wills 389, Sug. 135, 
136; Wilkes v. Holmes, 9 Mod. 485. The appointment of an 
executor in this will is decisive; as that is a declaration that 
all engagements shall be paid, Heatley v. Thomas, 15 Ves. 590; 
Newton v. Turville, 2P. Wms. 144; Shattock v. Shattock, 2 
Law Rep. 182; Leigh v. Smith, 3 Ire. Eq. 442. Although if 
Mr. Hinton had died first, any promzse to pay these debts by 
Mrs. Hinton would have been void, yet an exercise of her 
power would have bound the property, Wilkes v. Hulmes, 9 
Mod. 485. 

4. There is no case of a coincidence of power and intention, 
where a defective execution has not been aided: such aid is 
given rather in wills than in deeds, Heatley v. Thomas, 15 
Ves. 590. 


Batre J. This is a proceeding by petition to rehear the 
decree made in the cause at January Term 1867. See the 
case as reported in Phil. Eq. 101. When the cause was first 
heard it was very fully and ably argued by the counsel on 
both sides, was carefully considered by us, and the opinion 
then filed was the result of our deliberate judgment. The 
questions involved in the cause have been again argued with 
more than ordinary zeal and ability by the counsel, have 
received our anxious attention, and yet we are unable to dis- 
cover any error in the decree. 

It is a matter of regret that the limited time allowed to us 
for the preparation of our opinion forbids a full and thorough 
review of the many propositions discussed by the counsel, 
and the authorities referred to in support of them. It is 
however, unnecessary for us to do so for the understanding 
of this particular case, because one of the counsel for the 
defendants, at the close of his learned and elaborate argument, 
admits that the whole cause turns upon one point: “ Are the 
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persons who claim to be creditors of Mrs. Hinton, creditors 
within the legal meaning of that term? Did Mrs. Hinton 
owe to them debits—such debts as could be enforced, either 
against her or against her property, either in a Court of Law 
or in a Court of Equity ?” 

In responding to this enquiry, we assume, what is admitted, 
that the feme covert had a general power to dispose of the 
property, both real and personal, held by her trustee for her 
sole and separate use, either by deed or will, and that she did 
duly execute her power by will. Having the power to dispose 
of the property to whom she pleased, she had the right to 
select as the objects of that disposition those who had done 
services for her, those who had furnished her with what she 
deemed necessaries, or those who had lent her money, if there 
were any such. Itis true that she could not render herself 
personally liable at law for her contracts, but she might, with 
the concurrence of her trustee if she had one, and without it 
if she had none, specifically charge her separate estate with 
contracts and engagements. What principle is there to prevent 
her doing the samé thing by will, when she had the power of 
making a disposition in that manner. ‘The separate property 
was conferred upon her for her support and maintenance, and 
if she obtained credit upon the faith of it, why not allow her 
to apply it in discharge of the obligation, by will, as well as 
by a deed in her life time. Such engagements may not be, 
technically speaking, debts, but substantially they were so for 
the purposes of being recognized as debts, by her will, and as 
such, charged upon the property over which she had the 
general powers of disposition. In the case before us, the 
Jeme covert testatrix in express terms spoke of her debts and 
funeral expenses as obligations for which she wished to pro- 
vide the means of payment, and it would be contrary to the 
fundamental principles of equity not to regard the substance, 
instead of the mere form of things, and to hold that such 
obligations had not a higher claim to satisfaction than mere 
voluntary donations. But it is said by the counsel for the 
defendants that from the terms of the probate, the clause of 
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the will which directs the sale of the negro woman Happy, 
and the application of the proceeds to the payment of her 
debts and faneral expenses, cannot be received, as Happy was 
not a part of her property, and that therefore, as to her the 
will was not proved. If this be so, then Happy’s name alone 
must be struck from the will, for the testatrix undoubtedly 
had the right to speak of her debts, and to provide for their 
payment; and in that view of the case, the debts would be 
charged upon the whole estate. But supposing that the case 
of Whitfield v. Hurst, 3 Ire. Eq. 342, establishes the doctrine 
that the probate of the will of a married woman having a 
separate estate, extends to all the property of which it pro- 
fesses to dispose, and leaves the construction of it to the 
Court of Equity, then, we think the failure of the fund out 
of which the debts were directed to be paid, gives the credit- 
ors a preference over the voluntary appointees under the 
will, and they are to be paid out of the other property subject 
to the power of appointment given by the will, and in execu- 
tion of that power. So far as the defendant Joseph B. Hin- 
ton was concerned, we think that as he claimed the woman 
Happy as his property, he could not refuse to give effect to 
the disposition in favor of the creditors out of his interest in 
the appointed property. 

In opposition to the view which we have here taken, the 
case of Shattock v. Shattock, 2 Law Rep. Eq. 182, has been 
strongly pressed upon us. But in that case the debt sought 
to be paid was not recognized in the will of the testatrix, 
and no direction for its payment was therein contained, 
which makes, as we think, an essential difference between 
that and our case. When a feme covert testatrix con- 
tracts in her life time, what she chooses to consider and call 
a “debt” in her will, we cannot conceive of any good reason 
why a Court of Equity, in the exercise of its high duty to do 
exact justice to parties, should not put it upon the same 
footing with a debt which she had contracted before marriage. 
If there be any difference it would seem to be in favor of the 
contract made during coverture, for that was made with direct 
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reference to the separate estate, and the other was not. If 
this be so, then the case of Leigh v. Smith, 3 Ire. Eq. 442, isa 
direct authority in support of the former decree, and of our 
present opinion. 

Another objection is urged on the ground that the property 
now sought to be charged with the debts, is real estate. ‘That, 
however, can make no difference, as real estate is as much lia- 
ble to pay the debts of a decedent as personal property, with 
the sole exception that the latter must be first exhausted before 
the former is subjected. See Rev. Code, c. 46. 

As we have been unable to discover any error in the former 
decree, the petition to rehear it must be dismissed with costs. 


PER CURIAM. Petition dismissed. 


W. H. GULLY, Adm’r &c., » MARY E. HOLLOWAY and others, 


A testator having given to his wife, besides other property, one half of his 
land, and to a daughter the other half, (with certain slaves, emancipated at 
the time of the testator’s death,) and having provided that his debts should 
be ‘‘ paid out ot the funds raised off the property” given to his wife. Held, 
as the daughter had died in the testator’s life-time, and the personalty had 
been exhausted, that her /apsed land should next be applied to the payment 
of debts. 

In such case, if it becomes necessary to resort to the land devised to the wife 
she is entitled, under Rev. Code, ch, 118, s. 8, to one-third of the whole of 
the realty for life, as if the husband had died intestate, 


Brut for the construction of a will, &c., filed at Spring Term 
1868, of the Court of Equity for WAKE, at which Term, answers 
having been put in, the case was transmitted to this Court. 

The defendants were the widow and the next of kin and 
heirs-at-law of the testator, W. H. Holloway, who died in 
June 1865. 

The will, after giving certain slaves to his wife, contains 
the following clauses: “I also give to my wife half of my tract 
of land, on which I now live, including the dwelling-house and 
other improvements thereto bolonging. JI also give unto my 
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wife all my stock,” &. “I give to my daughter Fannie, half 
of the tract of land on which [ now live, Judy and her increase, 
William and Jacob.” * * * “My will is that my executor 
dispose of enough of my property, such as he may think can be 
spared best, to pay all of my just debts. My will is that my 
wife, M. EH. Holloway, have, hold and possess the residue of 
the property, which I have given her, after my just debts are 
paid, during her life time, and then if any remain, my will is 
that her bodily heirs have, hold and possess it.” 

The bill sets out that the testator’s daughter, Fannie, died 
in his life-time in tender infancy, that the personalty belong- 
ing to the estate, in consequence of the emancipation of 
the slaves was insufficient to pay the debts, and it would be 
necessary to sell some of the land. ‘The prayer was that the 
plaintiff, as Administrator cum testamento annexo, should be 
instructed whether the debts were a charge upon the real as 
well as the personal property given to the wife; whether the 
land lapsing by the daughter’s death should be exhausted 
before that given to the widow is taken, &c. 

The answers admitted the material allegations of the bill. 


Fowle d& Badger for the plaintiff. 
Rogers & Batchelor for the heirs-at-law. 


There is here an express charge of the debts on the share of 
the estate given to the widow. The debts are to be paid out 
“of the fund,” &e. She is to have the “residue” of the pro- 
perty after “my just debts are paid,” &e. Fraser v. Alexan- 
der, 2 Dev. Eq. 348; Powell v. Powell, 6 Ire. Eq. 50; Kirk- 
patrick vy. Rogers, 7 Ire. 44. The word property means real as 
well as personal estate, 2 Jar. Wills (190) 4 Kent 55; Clarke 
v. Hyman, 1 Dev. 382; Horne vy. Hoskins, 2 D. & B., 479; and 
there is nothing here to limit the reasoning. 

In our case the contest is between the heirs and a devisee; 
and the land devised to the widow subject to the payment of 
the debts must be applied before that descended. The devisee 
is generally preferred to the heir, but when land devised is 
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charged with payment of debts, &c., the devisee takes it cum 
onere, Palmer v. Armstrong, 2 Dev. Eq. 268; Aobards v. 
Wortham, Ibid. 178. If the daughter had lived, her land would 
have been exonerated; her dying does not affect the testator’s 
intention to subject the property given to the wife to the pay- 
ment of debts. 

The widow should have dissented from the Will, in order to 
have any part of her land exempt from payment of debts. The 
words of Rev. Code, ch. 118, s. 8, do not embrace our case, 
and a review of the legislation on the subject shows that it 
does not come within their spirit. See Acts of 1784, ch. 204, 
secs. 8, 9; ch. 225; Acts of 1787, ch. 271, and 1771, ch. 351. 


Pearson, C. J. It is not necessary to decide whether the 
charge on the property left to the wife for the payment of 
debts, is confined to the personal property, or embraces the 
land as well, for we are of opinion that, as the legacy to the 
daughter lapsed by her death, and the property given to her 
was undisposed of, it is the primary fund for the payment of 
debts. As between the wife and the daughter, the testator 
charged the property given to the former with the payment of 
his debts, but the death of the daughter changed the whole 
matter, and the case then falls under the general rule, that 
property undisposed of, is first to be applied to the payment of 
debts, for the reason, that although as between specific legatees 
the testator makes a charge on the property given to one, for 
the remuneration of the other, there is nothing to show that 
he intended to make the same preference in favor of his next 
of kin, or heirs at law, upon whom the property devolves, not 
by his act, but by the act of law, and they take cum onere, and 
take subject to the payment of debts in the first instance, and 
have no ground to put that burden upon one who is the special 
object of the testator’s bounty. It will be declared to be the 
opinion of the Court, that the personal estate and the land 
which is not disposed of by the Will, must first be applied. 
Should it be necessary to resort to the land given to the widow, 
she will then be entitled, under the provisions of Rev. Code, 
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ch. 118, s. 8, to the quantity to which she would be entitled 
by right of dower, which shall not be subject to the payment 
of the debts of her husband, during the term of her life. 


PER CURIAM. Decree accordingly. 


W. B. MARCH and others », JOHN W. THOMAS, 


Where a plaintiff or one of several plaintiffs in equity is indebted to the 
defendant, and is insolvent, the claim may be set off without strict regard 
to mutuality. If such debt be payable to the defendant, the set off may 
be effected under @ petition; if not payable to him but only claimed by him, 
then the set off is to be effected under a@ di. 


Where a decree had been obtained for sums due to several plaintiffs by one 
defendant, and at the next term the latter made an affidavit before the 
Court, setting forth certain claims upon some of the plaintiffs payable to 
the affiant, and that the debtors were insolvent, upon which a correspond- 
ing rule was taken and served upon such debtors, Held that this proceeding 
was equivalent to a petition, and that the debtors should be required to 
answer and show cause, 


(Iredell v. Langston, 1 Dev. Eq, 892; Sellers v. Bryan, 2 1b. 358; Benzien ¥. 
Robinett, 2 1b, 67; Bunting v. Ricks, 2 D. & B. Eq. 180; Elhott v. Pool, 6 
Jon, Eq. 42, cited and ap proved. ) 


Rue, upon the equity docket, to show cause why certain 
credits should not be entered upon a decree, dismissed by Culley, 
J.,at Spring Term 1868, of the Court of Equity for Davipson. 

W.B. March, E. D. Hampton, and H. Adams, had filed 
a bill against Thomas, and obtained an injunction, &c. At 
Spring Term 1866, the whole matter involved, by order of Court 
and agreement of the parties was referred. At Spring Term 
1867, a report was returned awarding, amongst other things, 
that Thomas should pay to Adams $338,380, and to Hampton 
and March $1,409.25. This report was confirmed, and a 
decree entered accordingly. At Fall Term 1867, the follow- 
ing affidavit was filed: John W. Thomas maketh oath that 
Henderson Adams is justly indebted to him in the sum of $650, 
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principal and interest, due by bond bearing date Nov. 10th, 
1853, for money loaned; that the said Adams is generally 
understood and believed to be insolvent and unable to pay his 
debts, and that Felix Clodfelter and George Kinney, the 
sureties to said note, are also believed to be insolvent. He 
further makes oath that HE. D. Hampton is justly indebted to 
him in the sum of $722.50, due by bond bearing date May 7th, 
1860, for loaned money, besides other sums to the amount of 
about $300, that the said Hampton is considered to be greatly 
involved in debt, and it is very doubtful whether he will be 
able to pay his debts, and affiant verily believes that if he 
cannot get said debts applied as a credit on the award in ¢/as 
case, that he will never be able to collect the same,” &c. There- 
upon a rule was made and served upon Adams and Hampton, 
requiring them to appear at the next term and show cause 
why the debts mentioned above should not be applied as a 
credit on the amounts respectively decreed to them. 

At Spring Term 1868, the rule, upon motion of the plain- 
tiffs, was discharged, and the defendant appealed. 


No counsel for the appellant. 


Merrimon, contra. 


Battie, J. The doctrine of equitable set off has several 
times been the subject of discussion in this Court, and the 
principles upon which it is allowed are now very well estab- 
lished. Dredell v. Langston, 1 Dev. Eq. 392; Sellers v. Bryan, 
2 Dev. Hq. 858, and Elliot v. Pool, 6 Jones Hq. 42. In ordt 
nary cases mutual debts only can be set off in equity as well 
as at law. Sellers v. Bryan, uli supra, Bunting v. Ricks, 
2D. & B. Eq. 1380. When the plaintiff or one of the 
plaintiffs, is insolvent, a bond or note due from him to 
the defendants may be set off in equity without a strict regard 
to mutuality. Benzien v. Robinett, 2 Dev. Eq. 67. If the 
bond or note is payable to the defendant, the plaintiff, obligor 
or maker being insolvent, it may be set off upon petition; but 
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if claimed by the defendant but not payable to him, then it 
‘can only be done by bill, Lbid. 

In the present case the bonds which are sought to be set off 
against the sums decreed to be paid by the defendant to the 
several plaintiffs respectively, are payable to the defendant him- 
‘self, and it seems that he might have had the benefit of them 
as set-offs, had he proceeded by petition. The remaining 
‘question is, whether the rule to show cause founded upon the 
defendant’s affidavit may not be treated and acted upon as a 
‘petition filed in the cause. We see no good reason why it 
‘may not, It was served upon the plaintiffs, and they had the 
‘same opportunity to answer itasif it had been a regular 
petition. It ought, therefore, to have been treated as a peti- 
tion in the cause, to which the plaintiffs, Adams and Hampton, 
ought to have been required to respond in the usual manner; 
‘and it was erroneous in the Court to order its dismission upon 
the motion of the plaintiffs’ counsel. This must be certified 
to the Court below as the law directs. 


Per Curiam. Order accordingly. 


CASES 


ARGUED AND DETERMINED IN THE 


Supreme Court of Porth Carolina. 


AT RALEIGH. 


JANUARY TERM, 1869. 


VY. TEAGUE ». HIRAM JAMES. 


Actions pending at the time of the ratification of the Code, are to be proceeded 
with and tried under such laws and rules then existing as may be be appli- 
cable: therefore, in such actions a “ counter-claim ” is not admissible, 


Dest, tried before Mitchell, J., at Fall Term 1868 of the 
Superior Court of ALEXANDER. 

The action had been commenced by warrant before a Jus- 
tice of the Peace issued September 5th 1867, upon a bond 
dated March 8th 1867, and from a judgment against him the 
defendant appealed to the Superior Court. The defendant. 
pleaded General Issue, No consideration, and Failure of consid- 
eration; and offered to prove that the bond was given for a 
horse sold to defendant by the plaintiff—which, some while 
before, the plaintiff had conveyed to a trustee for the payment: 
of certain debts, and that after the horse had remained with 
the defendant for several months, the trustee took him and 
sold him under the trust. 

His Honor being of opinion that such proof would not 
affect the plaintiff’s rights to recover, there was a verdict and 
judgment; from which the defendant appealed. 
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W. P. Caldwell, for the appellant. 


Furches, contra, cited McEntyre v. McEntyre, 12 Ir, 299; 
Washburn v. Picot, 3 Dev. 390; and also, Const. of North 
Carolina, Judiciary, Sec. 25; Codeof Civil Procedure, §§ 296. 
and 402. 


Pearson. C. J. It was properly conceded on the argument, 
that if this case is to be governed by the old rules of “ prae- 
tice and procedure” there is no error in the ruling of his 
Honor in the Court below. 

But it was insisted that the new rules. of “ practice and pro- 
cedure,” are applicable to the case. And if so, the defen- 
dant should be allowed to prove his counter-claim as a defence 
to the action. We are of opinion that the new rules are not 
applicable, and that his Honor was right in proceeding accord- 
ing to the old rules. 

The action was commenced prior to the ratification of the 
‘‘ Code of Civil Procedure” and it is founded ona contract 
not embraced by the Stay Ordinance, and if the question was 
left to depend upon the construction of sub-division 4, § 8, 
there might have been some doubt, as that sub-division is 
obscurely worded, and the meaning of the words “as near as 
may be” is by no means clear. But all difficulty is removed 
by §§ 400 and 402. Sec. 400 provides that all suits pend- 
ing in any of the Courts at the ratification of this Act, shall be 
entered on a separate docket by the Clerks of the Superior 
Courts. Sec. 402 provides that “said suits shall be proceeded 
in and tried under the existing laws and rules applicable 
thereto” up to final judgment. This covers the case, and 
leaves no room for doubt or for construction. 

So the defendant must be content with the remedy by a 
new action to set up his counter-claim, in which by proper 
averments, he may entitle himself to the provisional remedy 
of injunction. 

There is no error. 


Per CURIAM. Judgment affirmed. 
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Doe ex dem, WILEY GAITHER v. ANDREW P. GIBSON. 


Suits pending at the time of the adoption of the Code are to be proceeded in. 
and tried under the then existing Jaws and rules applicable thereto; there- 
fore, in an ejectment which was then pending the defendant has no right to: 
have relief because of a ‘“‘ counter claim” under a bond for title from the 
plaintiff. 

(Teague v. James ante 91 cited and approved.) 


EsECTMENT, tried before Mitchell, J., at Fall term 1868 of 
the Superior Court of CALDWELL. 

This is the case in whicha new trial was granted at January 
term 1868 of this Court. (Phil. p. 5380) 

The only matter necessary to be stated here is, that at the 
commencement of the trial the defendant stated that he had 
an equitable defence, and offered to introduce it; viz: such an 
agreement signed by the plaintiff, for conveying the land in 
question, as would entitle him to a decree for specific perform- 
ance; and thereupon he offered to adopt such practice as the: 
Code demanded in such cases. 

His Honor thought the defence inadmissible. There was a 
Verdict, and Judgment for the plaintiff; and the defendant. 


appealed. 


Malone, for the appellant. 
Folk, contra. 


Pearson, C. J. Mr. Malone rested his case mainly 
on the ground, that his Honor erred in not permitting 
the defendant (upon his offer before the trial) to rely on the 
counter claim arising out of the contract of sale, and to 
allow the pleadings to be so amended, as to let in that defence. 
He took two grounds, Ist the equity arising from the contract 
of sale, is a counter-daim, within the meaning of the “ Code of 
Civil Procedure,” § 100, subd. 2; 2nd, this being an action 
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of ejectment, comes under § 7, sub. 1, which provides 
that the enactments of the Code shall be applicable to civil 
actions pending at the time of the approval of the Con- 
stitution and not founded on contract, “as far as may be, . 
according to the stage of the progress of the action and having 
regard to its subject and not to its form.” His argument was, 
here is a counter claim within the meaning of the Code—if 
it is established the defendant will not be put out of possession, 
and the whole controversy will be settled in one action; and 
in an action of this kind, the Court is directed to go accord- 
ing to the “ Code of Civil Procedure” “as far as may be.” 

The argument was very plausible, and at first we were 
inclined to adopt the conclusion. 

The Code contemplates that the whole controversy is to be 
settled in one action. In this instance the counter claim might 
have been fitted in very well, but there are other sections of 
the Code which explain § 8, sub-division 1, and show clearly 
that the Judge had no power to allow the pleadings to be 
amended so as to let in an answer, setting up the counter 
claim. Sec. 400 directs the clerks of the Superior Courts to 
enter on a special docket all suits pending at the ratification of 
the Code. Sec. 402, provides that said suits shall be proceeded 
in and tried “under the existing laws and rules applicable 
thereto.” This settles the question, and shows that the defen- 
dant is left to an action, in order to set up his claim to a spe- 
cific performance, and must apply for special relief by the 
remedy of injunction, pending his new action,—see Zeague vs. 
James ante 91. 


PER CURIAM. Judgment affirmed. 
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8. P. SMITH v. J. D. McILWAINE. 


‘The word ‘‘actions,” in the first line of paragraphs 3 and 4, in § 8, 
of the Code of Civil Procedure, is in the objective case, and is gov- 
erned by the preposition “to,” in the first line of the section; there- 
fore the words “ but such actions” must be supplied in each paragraph 
immediately preceding the verb ‘‘ shall be governed,” in the fifth line of 
the former, and the fourth line of the latter paragraph. 


Actions commenced after the adoption of the Code upon contracts not 
embraced in the Stay Law Ordinance, must be brought before the 
Clerk. 


(Teague v. James, ante 91, and Gaither v. Gibson, ante, 98 cited and approved.) 


ATTACHMENT, dismissed upon motion before Logan, J., at 
Fall term 1868, of the Superior Court of MECKLENBURG. 

The proceeding was by summons (and warrant of attach- 
ment) returnable to Fall term 1868 of the Superior Court, 
upon a bond dated October 11th, 1865. The plaintiff having 
filed his complaint, the defendant answered and demurred. 
No part of the proceedings are material to be stated except- 
ing the demurrer, which alleged that as the cause of action 
was a contract made on the 11th of October, 1865, the Code 
of Civil Procedure did not apply. 

His Honor having thereupon ordered the attachment to be 
discharged, the plaintiff appealed. 


Dowd, for the appellant. 
Wilson, contra. 


Pearson, C. J. This case involves a consideration of sub- 
divisions 3 and 4 of §.8, of the Code of Civil Procedure. 
These two sub-divisions are not intelligible without supply- 
ing the words “but such actions” before the verb “shall be 
governed,” where it first occurs in the sub-division. For the 
preposition “to,” in the preliminary clause—‘“ The followi g 
— enactments are applicable to,” governs the word “ actions” 
in sub-divisions 3 and 4. So “actions” is in the objective 
ase, and <cannot be the nominative to the verb “shall be 
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governed.” Supply the words “such actions” as a nomina- 
tive. This corrects the grammatical error, and makes sense. 

Our task is to construe sub-division 4. It embraces two 
classes: 1st, “ Actions commenced prior to the adoption of the 
Code on contracts not embraced by the stay law ordinance:” 
this class is disposed of in Teague v. James, and Gaither v Gib- 
son, ante 91 and 93; 2nd, Actions commenced on such contracts 
after the adoption of the Code. Our case falls under the 
second class. The construction depends upon the effect to be 
given to the words “as near as may be.” We think the mean- 
ing is, as near as may be consistent with the changes made by 
the Constitution and Code of Civil Procedure. In other 
words, all actions commenced after the adoption of the Code 
are to conform to its provisions, unless there be some reason 
for departing from the rules therein prescribed, as in case of 
actions subject to the Stay Law Ordinance. 

This construction cannot be materially varied by the fact 
that according to sub-division 1, the Code is to prevail “as 
far as may be,” and by sub-divisions 3 and 4, the practice and. 
procedure, under the existing law is to govern “as near as 
may be.” This shading is too slight for any practical purpose. 
The meaning is, that in regard to actions commenced after the 
adoption of the Code, on contracts not embraced by the Stay 
Law Ordinance, the procedure is to be as before, except where 
the Code has made such changes as to make the old Code of 
Procedure inapplicable. So the construction is clear. 

But the application is difficult. As to the first class there 
is but little difficulty in making the application of the Code as 
thus construed, and the old mode of procedure covers much 
ground. 

But as to the second class the old mode of procedure can 
cover but little if any ground; indeed this class ought to have 
been set out by itself in a sub-division 5, corresponding with 
sub-division 2, and it is obvious that the attempt to compress 
both classes into one sentence has produced confusion; brevity 
was consulted at the expense of perspicuity. 

The defendant says this debt was contracted prior to the 
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adoption of the Code, and the procedure ought to have been 
by process of original attachment, in which case the affida- 
vit must state that the ordinary process of law could not be 
served. 

The plaintiff replies that the Code requires the procedure to 
be by summons, and that the warrant of attachment issues upon 
an affidavit that the defendant is a non-resident, without 
requiring the statement “That the ordinary process of law 
cannot be served,” and this mode of procedure supersedes the 
old mode of original attachment. To this the defendant 
rejoins-—“ suppose it to be so, the Code provides, § 73, that 
Civil actions shall be commenced by summons, returnable 
within a certain number of days before the Clerk of the Supe- 
rior Court, before whom the pleadings are to be made up; but 
your summons is returnable before the Judge at the next term 
of the Superior Court. There is no provision made by the 
Code for this procedure, and the pleadings cannot be made 
up before the Judge in term time, for § 94 requires the 
demurrer or answer to be filed in the office of the Clerk of 
the Superior Court. ‘Sothe old mode of procedure cannot be 
acted on, as the Code makes no provision for carrying it out, 
and the words ‘as far as may be’ can have no effect on the 
ease.” This objection is fatal. 

Our construction is made the more satisfactory, by a view 
which his Honor, Judge Tourgee, presents in The faleigh 
National Bank v. Johnson, and Swepson v. Harvey, at this term. 

His Honor adopts our construction that the summons must 
be returnable before the Clerk, on the ground that no pro- 
vision is made by the Code for making up the pleadings except 
before the Clerk, and supports his construction by the position 
that § 405 of the Code, makes one specific and clearly 
defined exception to the rule laid down in § 738, to wit: 
in actions embraced by the Ordinance of March 14th 1868, 
in which case the summons “shall be made returnable to the 
term of the Superior Court therein designated,” and that no 
other exception is made in the Code of Civil Procedure. to 
the rule laid down in § 73. 

T 
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It was suggested that the purpose was to make a kind of 
stay law in respect to debts contracted before the ratification 
of the Code, by giving to debtors the same delay as under 
the old mode; but the difficulty is that the Code fails to provide 
a mode in which that can be done; that is it does not authorize 
the summons in such cases to be returned before the Judge in 
term time, instead of to the Clerk within a certain number of 
days, and makes no provision whereby the pleading can be 
made up before the Judge in term time. 

The action as well as the attachment should have been dis- 
missed, as having been commenced irregularly. 

The position that this objection is in the nature of a plea in 
abatement, and should have been taken before the Clerk, can- 
not avail, for it was the fault of the plaintiff to take the case 
away from the Clerk by having the summons returnable before 
the Judge in term time. 


PER CURIAM. Judgment affirmed. 


THE STATE v. WILLIAM UNDERWOOD. 


The Act (Rev. Code c. 107, s. 71) which renders persons of color incompe- 
tent as witnesses in certain cases, is repugnant to the Constitut.on, and 
was repealed thereby. 


MISDEMEANOR, in mismarking a sheep, tried before Buston, 
J., at Fall Term 1868 of the Superior Court of Unton. 

Upon the trial his Honor allowed one Barnett, a person of 
color, to be introduced as a witness for the State. The defen- 
dant excepted. 3 

Verdict, guilty; Rule for a new trial, rule discharged ; 
Judgment, and Appeal. 


Pearsoy, C. J. Weare of the opinion that the Act, Rev. 
Code, ch. 107, sec. 71, which makes persons of color incapa- 
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ble of being witnesses, except against each other, is repealed 
by the Constitution. 

According to that instrument, persons of color are entitled to 
vote and to hold office. The greater includes the less--and the 
effect is to take away the mark of degradation imposed by the 
statute under consideration. We see every day persons of 
olor holding seats in the Senate and in the House of Representa- 
tives, and filling places in the Executive departments of the 
State; so it would be incongruous and absolutely absurd, to 
rule that a free person of color is incompetent as a witness 
against a white man charged with the offence of mismarking one 
of his neighbor’s sheep. 

The statute must be taken to be repugnant to the spirit, if 
not the letter of the Constitution. 

We see no occasion to elaborate the question, and indeed 
there is but little room for discussion. The new order of things 
brought about by emancipation, the XIII Article of the amend- 
ments of the Constitution of the United States, the Civil Rights 
bill, the military rule to which the State was subject while the 
government was provisional, and the approval by Congress of 
the present State Constitution, tend to support our conclusion, 
and to show, in fact, that it 1s unavoidable, in order to make 
the parts of our system harmonize, and work together as a 
consistent whole. There is no error. This will be certi- 
fied, &e. 


PER CURIAM. Judgment affirmed. 


NotH.—The same decision was made at this term in the case of State Vv, 
Bell and Waggoner, ov an indictment for Fornication and Adultery. 
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JOHN CRAWFORD »o, NEWTON D. WOODY and others, 


Where a debtor transferred by deed to his creditor, his interest in a cer- 
tain receipt given by a Constable for notes in the hands of the latter for 
collection, specifying the receipt as then in suit, and authorizing the 
creditor to receive the proceeds; and at the same time the creditor gave 
to the debtor a receipt stating that the amount to be received from the 
Constable should be credited on the note due by the debtor to him, helé 
that by such agreement, the exclusive right to control the pending suit 
and to receive its proceeds, was vested in the creditor, and that the debtor 
was entitled to a credit upon his note for any amount pad into the Clerk's 
office, or otherwise, under a judgment thereon; also, that so far from its 
being the duty of the debtor to receive such amount and tender it to the 
creditor, he was not authorized to receive it. 


(Ellis v, Amason,2 Dev, Eq., 278; Hoke v. Carter, 12 lve, 324, cited and 
approved. ) 


Dest, tried at Spring Term 1868 of the Superior Court of 
ALAMANCE, before Cilley, J. 

This action was brought by the plaintiff, as endorsce, against 
the defendant, Newton D. Woody, the obligor, and the other 
defendants, Berry Davidson, Caleb Dixon, Solomon Dixon, 
and Paris 5. Benbow, the obligees and endorsers, of a bond 

for the payment of $2,045.02, bearing date Dec. 1st, 1855, and 
due one day after date. 

The pleas were, Payment and set off, Accord and satisfaction. 

It was in evidence that while the bond belonged the the 
endorsers, who were then partners under the name and style 
of S. Dixon, Davidson & Co., the defendant Woody executed 
to them the following transfer: 

“Know all men by these presents that I, N. D. Woody, for 
value received, have assigned, transferred and set over, and 
by these presents do assign, transfer and set over to Solomon 
Dixon, Berry Davidson, Caleb Dixon and P. 3. Benbow, 
trading and doing business under the name and style of &. 
Dixon, Davidson & Co., all my interest, right, title and claim 
to the debts due me which are contained in a Constable’s 
receipt given tome by J. 8. Ritter, of the county of Moore, 
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upon which a suit has been brought against the said Ritter 

and his sureties, which is now pending in the Superior Court 

of Law of Guilford county. A portion of the claims embraced 

in said receipt have been paid to me, and it is the intent 
of the parties to this instrument that the balance of the debts 

not collected and paid over by the said Ritter, are assigned 

and pass under this instrument. And I, the said N. D. 

Woody, do by these presents constitute the said 8. Dixon, 

Davidson & Co., my true and lawful Attorneys, for me, and in 

my name to receive from the said J. S. Ritter, the Clerk, 

Sheriff, or whoever may have them in hand, the aforesaid moneys 

due on the above receipt, and full acquittance and discharge for 

me to give for the same, as I myself might or could do, and the 
money, when so received, to apply to their own exclusive use 

and benefit. In testimony whereof, I have hereunto set my 

hand and seal, this ninth day of February, 1861. 

(Signed,) NEWTON D. WOODY, seal.” 

And the said firm passed thereupon to Woody, the following 
receipt: 

“ Received of N. D. Woody, a transfer of accounts embodied 
in a Constable’s receipt, made by J. 8. Ritter, of the county of 
Moore, which receipt is now in suit in the Superior Court of 
Guilford. The amount received on said receipt is to be cred- 
ited on a note in my hands due to the Snow Camp Ma. Co., 
with Thomas Dixon as surety, and made Ist 12 m. 1856, for 
$2,045.02. The Ritter receipt he says he thinks is worth 
about ($900.00) nine hundred dollars. This 10th 12m. 1861. 

(Signed) P, 8. BENBOW, Agt. 
Snow Camp Ma. Co.” 

The defendant then offered to show that the suit on the 
Ritter receipt had been prosecuted to a judgment, that the 
judgment had been discharged; and the money paid into the 
Clerk’s office, and when it was paid in; but his Honor intimae 
ted that it was unnecessary to proceed further in the case 
anless some evidence of a tender of the money could be 
adduced, 

The defendant, Woody asked his Honor to instruct the 
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jury that upon the evidence, he was entitled to a credit for the 
amount of the Ritter judgment as a payment on his bond. 
This his Honor declined to do, and he instructed the jury that 
the defendant was not entitled to a credit for the Ritter claim; 
that to have so entitled himself he should have proved an 
actual tender of the money to Benbow. The defendants 
excepted to the ruling of his Honor. Verdict for the plain- 
tiff. Judgment, and Appeal by defendant. 


Scott & Scott, for the appellants. 
No counsel, contra. 


Pearson, C. J. The plaintiff having taken the assignment. 
of the bond after it was due, took subject to the defences 
which could be made against the assignors. 

The legal effect of the deed, executed by Woody, February 
1861, was to transfer to Dixon, Davidson and Co., all of the 
debts set out in Ritter’s receipt, except such as had been col- 
lected and accounted for, and to vest in them the equitable 
interest, with power to receive and collect for their own use, 
and to take the management and control of the suit then 
pending on the bond of Ritter, and of all the subsequent pro- 
ceedings. This was not a naked power, but one coupled with 
an interest, and if Woody had attempted after that to arrange: 
the matter with Ritter and his sureties, Equity would have 
protected the right of the assignees, by injunction, against 
pleading a release or dismissing the action, Willis v. Amason, 
2 Dev. Eq. 273. 

The deed executed by Benbow, was the consideration of the 
deed executed by Woody, and its legal effect was to entitle 
‘Woody to a credit for the amount paid into the office or col- 
lected by the Sheriff, and to make it a payment on the bond of 
“Woody, the instant it was received by the Clerk or Sheriff 
in discharge of the judgment which had been rendered 
against Ritter and his sureties. It was then the money of 
Dixon, Davidson & Co., and neither the Clerk nor Sheriff had 
aright to pay it to Woody. In fact the only reason for not: 
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giving Woody credit for it at the date of the deed, was 
because the amount could not then be fixed, but the instant it 
became fixed by collection under the judgment, the law applied 
it as a payment according to the intent of the parties. Hoke v. 
Carter, 12 Ire. 324. In that case Fleming sold a note to Hoke 
without indorsement. Suit was brought in the name of Flem- 
ing. The Sheriff collected the money and paid it over to 
Fleming. It was held that Hoke could maintain an action 
against the Sheriff for “money had and received,” on the 
ground that it became Hoke’s money by operation of law, as 
soon as the Sheriff collected it. 

So in our case, so far from its being the duty of Woody to 
take the money out of the Clerk’s office and make a tender to 
the assignees, Dixon, Davidson & Co., he had no right to inter- 
fere with the money. It was not his, but had been appropri- 
ated by law, as a payment on the bond, according to the legal 
effect of the deed of Benbow, the agent of the assignees. It 
follows that his Honor erred in holding that a tender of the 
money by Woody to Benbow, was necessary to make it amount 
to a payment; and that the evidence offered of the judgment 
against Ritter, and that it had been paid off and discharged, 
was entirely sufficient. 


Per CURIAM. Ventre de novo. 


GEORGE L, GIBSON +, WM. A. SMITH and ROBERT W. FOARD., 


Where a vendor of land filed a bill for a specific performance of the con- 
tract, alleging that the vendee had contracted to pay specie, but had pre- 
vailed upon the sheriff. (who had in his hands an execution for the money 
with instructions to accept specie only,) by;menaces of an appeal to the 
Military, to receive currency; Held, that the contract to pay specie having 
been merged in the judgment, the latter was satisfied by the action of the 
sheriff, and therefore that the vendee had already complied with his con- 
tract. 

(As to the rights of the plaintiff against the sheriff, Quaere.). 

(Orawford v. Woody ante 100) Hoke v. Carter 12 Ire, 224, cited and approved.) 

(Practice under the Code in preparing cases for the Supreme Court, 
pointed out by Pearson, C. J.) 
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Bru for specific performance, heard before Logan, J. at Fall 
term 1868 of the Superior Court of CABARRUS. 

The bill alleged that the plaintiff on the 11th of August 
1865 contracted by bond to sell the defendant Smith a certain 
tract of land at the price of $15,000 in specie; that Smith gave 
three notes for the price with the defendant Foard as surety, 
and had paid two of them; that suit was brought and judgment 
recovered upon the third (being for $7,000); that an execution 
issued thereon to the Sheriff of Cabarrus County who was 
instructed by the plaintiff to accept nothing else but specie, 
(Federal currency being then at a discount of forty per cent.); 
that the Sheriff being menaced by the defendant with the pen- 
alty for violating Gen. Canby’s Order on the subject of 
demanding specie, received the currency which was tendered; 
but the plaintiff has never acquiesced in such action or received 
the currency from the Sheriff, so that the contract by Smith 
has not been performed. The prayer was for a specific per- 
formance by the defendant, and in default thereof, that the 
land be sold and the proceeds thereof applied &c., and for 
further relief. 

The defendants demurred generally, “ whereupon the cause 
was set down for hearing upon the bill of complaint and 
demurrer, and sent to the Supreme Court by the consent of the 
parties.” 


Wilson, for the plaintiff. 
Boyden d& Bailey, contra. 


Pearson, C. J. This action for the specific performance of 
a contract was commenced after the adoption of ‘“ the Code of 
Civil Procedure,” and was founded upon a contract, not sub- 
ject to the Stay ordinance; but the irregularity, if it be one, in 
making the summary return to the Superior Court, and not to 
the Clerk of the Court, is waived. So also the error of setting 
down the case for hearing on complaint and demurrer, and 
sending it to this Court by consent, instead of having a judg- 
ment in the Superior Court, and bringing the case up by appeal, 
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is not insisted upon; and by consent, the proper entries and 
amendments are considered as made in the transcript—and we 
will treat the case as properly constituted in this Court. We 
commend this liberality among the profession, until the provis- 
‘ions of the Code are settled by construction. We must, how- 
ever, remind the Judges of the Superior Courts, that when an 
answer is filed, it is their duty to have the facts found, as dis- 
tinguished from the evidence plainly set out, and also to set out 
the conclusions of law. When a demurrer is filed, it is the 
duty of the Judge to decide the questions of law, and when the 
entry is, judgment “ pro confesso,” these words will be treated 
as an idle expression, and be stricken from the record. 

The plaintiff cannot maintain the action, because, by hisown 
showing, the vendees have performed their part of the con- 
tract, by payment in full of the price agreed on. The plaintiff 
admits payment in full of the first two notes; and the legal 
effect of the judgment taken on the third note, was to merge 
‘it. In other words, the note as an evidence of debt, was extin- 
guished by the higher evidence of the record, in the same way 
that an open account is extinguished by taking a bond as evi- 
dence of the debt. The less is always merged in the higher 
security, for both evidences of the debt cannot have force at 
the same time, and by taking the one, the other is gone. This 
is familiar learning. A distinction is taken between a bond, 
and a bill of exchange, or a negotiable promissory note, 
Spear v. Atkinson, 1 Ire. 262; but there is no exception to the 
rule that a judgment merges the debt upon which it is ren- 
dered. 

The last note, then, was extinguished by the judgment; and 
when the execution issued and the sheriff accepted greenbacks 
in satisfaction thereof, the legal effect was to satisfy and dis- 
charge the judgment; for, as soon as the sheriff accepted the 
notes in payment, he held them for the plaintiff, and the debt, 
in any shape was gone. Crawford v. Woody, ante 100 
Hoke v. Carter, 12 Ire. 224. 

But the plaintiff says he gave that the sheriff positive direc- 
‘tions not to receive anything but specie in satisfaction of the exe- 
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cution. It was the plaintifi’s misfortune to have an agent who 
violated his instructions, and it may be the sheriff has made 
himself liable to an action, but there is no principle upon 
which that can prevent the act of the sheriff from having the 
legal effect of satisfying the execution; and as a necessary con- 
sequence, the judgment is likewise satisfied. 

We were favored with an elaborate argument on the Con- 
stitutionality of the legal tender Act of Congress, but the 
point is not presented by the case, tor the plain reason that 
the plaintiff, upon his own showing, has no debt against the 
defendants. Had he brought Covenant for damages by reason. 
of the defendants refusing to pay the amount in specie, and 
insisted that the rule of damages was the amount of the specie, 
plus the discount in green-backs, the point would have been 
presented, but he has cut himself off from taking this position, 
by bringing Debt, and taking judgment for the amount, and 
thereby merging “his specie note.” ‘There is no error. 


Per CURIAM. Judgment affirmed. 


GEORGE W. SWEPSON ». JOHN C. HARVEY and C. L. HARVEY. 


Actions upon contracts entered into before the ratification of the Code 
must be returned before the Clerk. 


Motion to dismiss an action upon a bond, made before 
Tourgee, J., at Fall term 1868, of the Superior Court of 
ALAMANCE. 

The bond was executed January 20th, 1866, and the sum- 
mons was returnable to the term of the Court. 

His Honor allowed the motion, and the defendants appealed. 


Phillips & Merrimon, for the appellant. 
John W. Graham, contra. 


[The opinion in Smith v. McIlwaine, ante 95, covers this case and that of 
The Raleigh National Bank v. Johnson; the facts in which were the same as in 
this case. ] 
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PETERSON DUNN v. E. J. NICHOLS and J. JONES. 


The fact that the older writs of Ven. Ex. are affected by the Stay Law, in 
a case where the property levied on was sold by writs not so affected— 
does not change the rule that the proceeds of sales by a Sheriff are to be 
applied to the oldest execution in his hands. 


The Fi. Fa. clause attached to a writ of Ven. Ex. has not the force of an 
alias Fi, Fa., but is dependent upon the result of the sale under the Ven. 
Ex.; when, if such sale be insufficient for the purposes of the execution, 
it for the first time becomes operative. 


Where personal property was sold undera junior execution before it was 
known what would be the result of a sale under a Ven. Ex. of older date,. 
Held that its proceeds were appropriated to such execution. 


(Allemong y, Allison, 1 Hawks 825, cited and approved.) 


ReturN by a Sherif asking advice as to the application of 
money, made to Watts, J. at Fall Term 1868 of the Superior 
Court of WAKE. 

The return set forth that at Fall Term 1867 of that Court 
the defendants had severally obtained judgments against one 
Page, and executions were issued upon them returnable to 
Spring Term 1868, and were levied upon iand. From the last 
term a writ of Ven. Ex. was issued with the usual Fi. Fa. 
clause, returnable to Fall Term 1868. 

At February Term 1868 of the County Court of Wake the 
plaintiff obtained judgment against Page, and an execution 
was issued thereupon returnable to May Term. This execu- 
tion was levied on certain personal property, and also upon 
the land metioned above, and was returned. At May Term 
a Ven. Ex. was issued for both the personal and real estate. 

All of the above orders of sale were delivered by the former 
Sheriff to the present Sheriff, who qualified in July 1868, and 
the former Sheriff also authorized his successor to sell the 
personal estate that had been levied upon as above. There- 
upon the present Sheriff sold the personal property under the 
Ven. Ex. from the County Court, in September 1868, pro- 
cliaming that he would apply the proceeds as the law might 
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direct. On Monday of October Court he also sold the land, 
making the same proclamation as above, as to its proceeds. 

The debts of the defendants were within the operation of the 
Act and Ordinance known as the Stay Laws, and the Sheriff 
states that he would not have made sale under the writs in 
these cases. The plaintifi’s debt was a new one, unaffected by 
these laws, and the Sheriff had a right to sell and did sell the 
property of Page under the Ven. Ex. in that case. 

The Sheriff brings the money, which is not enough to satisfy 
all of the debts, into Court, and asks the instruction of the 
Court as to its application to the several writs in his hands. 

Upon argument by counsel for the plaintiff and the defen- 
dants respectively, the Court ordered the proceeds of the real 
estate to be applied to the writs in favor of the defendants, 

pro rata; and the proceeds of the sale of the personalty 
to be applied to the writ in favor of the plaintiff. 

From this order both parties appealed. 


Rogers & Batchelor, for the plaintiff. 


The Sheriff actually sold under the writ from the County 
Court, and this was an application. Yarbro v. State Bank, 
2 Dev. 23; Washington v. Saunders 1b. 343 ; Hill v. Child, 8 
Dev. 265. The Stay Law preserves the en of the older exe- 
cutions, but does not prevent sales under junior executions. 
That lien is administered against the purchaser and not against 
the proceeds of the sale. icks v. Blownt, 4 Dev. 128; Alex- 
ander v. Springs, 5 Ire. 475. 

As regards the personalty,—it was sold by the former Sheriff, 
through the present as his agent. There was no process in 
the hands of the present Sheriff at the time of its sale, which 
warrants the defendants in claiming the proceeds of the per- 
sonalty. Saunders v. Rogers, 3 Dev. 38; Barden v. McKenzie, 
4 Hawks 279; Allemong v. Allison 1 Hawks 325; Cannady v. 
Nuttall, 2 Ire. Eq. 265; Badham v. Cox, 12 Ire. 456. 


Phillips & Battle, contra. 
The policy of the Stay Law was to favor the debtor, and 
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not the junior creditor. In a case like the present, where the 
existence of new debts prevents the debtor from keeping his 
property, and he actually loses its possession, the Stay Law 
has no operation. What was meant as ashield for the debtor 
cannot be turned into a sword for a junior ereditor. The 
policy of the law is that purchasers at Sheriffs’ sales shall get 
good titles, therefore the lien provided by the Stay Law is. 
to be administered against the proceeds. 

The reason of the thing in Allemong v. Allison and the cases. 
which follow it, is that so long as it is not known whether the 
Ven. Ex. will produce enough to satisfy the execution, the 
Fi. Fa. clause is to have no operation. But if before money 
be applied to junior executions (as here) it be found (as here) 
that the Ven. Ex. under a senior execution will not satisfy 
that execution, the Fi. Fa. clause loses its dormant character. 
That is according to the analogies of the English law as 
stated in Allemong v. Allison, and is not opposed to any North 
Carolina case. 


Dick, J. The defendants, by the levy of their executions. 
upon the real estate of the dehtor Page, acquired a hen, which 
was continued by the subsequent writs of ven. ex., to the day of 
sale. The fact that the Sheriff was prevented from making sale 
under these writs, by the Stay Law, does not affect the lien 
of the defendants. Although he made sale under the junior 
ven. ex, of the plaintiff, it is expressly stated in the return of 
the Sheriff, that he made no appropriation of the proceeds of 
sale, but referred that question to the Court. It is well set- 
tled that where the conduct of the parties is bona fide, the exe- 
cution of the oldest ¢este is entitled to priority. The defend- 
ants have done their duty faithfully and diligently, and they 
lost none of their legal rights by the failure of the Sheriff to 
sell under their process. 

The special fi. fa. clause, in the writs of ven. ex., of the defen” 
dants does not give them priority as to the personal property, 
which was not levied upon by their executions. This special 7. 
ja. has not the force and effect of analias fi. fa.—but is depend- 
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ent upon the result of the sale under the ven. ex., to which it 
is annexed. If such sale is insufficient to satisfy the debt, 
then for the first time the special jt. fa. becomes operative— 
Allemong v. Allison, 1 Hawks 325. 

The plaintifi’s execution was levied upon the personal pro- 
perty, and the sale was made before the land was sold and 
before the special 7. fa. had any vitality, and the law appro- 
priated the proceeds to the plaintifi’s debt. The judgment 
appealed from by the plaintiff is affirmed. The judgment 
appealed from by the defendant, is affirmed. 

As both parties appealed, the Clerk of this Court will state 
two cases on his docket, and tax the costs against the appel- 
lant in each case. Let this be certified. 


Per Curiam. Judgment affirmed. 


NARCISSA G, ROGERS, ea parte. 


Tt is not the lapse of time since the death of the husband, but such 
lapse since the taking out of administration, that affects the right of 
the wilow to a Year’s provision : 

Therefore, where the husband died in June, 1860, and administration was 
not taken out until February term, 186%, Ae/d that the widow was entitled 
to such provision under a petition filed at that term. 


(Gillespie v. Hyman 4, Dev. 118, cited, distinguished and approved.) 


Year’s Provision, allowed by Watts, J., at Fall term 1868 
of the Superior Court of WaAxkE. 

The petition was filed at February term 1868 of the county 
Courtof Wake; and a report thereupon by the commissioners 
was made to May term. At this term the administrator inter- 
vened, and moved that such report be set aside, upon the 
ground that the petition was not filedin time. It was agreed 
that the intestate died in June, 1860, and that no letters of 
administration were issued until the term at which the peti- 
tion was filed. | 

The report was confirmed in the County Court, and again, 
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upon appeal by the administrator, in the Superior Court. 
Thereupon the administrator appealed to this Court. 


Haywood, for the appellant. 

Royers & Batchelor, contra. 

SETTLE, J. The statute provides that a widow who seeks 
a year’s provision out of the estate of her husband, must “ file 
her petition in the County Court of the County where letters 
of administration or letters testamentary are issuable, at or 
before the first term when the same are granted.” 

Does the lapse of eight years without administration upon 
the estate of an intestate, bar the widow’s right to claim a 
year’s provision when administration is granted? If she 
files her petition “ at or before the first term when administra- 
tion is granted,’ she complies with the language of the act, 
and we can sce no reason for a construction different from the 
plain import of the words. On the contrary, if the widow 
has supported herself and family during the first year of her 
destitution. it would appear reasonable that she should be 
reimbursed out of the estate o! her husband 

But it is suggested, that, as she had the right to administer 
in preference to others, and neglected to do so for that length 
of time, she thereby forfeited her right to a vear’s support. 
There may have been very good reasons for her failure 
to procure administration. She may have been prevented 
from so doing by circumstances beyond her control Such a 
construction would operate very harshly upon old or infirm 
widows, or upon those who could not give the requisite bonds, 
and would defeat the humane purposes of the act, in the very 
cases which call loudest for its assistance. If the suggestion 
of delay has any weight, it apphes to the next of kin and 
creditors, with as much force as it does to the widow, for they 
could have claimed the right of administration promptly, 
when the widow failed to apply for and procure the same. 

There is wide difference between this case and that of Gii- 
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lespie v. Hyman, admr., 4 Dev.119; there the widow did not 
file her petition until the lapse of two years after administra- 
tion had been granted. 


PER CURIAM. Judgment affirmed. 


EDMUND JACOBS +. M. W. SMALLWOOD,* 


The Stay Law, contained in the Ordinances of June 1866 and March 1868, 
impairs the obligation of contracts, and is therefore void. 

Semble, that the provision for a Homestead in the present Constitution of 
the State, is not unconstitutional, and has a retrospective effect. 


Per RopMAN, J., dissenting. The Stay Law is not unconstitutional. 


Dest, tried upon demurrer, before Buxton, J., at Spring 
Term 1868 of the Superior Court of NorTHAMPTON. 

The suit had been brought in the County Court, upon a bond 
dated on the 29th of May 1867 The defendant pleaded to 
the jurisdiction, on the ground that the bond declared on had 
been given in renewal of a debt contracted before January Ist, 
1865. To this the plaintiff demurred. | | 

In the County Court the demurrer was sustained. Upon 
appeal his Honor below overruled the demurrer, pro forma, 
and the plaintiff appealed. 

It was agreed that if the demurrer were sustained, judg- 
ment should be rendered for the debt declared upon. 


Smith, Barnes and Yeates, for the appellant. 


Peebles & Peebles, contra. 


Reape J. It ought to be, and it is with us, the gravest 
duty, to decide between the Constitution and a legislative 
enactment. Itis settled that whenever such a question arises, 
every reasonable presumption is in favor of the validity of 


*Note.—-This case and the five next succeeding, are the Stay Law 
cases. The opinion in the present case covers all. 
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the enactment, and against the alleged repugnance. Nor is 
it ever to be presumed, that the Legislature intends an infringe- 
ment of the Constitution, even when the infringement is pal 
pable; but it is to be set down to inadvertence, or mistake, or 
unconscious bias from pressing circumstances. The duty is not 
only grave but painful, when great public interests are involved, 
or the public mind is excited and anxious by reason of the 
multiplicity of individual interests which are at stake. But still 
the Judge has but one guide—duty. To maintain and enforce 
legislative enactments is important, but to maintain and 
defend the Constitution is paramount. 

The Constitution of the United States provides that “no 
State shall. pass any law impairing the obligation of con- 
tracts.” 

The obligation of a contract is, the duty of ws perfor— 
mance—of a full and complete compliance with its terms. 

Any statute which relieves a party from this duty, or 
enables him to evade it, is void. | 

An occasional, if not a frequent recurrence to fundamental 
principles is useful. Let us, therefore, consider why it was 
thought necessary by those who formed our government, to 
make this provision in the United States Constitution. Every 
word of that instrument was well-considered; every principle 
was founded in patriotism and virtue. Those who had fled 
from error, and staked all for truth and justice,—great and 
good men! framed a government in which virtue and intelli- 
gence were to be the powers, and the only powers; capital, priv- 
ilege, monopoly, rank, had had their day, and were discarded. 
Upon a new soil and in fresh clime, a government was inaug- 
urated, founded upon the virtue and intelligence of those who 
were of it. Very few were rich; the masses were poor; and 
those who were expected to come under it by immigration were 
to be poorer still; and the whole body were dependent upon 
industry and integrity for prosperity. Under these circum- 
stances, what was necessary for the business and prosperity of 
the community? If it had been left to the control of capi- 
tal, the few who had it would have had a monopoly, and 
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industry and enterprise would have been paralyzed. To pre- 
vent this, integrity was put in competition with capital— 
indeed almost to supply its place. Every man’s word was to 
be his bond, and every bond—every contract—was to be 
inviolable. Not only was the capitalist assured that, if he 
would venture his capital for the interest of the community, 
he should have every guarantee for its safety, but the laborer 
was assured that industry should have its reward; that in the 
absence of capital to “pay down,” industry and enterprise 
need not falter, because a promise of reward should never be 
evaded or impaired. It will be seen, therefore, that the pro- 
vision was not so much for the protection of capital, as for the 
encouragement of industry and enterprise. It was a guar- 
auty of justice to all, and is expressly so against him who would 
obtain the profits of industry, and withhold the reward. It 
is a provision in favor of industry and honesty, and against 
idleness and treachery. 

Probably the wisdom of our ancestors could not be more 
clearly vindicated than it is by the circumstances which now 
surround.us. Let it be supposed that there are in the State 
200,000 persons acting for themselves: one-third of them, the 
colored portion, are neither creditors nor debtors to any con- 
siderable amount, and are dependent upon their labor for sub- 
sistence; and that depends upon the inviolability of contracts. 
Another third, one-half of the whites, are small farmers and 
laborers, dependent upon the rewards of industry. The other 
third may represent the creditor and debtor classes. Of these 
there are, doubtless, meritorious cases on each side: On one 
side there may be the exacting Shylock creditor, and on the 
other the exhausted, unfortunate debtor; on one side there 
may be the widow or the orphan creditor, and on the other 
the showy, spendthrift debtor. It is impossible to make general 
rules to fit these individual cases; and it was wise to leave 
the contract inviolable, and the hardships to private adjust- 
ment. Probably the attempted interference in favor of one class 
against the other, has held out false, not to say unjust hopes, 
and has prevented the private adjustments which might have 
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‘been made. As itis, we find that eight years of stay laws 
have left a considerable indebtedness, with interest and cost 
accumulated, and creditors and sureties impoverished, without 
any corresponding benefit to the principal debtors; some of 
whom cannot pay, and have sought relief from the Bankrupt 
law; and some have delayed, and have now lost the oppor- 
tunity for that relief, by reason of the false hopes held out by 
the stay law; and some of whom will not pay, although their 
‘means are abundant, and are used in speculation and extrava- 
gance. 

Again: it was very well known to those who framed our Con- 
stitution, that with the most prudent and honest purposes, per- 
sons would sometimes become involved beyond their ability 
to pay, and that it would be crippling industry and enterprise 
to afford them no escape from misfortune; and, therefore, the 
same Constitution, which makes contracts inviolable by State 
laws, provides for a General bankrupt law, by means of which 
a debtor may be absolved from his debts and take a new start. 

Again: the laws, while they provide for the enforcement of 
contracts, are not used to the extent of oppressing the debtor, 
for there have always been exemptions of what were deemed 
necessaries. In our earlier days—times of great simplicity 
and small estates—we had the exemptions of wearing apparel, 
wheel and cards, loom, bed and furniture, &c. As our for- 
tunes increased, the exemptions increased, and provisions, fur- 
niture, &c., were added; and subsequently, as times and habits 
changed, other things were added. All of which met the 
approval of the public, and was not injurious to creditors, 
while the debtors were not reduced to want, nor left to broken 
spirits. 

Now there is a commendable spirit, which finds expression 
in our new Constitution and in our legislation and in popu- 
ular approbation, to allow homesteads; for truly we may say, 
why allow a bed, without a shelter to keep off the rain! 

But exemptions and homesteads on the one hand, and stay 
laws on the other, are very different things. The former 
allows a man to be comfortable and honest, and encourages 
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industry, while the latter enables him to be profligate and 
dishonest; the former is for all, the latter for a favored few. 

There has been no case before us requiring the decision of 
the question, whether the provision for a homestead in our 
State Constitution is in violation of the Constitution of 
the United States. And although the advice of the 
Supreme Court was requested by resolution of the Gen- 
eral Assembly, yet the Court is so constituted, that we 
have not felt at liberty to deliver any authoritative opin- 
ion upon the subject. But the fact may be stated, that 
our new Constitution was approved by Congress, with that 
provision in it; and it is not to be supposed that it would 
have been done, if it had been thought to be in violation of 
the Constitution of the United States. And it is settled, that 
every presumption is to be made in its favor; as having the 
ep pronation of the Convention of the State, and of the Con- 
gress of the United States. And it may be repeated that 
exemptions have always existed, not to any considerable 
amount, to be sure, but still, in increasing amounts, keeping 
pace with the change in manners and customs, and the condi- 
tion of the country. If an exemption of the value of $100 
Was necessary in our infancy asa people, with the simplest 
habits, and fell under the maxim, de minimis non curat lex, it 
may be that the exemption of a homstead of 31000 value will 
be deemed less considerabie now than $100 then. And it has 
the sanction not only of Congress and of the State Conven- 
tion, but of the liberal spirit of the times as well.. And it 
may well be supposed to be the earnest wish of the Govern- 
ment in all its departments, and of every enlightened and 
benevolent citizen, to see every man with a home for his wife 
and children,a home to adorn and to love—/zs home, his 
castle— from turret to foundation stone .” 

Although we are not permitted to deciare our decision, in 
advance of a case between parties which may come before us, 
yet a measure which has the sanction of the State Constitu- 
tion, of Congress, the guardian of the United States Consti- 
tution, and of an enlightened public sentiment, and which is 
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founded on justice, and which gives to every mana home from 
which he cannot be driven, may well be supposed to find favor 
with the Court, no member of which has intimated an unfav- 
orable opinion. If such should be the case, then every man 
will be saved from oppression. And,in the absence of any 
stay law to prevent, every man wili be obliged to do justice 
to his creditors, by surrendering to the satisfaction of his debts 
so much of his property as is not exempted as his homestead. 

We have been thus fullin what may be regarded as an 
unusual discussion of the subject by the Court, because we 
are aware that the eect of our decision will be felt very 
far beyond the case before us; because of the anxious state of 
the public n ind; and beeause, in declaring invalid a measure 
which was intended to afford relief, but which was not only 
invalid but mischievous, and gave a ee instead of bread, 
we are anxious to relieve the public mind by directing atten- 
tion to a measure—the Homestead—which may enure to the 
benefit of all. 

We come now to the re eeuaee Does the ordinance, which 


We do not propose ‘to ei die ce > It is plain and 
incontrovertible. And the learning upon it is abundant and 
common. Barnes v. Barnes, 8 Jon. 366. 

We are obliged to concede that it was not the prpose of 
the Convention to impair the obligation of contracts, both 
because that is not to be presumed in any case, and because a 
different purpose is expressly declared. And we are to take 
the declared purpose as the real one. The purpose declared is, 
“to change the jurisdiction of the Courts,” &c. To do that, is 
quite within the province of legislation. But while pursuing 
that legitimate object, it turns out that the effect was to impair 
the obligation of contracts—a consequence which, as we are 
to presume, was not foreseen, and is to be set down to inad- 
vertence, or the unconscious bias of pressing circumstances 
and As soon as it is discovered that the effect is to violate the 
Constitution, ne doubt the Legislature and every citizen will 
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sustain the Court in its purpose to maintain the Constitution. 

The second section of the ordinance of the Convention of 
1865-66 entitled “ An ordinance to change the jurisdiction of 
the Courts,” &., as amended by the Convention of 1868, (to be 
found appended to the Code,) provides that all contracts, with- 
out regard to the terms of payment made by the parties, shall 
be payable in four annual installments. Now if the terms of 
the contract be that it is all payable at one and the same time, 
and the ordinance changes the payment to four different and 
distant times, it is a material alteration, and impairs its obli- 
gation. 

Section sixteen provides that the second section shall not 
apply to debts contracted since May Ist, 1865; so that the 
second section is liable to the two-fold objection of discrimi- 
nating between classes, and of altering the terms, of contracts, 
and thus impairing their obligation, (1) as regards the partic- 
ular of the time of payment, and (2) as regards the particular 
of the remedy for enforcement—alterations, not immaterial 
and reasonable but material and unreasonable. 

There are several cases before us, of which this Opmion is 
decisive. The particular point presented in this case is, 
whether a bond given since May ist, 1865, in renewal of a debt. 
before that time, could be sued on in the County Court (this 
suit having originated in the County Court.) The defendant 
pleaded to the jurisdiction, and the plaintif demurred, and his 
Honor overruled the demurrer and sustained the plea. In this 
there was error. According to the agreement of the parties,. 
judgment will be entered here for the plaintiff, for his debt and 
interest. 


RopMan, J., dissentiente. Iam compelled to dissent from 
the opinion of the majority of the Court in this case. 

The question presented is, whether the Ordinance of the 
Convention of North Carolina, ratified on the 14th of March 
1868, entitled “ An ordinance respecting the jurisdiction of 
the Courts of this State,” amending “ An ordinance to change 
the jurisdiction of the Courts and the rules of pleading 


JANUARY TERM, 1869. 119 
JACOBS v, SMALLWOOD. 


therein, ” adopted June 23rd 1866, is void, by reason of a con- 
flict with the Constitution of the United States, which pro- 
hibits any State from passing any law impairing the obliga- 
tion of contracts. 

The diligence of the counsel who argued on the opposite 
sides in the several cases in which this question has been pre- 
sented, has probably furnished us with all the cases, in which 
similar questions have been discussed, which would aid us in 
our investigation. None of them are exactly in point, and I 
shall not undertake to review them. These principles may be 
taken as clear, or as conceded for the purposes of this case: 

1. No State can constitutionally pass any law invalidating 
a legitimate contract: subject to some qualifications, which 
will be presently adverted to. 

2. The remedy for the enforcement of a contract is a part 
of the contract guodam modo: that is to say, itis so, at least 
to the extent, that any law which deprives a creditor of all 
remedy, or of all but such as is merely illusory, impairs the 
obligation of the contract, and is therefore unconstitutional. 

3. The States may constitutionally alter and modify the 
remedies for breaches of contract; but if it can be seen that 
the statute is not directed in good faith to the regulation of 
the remedy, but designedly impairs the obligation of the con- 
tract, it is unconstitutional and void. Cooley, Const. Lim. 
287, 289. 

It is not contended by any one that the remedy is so com- 
pletely a part of the contract, that no change at all can be 
made init. The consequences of so extreme a doctrine would 
make it absurd. Cooley, Const. Lim. 861. But it is con- 
tended for the plaintiff in this case, that if the remedy be so 
changed as materially to impair its value to a creditor, the 
obligation of the contract is thereby impaired, and the statute, 
changing the remedy, is void. This doctrine may be conceded 
partially, and ina certain sense, viz: that the legislator should 
take care not to violate the spirit of the Constitution; but the 
question would still remain open, whether the principle is 
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capable of being reduced to the certainty necessary to make 
it available for judicial application. 

Even as thus limited by conceded principles, the area of 
doubt and discussion is left sufficiently wide. The questions 
remaining open may be stated thus: 

1. When a Legislature has set forth in a statute that its 
purpose and intent was to change the jurisdiction of the State 
Courts, and to alter the modes of procedure, can any Court 
pronounce that declaration false, and that the real purpose 
was to impair the obligation of contracts ? 

2. Is it possible to draw a reasonable line between such 
modifications of the remedy as do, and such as do not, so 
materially impair the remedy, as to impair the contract; which 
line shall be so definite and certain, as to enable a Court to 
declare those on one side of it constitutional and valid, and 
those on the other side, unconstitutional and invalid ? 

3. How is that line defined ? 

4. On which side of it, does this particularly enactment 
fall ? 

I do not propose to discuss these questions serratim. Obser- 
vations on each separately would run into each other, and 
lead to useless repetition. But it is well to see the stages 
which must be passed, and the conclusions which must be 
arrived at, before the Court can declare the ordinance invalid. 

A few gencral observations on the difference between the 
obligation of a contract, and the remedy on it, although not 
bearing very closely on the particular question, will not be 
useless as an introduction to it. A contract is personal; It 
follows the person of the debtor, and wherever made, can be 
enforced in the Courts of the country in which the debtor may 
go to reside; it must be construed according to the law of the 
place of contract, and if invalid there, or impressed by law 
with a certain meaning, it will be invalid, or impressed with 
that meaning everywhere. 1 Robinson Pr. 68. 

The remedy, on the contrary, is local_—it must be that 
which is given in similar cases by the law of the country 
where the suit is brought. The period of limitation, and the 
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liability of the person or property of the debtor, are parts of 
the remedy; and although these may materially vary in the 
eountry where the action is brought, from those of the country 
of the contract, yet the creditor can have no others than those 
given him by the law of the place of action. 
To revert to the first of the questions proposed above. In 
a discussion in this Court of that clause of the State Consti- 
tution which forbids the Legislature from incurring any new 
debt for the State (except in certain cases,) until the bonds 
of the State are at par, it was asked by one of the counsel 
arquenio; suppose that the Legislature, in an Act which 
would otherwise be in contravention of that clause of the Con- 
stitution, should declare that the State bonds were at par, 
when it was notorious that they were not; could any Court of 
the State listen to a suggestion that such legislative declara- 
tion was false, and inquire into the truth of it, and upon find- 
ing it false, declare the Act invalid because of such falsehood ? 
Probably in the case of a private Act,,the Courts might 
inquire into the truth of a recital, and refuse to give the Act 
effect, on the ground that it had been procured by fraudulent 
representations to the Legislature. But where the Legisla- 
ture has inserted in a public Acta recital of public facts, or 
of facts known officially to the Legislature, or of their intent 
and purpose in making the law, we know of no instance in 
which a Court has assumed to doubt its truth. There are no 
means by which such an inquiry could be prosecuted, nor 
were the Courts of the country established for any such pur- 
pose. The Legislature is a co-ordinate department of the 
government with the Judiciary; their functions are distinct 
and independent; they are equally sworn to support the Con- 
stitution; and entitled to receive from each other mutual con- 
fidence and respect. Cooley Const. Lim. 96,187. If it be 
possible to conceive that a Legislature shall ever attempt to 
bolster up an unconstitutional enactment, by the false recital 
of a fact, the remedy must be found with the people whoce 
servants they are. 
In the ordinance under consideration, the Convention 
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declares its purpose to be, “to change the jurisdiction of the 
Courts, and the rules of pleading therein. ” 

But notwithstanding the concession of a legitimate purpose 
to the Legislature, it may fairly be contended that it has made 
so material a change in the remedy, as 7m fact to impair the 
obligation of the contract. It canmot be said that the ordi- 
nance in question destroys the remedy of a creditor, and it 
must equally be conceded that it considerably retardsit. We 
are compelled, therefore, to consider the extent to which the 
admitted power of the Legislature to modify the remedy is 
abridged by the constitutional limitation upon that power, 
viz. that the modification shall not be so great as to impair the 
obligation of the contract; and consequently, to consider also, 
whether it be possible and competent for a Court, to draw the 
line between a legitimate and an illegitmate exercise of the 
power over the remedy. 

It must be remembered, that to every contract there are at 
least two parties, an obligor and an obligee, who assume by 
the contract mutual duties. In the ordinary case of a promis- 
sory note, which is probably as nearly unstable as any con- 
tract which can be suggested, the maker agrees to pay a 
certain sum, at a certain time and place, and the payee 
impliedly promises to receive that sum in the lawful currency, 
and to discharge the maker from further Hability, by a sur- 
render of the note, or by a receipt, or in other sufficient way. 

If the existing remedy be considered a part of the contract, 
so that it cannot be altered materially to the detriment of the 
creditor, it must also be so considered in reference to the 
debtor, and it cannot be materially altered to his detriment; if 
the remedy cannot be retarded, it cannot be accelerated; if 
property liable to execution at the date of the contract cannot 
be lawfully exempted, property which was exempt cannot be 
subjected. 

We will refer here to some examples, where the Legislature, 
in the exercise of an undisputed power has dealt with con- 
tracts, so as directly to make some valid, which before had no 
legal existence, and to destroy some, which when made were. 
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lawful and binding. As examples of the first class; it seems 
to be settled law that a Legislature may pass retrospective 
laws. Many illustrations are given in Cooley on Const. Lim. 
pp. 369, 388, which it is unnecessary to do more than refer to. 
But a more sweeping illustration may be found in an Act of 
the Legislature 1865-66, ch. 40, § 5, by which it was enacted 
that all freedmen and women who had been living together as 
husband and wife, prior to emancipation, should henceforth be 
husband and wife, and imposed penalties on them if they failed 
to register themselves as such. It must be understood that 
their previous cohabitation was merely concubinage, and the 
Legislature interpolated into the terms of their contract, what- 
ever they might have been, all the incidents of a valid mar- 
riage. 

As examples under the second head, we need only to refer 
to the class of cases, in which a contract at the time it is made,. 
is possible of performance and lawful, because consistent with 
public policy, but which, before the time of its performance, 
becomes impossible and unlawful, through a change in the pub- 
lic policy and law. Broom’s Legal Maxims, 240, 241, and 
cases there cited. 2 Thomas’s Coke, 21, 206a. Brown v. 
Mayor, &c., of London, 9 C.B. N.S. 726,(99 Ee C. 1. R., &.. 
C.106 B.C. L R. 828.) 

A striking instance will be found in the change of the policy 
of North Carolina (as well as of other States) on the subject. 
of slavery. In 1861, it was lawful to hold slaves, and to con- 
tract to sell or let them to hire. In 1866, a Convention of the 
State emancipated the slaves, and rendered unlawful the per- 
formance of all executory contracts for their sale or hire, or 
for the quiet enjoyment of those previously sold with that sort 
of warranty. Up toacertain time, the trade in slaves between 
Guinea and North Carolina was lawful, and the charter of a 
ship to be employed in that trade, would have been enforced. 
If, while such a contract continued executory, the State of 
North Carolina had made the traffic unlawful, and thereby 
absolutely defeated the contract, who will say that the enact- 
ment producing that result, would have been unconstitutional 
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as impairing the obligation of a contract; and who will say 
that the ay dine ance of emancipation is unconstitutional and 
void upon that ground ? 

{ proceed now to instances in which the enactments are 
conceced, or have been decided, to be constitutional, although 
it must be admitted, that they do materially impair the remedy 
of creditors, and it may be contended, that they do so in a 
much greater degree, than the ordinance which is impeached 
in this ease. : 

At one period in the history of our law, a ereditor had a 
remedy for the collection of a debt, as well against the person, 
as against the property of his debtor; the debtor might be 
imprisoned without hope of relief, except by cies This 
must at all times have been considered a very material, and, 
at some time, it was probably the prineipal, part of the 
remedy. This remedy was first impaired by insolvent laws, 
and has now been aoe taken away by the abolition of 
Imprisonment for debt, except in cases accompanied by fraud. 
Constitution of North Carolina, Bill of Rights §16. This 
was conatitatio nal, Sturges v. Crowninsiield, 4 Wheat. 122. 

The Statute of limitations, as prescribing the period within 
which a ne must sue, must be re evarded as a material 
part of the remedy. Yet the Legislature may shorten, or 
extend it, or suspend its operation for a certain time. Cooley 
Const. Lim, 866. Stearns v. Gittings, 23 1. 887. Our Leg- 
islature have repeatedly extended it for the benefit of 
creditors. 

The property of the debtor which the law subjects to the 
execution of his judgment creditor, is certainly a material 
part of the remedy; it was probably that to which the creditor 
most looked, when he gave the credit. Yet exemption laws, 
within certain ill-defined limits, are not unconstitutional. 

In 1796 the Legislature gave widows a year’s support out of 
the personal estate of ‘ies deceased husbands, without any 
reservation in favor of prior creditors. Rev. Code, ch. 
118, § 18. 

In 1866 the ordinance of emancipation took away from 
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liability to the execution of creditors the whole slave property 
of their debtors, amounting probably to more than half the 
value of the whole property of the State. Shall this Act be 
held unconstitutional, as impairing the obligation of con- 
tracts ? 

We have already said that 1f the remedy cannot be altered 
to the detriment of one party to a contract, it must follow 
that it cannot be, to the detriment of the other. Yet can it 
be doubted that it would have been competent to the Leg- 
islature, had they thought proper to do so, to have ex- 
tended the Code of Civil Procedure, by which the collection 
of debts is materially accelerated and facilitated, over con- 
tyvacts made prior to Its ratification? 

A State may legitimately alter the rules of evidence appli- 
cable to actions respecting past transactions, whether civil or 
criminal: Cooley Const. Lim, 867; and it may thereby, in 
effect, give value to contracts, which had none before, or deprive 
them of value. The recent legislation of this State, by which 
all exclusion on the ground of interest is abolished, and parties 
to suits allowed to testify, must have materially affected the 
practical value of many contracts. 

If, in these instances, the legislative acts did not so mate- 
rially impair the remedy of the creditor,as to impair the obli- 
gation of the contract, it is dificult to see on what principle 
that effect can be attributed to an act, which leaves to the 
creditor every remedy he had before; their operation only 
being retarded, on considerations of public policy. What 
reasonable line can be drawn, which will leave the instances 
{ have cited on one side, and the ordinance before us on the 
other? If it be said that in the instances cited, the impair- 
ment of the contract was not the purpose, nor the direct effect 
of the Statute, but incidental merely to changes of public 
policy, of which the Legislature was the exclusive judge, the 
same may, with equal truth, be said of the ordinance in ques- 
tion, if we give credit to the legislative declaration of its 
purpose. The Supreme Court of the United States have been 
un2ble to draw any such line, or to define the legislative dis- 
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cretion within narrower limits,.than I have here conceded. 
The able counsel, who argued against this Ordinance were 
unable to do so. And I confess I am. 

In some cases, itis easy to say that the change is very slight, 
in others, that is very great; butat most times, when a case lies 
between the two extremes, it will be impossible to say whether 
it falls on the legitimate, or the illegitimate side. In that case, 
the Legislature is entitled to the benefit of the doubt. In 
such cases, the injunction of the Constitution must of neces- 
sity be considered as addressed rather to the legislator than to 
the judge; for the former has a discretion—he can abstain 
from doubtful ground and act on the spirit of his instructions. 
The right to alter the remedy, like the right of eminent 
domain, or to infringe on personal liberty, must depend for 
its extent somewhat on the exigencies and necessities of the 
State. The Constitution never intended any thing so unrea- 
sonable or impossible as to bind up within rigid lines, what is, 
jin its nature, undefinable, or that the Court should measure 
by degrees, what, in its nature, is immeasurable. 

Wesit here to administer the positive law; the ordinance 
of the Convention is clear, and if we can not clearly see that 
it is in conflict with the Constitution of the United States, 
whieh all admit is the paramount law, we must give it effect. 

In Fletcher v. Peck, 6 Cr. 87, Marshall, C. J., says: “ The 
question whether a law be void for its repugnance to the Con- 
stitution, is at all times a question of much delicacy, which 
ought seldom, if ever, be decided in the affirmative, in a doubt- 
ful case.” “It is not on slight implication and vague conjec- 
ture, that the Legislature is to be pronounced to have tran- 
scended its powers, and its acts to be considered as void. 
The question between the Constitution and the law should be 
such, that the Judge feels a clear and strong conviction of 
their incompatibility with each other.” See also Cooper v. 
Telfair, 4 Dall. 14, and Ogden v. Saunders, 12 Wheat. 213. 

If it were competent for a Court, in the absence of any rea- 
sonable standard, to undertake to measure the amount of 
change in the remedy, which would be so material as to impair 
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the obligation of the contract, it would be necessary to exam- 
ine as well those provisions of the Ordinance of 1868 which 
operate in favor of the creditor, as those which operate 
against him. It might even be necessary, or legitimate, to 
extend the investigation to other contemporaneous legislation 
in part materia, and to balance nicely what it gives, against 
what it takes away. Such an investigation could lead to no 
useful result; starting without the guide of any definite prin- 
ciple, it would yield none, and would degenerate from a judi- 
cial investigation, into a consideration of the policy of the 
legislation. So long as it is conceded that a State can lawfully 
alter the remedy within the limits mentioned, I can conceive 
of no standard by which the degree of the materiality of the 
charge can be judicially measured, any more definite than that 
heretofore declared, which is obviously insufficient to solve this 
Case. 

With the policy or wisdom of the Ordinance of 1868, a 
Court can have nothing to do. This consideration, however, 
may be legitimately entertained: A great social and political 
revolution had occurred in the State; its relations with the 
National Government were greatly altered; a Convention 
assembled, not in conformity with the Constitution and laws 
of the State, but under the acts of Congress; that Convention 
acted on the idea that the fabrie of the previous State gov- 
ernment was destroyed; proceeding to reconstruct a gov- 
ernment, it established the judicial department on a foundation 
altogether new, and with a new system of practice and proce- 
dure; some change in the remedies formerly in use, was 
unavoidable. They made such as they thought wise, and I 
cannot undertake to say, that in doing so, they overstepped 
the limits of their power. 

In coming to the conclusion I have felt myself bound to, I 
have have not overlooked a question, which, if the Ordinance 
in question shall be held void, must arise. The Constitution 
provides (Art. v. sec. 2) that Commissioners shall be ap- 
pointed, who shall report to the Legislature a Code of procedure 
in civil actions. That report has been made and adopted, and 
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the Code, by its express provisions, 1s inapplicable to the class 
of contracts embraced in the provisions of the Ordinance. If 
the Ordinance, by which alone a procedure is provided for 
that class of actions, is declared void, by what law shall the 
procedure in them be governed? By the old law? That 
procedure and the Court which administered it are abolished. 
By the new Code? Itis expressly declared not to apply to 
tiem. This is not the occasion to solve these questions. They 
are only presented as worthy of consideration, and such as 
must be decided in any jadgment which reaches the breadth of 
this subject. I only refer to them, to show that I have not 
omitted anything which ought to be considered in connection 
with the question discussed. 


MARY A. RIVES and others ». G. J. WILLIAMS and others. 


ComMpLAINT, heard before Tourgee, J., at Chambers, in De- 
cember 1868, and brought before this Court by an appeal on — 
the part of the plaintifis. 

The case showed that the defendant as sheriff had levied an 
execution, returnable to Spring Term 1868 of the Superior 
Court of CHATHAM, upon certain lands; that a ven. ex. had 
issued thereupon returnable to Fall Term of the same Court, 
and that the sheriff had made no return upon this last 
process. 

The complaint was filed upon the 18th day of December 
1868; upon the 28th the defendant filed a demurrer, on the 
ground that the debt upon which the execution was issued, was 
within the operation of the ordinances staying the collection 
of debts. 

The clerk having sustained the demurrer, the plaintiffs 
appealed to the Judge, and then again to this Court. 
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Manning, for the appellants. 
York, contra. 


Reape, J. See Opinion in Jacobs v. Smallwood. There 
is error. Let this be certified. 


PER CURIAM. Judgment reversed. 


E. M. HOLT #. DANIEL ISELEY and others. 


Morton to strike out pleas and continue a case, heard before 
Tourgee, J.,at Fall Term 1868, of the Superior Court of ALa- 
MANCE. | 

The note sued upon was given in December 1866, in lieu of 
one for the same amount made in December 1860 by one Simp- 
_gon Iseley ag principal and Daniel Iseley and William Webster 
as sureties. The same persons were parties to each note; Daniel 
Iseley being principal in the new note. The suit had been 
brought to the County Court, and was transferred to the Supe- 
rior Court upon the former tribunal being abolished. Pleas 
having been entered in the County Court, a motion was made 
before his Honor to strike them out, and continue the case 
to Spring Term 1869, ‘This was allowed, and the Plaintiff 
appealed. 7 

Plhullips & Merrimon, for the appellant. 

Graham, contra, 


Reape, J. See Opinion in Jacobs v. Smallwood, at. this 
term. There iserror. Let this be certified. 


PER CuRIAM. Judgment reversed. 
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GEORGE W. SWEPSON ». ROBERT H. CHAPMAN. 


Action tried, upon a demurrer by the plaintiff to the 
answer of the defendant, before Henry, J., at Fall Term 1868 
of the Superior Court of HENDERSON. 

The note declared on had been given in substitution 
for one made prior to the year 1860. Upon this appear- 
ing below, his Honor ordered the complaint to be dismissed, 
and the plaintiff appealed. 


Merrimon, for the appellant. 
Bragg, contra. 


Reave,J. Thereiserror. See Opinion in Jacobs v. Small- 
wood, at this term. | 

Per Curtam. Demurrer allowed. Judgment of respondeat 
ouster. This will be certified, &. 


W. C. TATE v. L. J. ESTES. 


Mortron to set aside a judgment and execution, allowed by 
Mitchell, J., at Fall Term 1868 of the Superior Court of CaLp- 
WELL. 

The judgment had been taken by default at Spring Term 
1868 upon a bond executed October 15, 1866. The execution, 
which had issued from that term,had been levied September 
21, 1868. 

From the order made as above the plaintiff appealed. 


Folk, for the appellant. 
No counsel, contra. 


READE, J. There is error. See Opinion in Jacobs v. Smail- 
wood, at this term. Let this be certified. 


PER CURIAM. There is error. 
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THOMAS GRIER »v. JACOB BYSANER, 


Motion for judgment for want of a plea, heard by Gilliam, 
J., at Fall Term 1867 of the Superior Court of Lincoun. 

The writ (Debt) was issued returnable to Spring Term, 1867, 
and at that Term the defendant prayed to have the advantage 
of the Act of February 12, 1867, “changing the jurisdiction 
of the Courts.” Thereupon the plaintiff moved for judgment 
for want of a plea. The Court refused to allow this motion, 
and the plaintiff appealed. 

It was agreed that if the Supreme Court should reverse his 
Honor’s judgment, judgment should be given there for the 
plaintiff. 


Bynum, for the appellant. 
No counsel, contra. 


Reade, J. There is error. See Opinion in Jacobs v. Small- 
wood, at this term. : 


Per Curiam. Judgment here for the plaintiff. 


JOHN BUIE «. HENRY PARKER, 


Where a man, at that time asiave, on the 15th of March 1865 took posses- 
sion of a mule abandoned as unserviceable by General Sherman’s army 
which two days before had occupied that part of the State, Held, that 
the finder’s owner, who upon the 12th of March had “ deserted” him, 
acquiréd no title to such mule, as against him. 

‘The Act of Congress of 1862, ch. 19, § 9. (July 17th) is not unconstitu- 
tional,—the United States and the Confederate States having been at 
that time ‘ belligerents.”’ 


In cases of parol gifts of slaves under our former laws, the,title to the slave 
vested in the donee subject to be divested, and did not remain in the donor. 

Discussion, dy PEARSON, C, J., of the righis of the owners of slaves to things 
found by the latter; also of the peculiar and contingent condition of slaves 
in North Carolina between the period of military occupation by the army 
of the United States, and that of the passage of the Ordinance of 
Emancip ition. 

{ Bx parte Hughes, Phil. 57, and Cook v. Cook, 1b, 583, cited and approved.) 

{Practice under the Code of Civil Procedure.) 
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Comp.aint for the recovery of a mule, accompanied by claim 
and delivery, tried by his Honor Buston, J., (trial by jury 
having been waived) at Fall Term 1868 of the Superior Court. 
of CUMBERLAND. 

The facts, as found by his Honor, were that the defendant, 
formerly the slave of one McHachin (still living) was in 1857 
by him given by verbal gift to his daughter, the wife of the 
plaintiff, and subsequently remained in possession of the plain- 
tiff up to the time when General Sherman’s army entered the 
county, in March 1865; the day before Sherman entered Fay- 
etteville (13th of March 1865) the plaintiff, who had aided 
the Confederate cause, as he was leaving home for safety told 
his slaves that they could go to ‘the Yankees,” or stay at. 
home, as they pleased. The defendant stayed,and continued 
with the plaintiff for some months, as formerly, but during 
the latter part of this year he was put upon wages, and 
continued as a hired servant fora year or so; the mule in 
dispute was one of Sherman’s abandoned stock, and was 
picked up by the defendant on the J5th of March, 1865, 
and was by him, on the plaintiffs return home turned into 
plaintiff's horse lot, he telling the plaintiff's wife, who expressed 
a wish for the mule, that he desired to retain it to make 
a crop with. The mule was worked in the plaintiff’s wagon, 
part of the time by Henry himself, and was fed and kept with 
plaintiff's stock. Both parties claimed it. The plaintiff offered 
to pay the defendant for taking it up, but the defendant 
declined to receive it and insisted on his right to it. During 
the latter part of 1865 the defendant spoke of placing the mule 
with another person for its feed, but the plaintiff declined to let 
it go; in July 1868 the defendant got possession of the mule by 
the intervention of the Military. The plaintiff recovered pos- 
session, by means of the process in this action, on the 18th of 
October 1868. The value of the mule is $150.00, and it would 
hire for 50 cents per day. 

Upon these facts, his Honor was of opinion that as between 
these parties, natural justice favored the defendant, and that, 
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if he were a slave when the mule was found, his finding it 
enured to the benefit of his owner—who was McHachin, and 
not the defendant. (Rev. Code, ch. 50,s 12.) Therefore as 
McHachin had not intervened, the defendant was entitled. 

As another view, his Honor considered that the defendant 
was liberated by the declaration of the plaintiff, that he might 
go to ‘“‘the Yankees;” that his subsequent remaining with the 
plaintiff did not affect this liberation, and so, that when after- 
wards he found the mule, he was entitled to all the rights of a 
finder. 

From the judgment thereupon rendered in favor of the 
defendant, the plaintiff appealed. 


B. Fuller and Merrimon for the appellant. 


The defendant was a slave until the ordinance of October 
18€5. State v. Brodnawx, Phil. 41, Woodfin v. Sluder, 1b. 200; 
Chandler v. Holland, Ib. 598. 

Before emancipation he could not acquire or hold property. 
White v. Cline, 7 Jon. 114; Love v. Brindle, 1b. 560; Glasgow 
vy. Flowers, 1 Hay. 122; Heathcock v. Pennington, 11 Tre. 640. 

If plaintiff were not the general owner, he was the person 
entitled to the casual profits arising from acts of the slave whilst 
his; or at least has right enough as bailee to maintain this action. 
Armory v. Delamirie, 1 Sm. L. C. 151; Freshwater v. Nich- 
ols, T Ire. 251, Scott v. Hlliott, Phil. 104. 

The Federal Act of 1862 cannot affect this question. It is 
unconstitutional, except as an act of the war-making power, 
and at most does not extend to cases like this. 


Hinsdale, contra. 


Pearson, OC. J. Slavery no longer exists in North Caro- 
lina:—-so the questions of law presented by this case, are not 
of importance, in a general point of view, and the interest in 
our decision is confined, ina great measure, to the parties to 
this action; for, it is hardly to be presumed that other cases, 
involving like principles of law, will again occur 

The case, however, has some additional interest, because it 
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is the first that has been brought before us, where the proceed- 
ings and trial were had under the “ Code of Civil Procedure.” 

A trial of the issues of fact by a jury was waived, and his 
Honor, the presiding Judge, has set ont the facts found by 
him,—so the case comes up, as upon a special verdict, and the 
general question is presented, Upon the facts found is the 
plaintiff or defendant entitled to judgment? 

His Honor was of opinion with the defendant. In that 
opinion we concur, and the judgment will be affirmed; although 
we do not concur in several of the positions assumed in the 
train of reasoning, by which he arrived at that conclusion. 

For instance~—his Honor expresses the opinion that on a parol 
gift of a slave to a child, the donor is to be deemed the owner, 
and is entitled to all of the incidents of ownership. We are 
of the opinion that the donee is the owner, subject to the right 
of the donor to treat the gift as a nullity, by act in his life- 
time, or by his will—but until the gift is thus avoided, the 
donee is entitled to the services of the slave, to his control 
and management, and to all of the incidents of ownership. 

Again, his Honor expressed the opinion that, as a slave has- 
no capacity, either to acquire or hold property, as soon as he 
takes possession of property lost or abandoned, the right 
growing out of occupancy or possession is, by law, vested in 
his owner. We are of opinion that no right is acquired by 
the owner of the slave, until he makes claim and takes pos- 
session. In other words, we think, if a slave catches a ‘coon, 
or other animal fere naturce, or if he finds a pocket-book, or 
“picks up” an abandoned mule, and passes the thing to a. 
third person before his owner takes it into possession, the 
third person is entitled by occupancy, and the owner of the 
slave has no cause of action; for the instrumentality of the 
slave, a mere chattel, has no legal effect, and the incapacity of 
a slave to acquire property, is not an incident of ownership, but 
a rule founded on public policy in respect to slavery. 

This last principle, however, does not bear upon our case, 
for the defendant, after “picking up” the mule, put it into the 
stable yard of the plaintiff, who we assume to be his owner. 
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And there is not the least doubt, that,if this had occurred 
before the war, the plaintiff would have been entitled, by 
pounding under the stray-laws, to make himself the owner of 
the mule. But “inter armies leyes silent,” und the question is, 
in the absence of a claim on the part of the true owner, upon 
the facts found, does the law put the title of the mule in the 
plaintiff, or in the defendant; taking into consideration the 
condition of the country at the time when the defendant took 
possession of the mule, and the change which had then taken 
place in the social relation of owner and slave in the County of 
Cumberland, where the parties resided, by reason of the procla- 
mation of the President, and of the Act of Congress, of July 
1862, and the movements of General Sherman’s army. 
Passing by the proclamation, the act of Congress, 17th 
July, 1862, ch. 195, sec. 9, enacts: “The slaves of persons who 
shall hereafter give aid to the rebellion, taking refuge within 
the lines of the army”—and “all slaves captured from such 
persons, or deserted by them, and coming under the control of 
the government of the United States,—and all slaves of such 
persons found or being within any place occupied by rebel 
forces, and afterwards occupied by the forces of the United 
States, shall be deemed captives of war, and shall be forever 
free of their servitude and not again held as slaves.” Does 
this act apply to our case? Look at the facts found. The 
plaintiff. did give aid to the rebellion,—on the 12th of March, 
1865, he deserted his slaves, that is, he told them “they could 
go to the Yankees, or stay at home, as they pleased,” and he 
sought safety by flight. On the 13th of March, Sherman’s army 
entered Fayetteville, and so the defendant, as a slave of the 
plaintiff, came under the control of the government of the United 
States. On the 15th of March, the defendant “ picks up” the 
male, and puts it in the stable-yard of the plaintiff. His Honor, 
in the second view which he takes of the case, expresses the 
opinion, that “ the defendant was then a free man.” It is not 
necessary to go so far, in order to support the conclusion of 
law in favor of the defendant’s right to judgment. We prefer 
to adjudge that his status as slave or freeman was conditional, 
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and dependent upon the result of the war. In this state of uncer- 
tainty, had the plaintiff made an express promise to pay wages 
to the defendant for future services, we should be inclined to 
the opinion, that the plaintiff would have been bound by the 
undertaking, although the fact of freedom may not have been 
accomplished until the passage of the ordinance of emancipa- 
tion;-but in the absence of an express promise, we should 
incline to the opinion, that the law would not imply a promise 
to pay wages—on the ground that the parties had concluded that 
it was better for both sides, to go on as they had done before, 
until the uncertainty in regard to their social relation was 
settled. So, if the defendant had unconditionally put the 
mule into the possession of the plaintiff, and waived all claim, 
we should have inclined to the opinion, although his freedom 
was afterwards fully recognized and confirmed, still he would 
not have had a right to set up a claim exprcssly waived, and 
to invoke the doctrine of relation by act of law. But, mn our 
case, so far from waiving his right, the defendant at the outset 
asserted it, and has insisted upon it ever since, and the posses- 
sion, from mutual considerations of prudence and forbearance, 
was held in common; both parties reserving their rights, and 
leaving the result to depend upon future contingencies—that 
is, if the Confederate States was successful, both the defendant 
and the mule would be the property of the plaintiff—if the 
United States prevailed, the defendant was a freeman,,and the 
mule was his property. Accordingly, when the plaintiff, notwith- 
standing the result of the war, set up a claim to the exclusive 
possession of the mule, the defendant invoked the aid of “the 
military,” We lay no stress upon this act ef the military, (as 
it is called, in the facts found by his Honor,) because the 
reference is so vague that no legal effect can be given to it. 
On the part of the plaintiff it was insisted, that the act of 
Congress is unconstitutional. For that the government of the 
United States has no power to interfere with the domestic 
concerns of a State in the Union. The reply is: The State © 
of North Carolina was then in rebellion. The United States 
and the Confederate States were belligerent powers, and, by 
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the law of nations, a belligerent party is justified in resorting 
to any measure to strengthen itself or weaken its adversary. 
This is well settled. See Vattel. 

The notion, that, although North Carolina was in rebellion, 
yet, inasmuch as she was a State in the Union, the general 
government had not a right “to hit heras hard” asif she had 
been a foreign nation at war, we consider fully disposed of by 
the cases Hx parte Hughes, Phil. 57, and Cook v. Cook, 1b. 583. 
“Fratricide is a more heinous crime than the killing of one 
with whom there is no tie of kindred.” A State in rebellion 
surely can not claim to be exempted from the law of nations 
applicable to a foreign power waging war. 

There is no error. 


Per Curiam. Judgment affirmed. 


MARY DUNN, £ parte. 


If a widow who has petitioned for a year’s allowance die after the Com- 
missioners have made the allotment and before the confirmation of their 
report by the Court, the petition abates, and cannot be revived by her 
administrator, 

‘(Coe v. Brown, 5 Ire, 194, Kimbails vy. Deming, 5 Ive, 418, cited and approved.) 


PETITION for a year’s allowance, abated before Watts, J., at 
Fall Term 1868 of the Superior Court of Wakk. 

The petition had been filed at February Term 1868 of the 
County Court of Wake. Upon the return of the report of 
the Commissioners, at May Term, the death of the petitioner 
was suggested, and her executor applied for leave to become 
a party to the petition. The Court, however, considering that 
the petition had abated, refused to allow the application. 
Thereupon the executor appealed. 

It was agreed that Mrs. Dunn had died after the Commis- 
sioners had made out their report. 

In the Superior Court, at the instance of certain creditors 
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of the estate, his Honor confirmed the judgment below, and 
the executor again appealed. 


Haywood, for the appellant. 
Rogers & Batchelor, contra. 


SETTLE, J. When a widow files a petition for a year’s pro- 
visions, under the statute, and dies before any allotment is 
made, the administrator has no right to revive the petition, 
but itis abated. Cow, v. Brown, 5 Ire. 194. 

Before such allotment, she has no interest transmissible to 
her administrator. Azmballiv. Deming, 5 Ire. 418. 

What amounts to an allotment? 

It is contended here, that the acts of the Commissioners, 
appointed by the County Court to allot and set apart a year’s 
support for the petitioner, constituted such an allotment. 

We cannot think so. 

Their acts were only a part of the proceedings, necessary 
to obtain a year’s provisions. The petitioner died before the 
report was returned to Court. Upon the return of the report 
it was open to exception, and might have been set aside. The 
allotment is not complete until the report is confirmed by the 
Court. There is no error. 


PER CURIAM. Judgment affirmed. 


A. F, SMITH and B, 8. ROBERTS, Ex'rs., » R. MOORE. 


A surety to a note made in 1861 having paid it off in 1866, held, that his 
claim on that account against his principal was not included in the Ordi- 
nance of June 1866, which conferred exclusive jurisdiction on the 
Superior Courts in regard to all actions on contracts made prior to May 
1, 1865, 

(Pender vy, Carter 12 Ire, 242; DeRossett v. Bradley ante 18; cited and 
approved.) 
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Assumpsit, tried before Cilley, J.,at Spring Term 1868 
of the Superior Court of Davrpson. 

The facts appear sufficiently stated in the opinion of the 
Court. 


Gorrell, for the plaintiffs. 


No counsel, contra. 


Dick, J. A note executed to A, by B as principal, and C 
as surety, is in no way a contract between B and C; if the 
note is paid by either ot them, it is absolutely discharged. 
The only contract between the principal and surety before the 
payment of the note, is one of indemnity implied by law, and 
gives the surety certain equitable rights to secure indemnity 
both against the creditor and principal. After payment by 
the surety, he has an equity to be subrogated to all the rights of 
the creditor, against the principal debtor, so as to have the benefit 
of all collateral securities, which the creditor may hold. The 
right of subrogation is not founded in contract, but takes place 
by operation of law. If the note is paid by the surety, a new 
debt arises by implication of law, between him and his princi- 
pal, which is essentially different from the contract which 
existed between the parties and the creditor, and it cannot be 

said to arise out of such contract. This new debt is created 
by the payment; the cause of action arises then for the first time, 
and the Statute of Limitations begins to run. Pender v. Car- 
ter,12 Ire. 242. 

This principle was applied to the case of co-sureties at the 
last term of this Court. De Rosset v. Bradley, ante 1T. 

In this case the defendant as principal, and the testator of 
the plaintiffs as surety, executed a note to Lowe in 1861. A 
judgment was obtained on said note against the parties liable, 
and on the Ist of May 1866, the plaintiffs, as executors, paid 
off said judgments; and then, for the first time, a cause of 
action arose to the plaintiffs against the defendant. In Octo- 
ber 1866, they commenced suit in the County Court of David- 
son,and by appeal the case was carried to the Superior Court, 
where a motion was made to dismiss the suit, for the want of 
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jurisdiction in the County Court, where it was commenced. The 
motion was founded upon the Ordinance of the Convention, rati- 
fied June 23, A. D. 1866, giving exclusive original jurisdiction 
to Superior Courts, of all actions upon contracts made prior to 
the Ist of May, 1865. His Honor in the Court below, being 
of the opinion that the plaintiffs’ claim did not come within 
the exception of the 17th section of said Ordinance, sustained 
the motion to dismiss. In this opinion there was error, as the 
-ordinance has no application to such causes of aetion. 
The judgment is reversed, and a venire de novo awarded. 


Per. CuREAM. Ventre de novo. 


THE STATE vo, JAMES C,. KEITH. 

‘In a case where a prisoner moved a Court for a discharge on the ground 
that his offense was within the provisions of a certain Amnesty act, and 
such allegation was admitted by the Solicitor for the State: held, that even 
if the act required a plea, in order to show its application to the case be’ore 
the Court, the record exhibited a substantial compliance with such 
requirement. 

_ "The Ordinance of 1868, ch. 29, repealing to the Amnesty act of 1866, ch. 3, 

is substantially an ex post facto law, inasmuch as it. renders criminal what 

before its ratification was not so, and takes away from persons their 
vested rights to Immunity. 


(State v, Cook, Phil. 585 and State v. Blalock, Id. 240, cited and approved. ) 


Morton to discharge a prisoner, heard before Cannon J., at 
Fall Term 1868 of the Superior Court of BuNcoMBE. 

The prisoner was held under seven different. charges of 
murder. The case stated that this was an indictment for the 
‘murder of Roderic Shelton, in Madison county in 1863, and 
had been removed for trial to Buncombe upon affidavit of 
the prisoner. The defendant by his counsel, moved the Court 
for his discharge, upon the ground that he was acting as an 
officer in the Confederate States’ military service when the 
alleged homicide took place, and he alleged that his case came 


JANUARY TERM, 1869. 141 


STATE v. KEITH. 


within the provisions of the Amnesty act of 1866-67. It was 
admitted by the Solicitor that the case came within that act, 
but he submitted that that act had been repealed by an Ordi- 
nance of the Convention of 1868. 

The Court being of opinion that the Amnesty act had been 
repealed, declined to allow the motion, and the prisoner 
‘appealed. 


Phillips & Battle, for the appellant. 


A general amnesty act need not be pleaded. United States 
v. Wilson, T Pet. 150; 3 BI. 401; State v. Blalock, Phil. 242. 
A prisoner cannot even waive its benefit, Hawk. P.C. 

An amnesty act is irrepealable. By comparing the entry of 
a plea of Parliamentary pardon, in 3 Co. Inst. 234 with that 
of pardon by the Crown, in Co. Ent. 356, it will be seen that 
the former is an acquitial. Such acts are remnants of the 
ancient jurisdiction of Parliaments and Legislatures to try 
offenders. Our Constitution forbids attainders, but leaves the 
right to acquit. 

This case shows that the definition of ex post facto laws in 
Calder v. Bull, 3 Dall. 386, does not cover all varieties of such 
legislation; the Ordinance in question plainly violating that. 
p: ohibition. 

It also violates the XIV Article, recently adopted, as regards 
the prisoner’s immunities. 

When a law is a contract, a repeal of it cannot take away 
a vested right. The Binghamton Bridge, 3 Wall. 51. 


Attorney General, contra. 


Ropman, J. As several other indictments against the 
prisoner are somewhat loosely referred to in the transcript of 
the record sent to this Court; it is proper to say, that the indict- 
ment against him for the murder of Roderick Shelton, is the 
only one which appears to have been adjudicated in the Supe- 
rior Court, and it is the only one which isin this Court. Our 
decision, and the observatious made in this opinion are con- 
fined to that case. 


# 
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Two questions arise on the record, and have been argued 
by counsel: 

1. Did the prisoner, in a regular manner, claim the benefit 
of the Amnesty Act of 1866~’67, ch. 3, p. 6? 

2. How was he affected by the repeal of that Act by the 
Ordinance of 1868, ch. 29, p. 69? 

We have considered the case with the care which its impor- 
tance deserves. | 

Section 1, of the act of 1866 contains a full and unequivocal 
pardon for all “ homicides and felonies” committed by officers 
or soldiers of the late Confederate States, or by officers or 
soldiers of the United States, “done in the discharge of any 
duties imposed on him, purporting to be by a law of the State 
or late Confederate States Government, or by virtue of any 
order emanating from any officer, &c.” 

Section 2 enacts: “ That in all cases where indictments are 
now pending, either in the County or Superior Courts, if the 
defendant can show that he was an officer or private in either 
of the above named organizations at the time, it shall be pre- 
sumed that he acted under orders, until the contrary shall be 
made to appear.” 

The prisoner alleged that his case came within the provis- 
ions of that act, (see State v. Cook, Phil. 535,) and moved 
his discharge. The solicitor admitted the allegation of fact. 
If a formal plea were necessary, we should be compelled, from 
the practice which has prevailed universally in this State, to 
take the allegation of the prisoner as equivalent to such plea, 
and the solemn admission of the officer of the State binds the 
State as an admission of its truth. It is said in Hawkins, 
Book 2, ch. 87, § 61, p. 550: “But it seems agreed that the 
Court is so far bound to take notice ex oficio of a general 
pardon by parliament, which extends to all persons in general] 
‘without exception, that it cannot proceed against any person 
whatsoever, as to any of the offences pardoned, though he be 
so far from pleading it, or praying the benefit of it, that he 
does all he can to waive it.” 

Blackstone says (Book 4, p. 401:) “A pardon by act of” 
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parliament is more beneficial than by the King’s charter, for 
a man is not bound to plead it, but the Court must, ex officio, 
take notice of it, neither can he lose the benefit of it by his 
own laches or negligence, as he may of the King’s charter of 
pardon.” Judge Marshall, in Umted States v. Wilson, T Peters 
163, says: “The reason why a Court must, ex officio, take 
notice of a pardon by act of parliament, is that it is considered 
as a public law; having the same effect on the case as if the 
general law punishing the offence had been repealed or 
amended.” 

In State v. Blalock, Phil. 240, the act of 1866 was passed 
after the conviction of the defendants, and their appeal to this 
Court, and the Court took judicial notice of the Act, and 
seeing from the record that the case of the prisoners came 
within it, ordered their discharge. __ 

All that could have been necessary for the prisoner to 
do in this case, was to show that he was an officer or soldier, 
and that the felony was committed in the discharge of his 
duties as such, and we are clearly of opinion that this was suf- 
ficiently alleged; indeed no objection of that kind was taken 
below, and it may, therefore, admit of some doubt, whether it 
could properly be taken here. 

The more important question remains. The Judge put his 
refusal to discharge the prisoner entirely upon the effect of 
the ordinance of 1868. There are cases in which a pardon 
from the Chief Executive has been held void by the Courts, as 
having been obtained by fraudulent representations, and pro- 
bably a special pardon from a Legislature might be avoided on 
the like grounds. But we have searched in vain for any 
instance, in which a parliamentary, or legislative, or other act 
of general amnesty and pardon, has been revoked. We find 
no decided case, nor even any dictum referring to such a circum- 
stance. We are left therefore to determine on its effects from 
general principles alone. 

The effects of a pardon are well settled in law: as oe as 
the State is concerned, they destroy and entirely efface the 
previous offence; itis as if it had never been committed. 
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Bishop says itis “a remission of guilt.” not only of the 
punishment of guilt. 1 Bishop Cr. L. §749. 

In the United States v. Wilson, 7 Peters 163, it is likened by 
Marshall, ©. J., to a deed vesting rights: the right, at least, 
to immunity for the previous offence. It is therefore a con- 
tract between the State and the offender, of the most solemn 
character; on the faith of which it may be that he has come: 
within the jurisdiction. 

If the effect contended for,—to revive the previous offences: 
of the prisoner—can be attributed to the Ordinance of 1868.. 
it can only be, because the Convention of 1868 was subject: 
neither to the Constitution of the United States, nor to the 
previous Constitution of North Carolina, nor to the fundamen- 
tal rules of public law and morals, which bind every political 
community, whatever may be its form of government; but was 
absolutely lawless and unrestrained. We do not think the 
Convention of 1868 ever claimed such powers, and we can by 
no means admit them. It was assembled under the Recon- 
struction Acts of Congress to form a new Constitution for the 
State, and as representing the people of North Carolina, it 
had general legislative powers. It could change the old State 
Constitution as it pleased, but the power to make a new one 
was at least limited by the proviso, that it should be “ repub- 
lican inform.” The ordinance in question is not found in the 
Constitution, but isa part of the legislative action of the Con- 
vention. The legislative power of the Convention was limited, 
at least, by those sacred principles which are contained in the 
Constitution of the United States and of everv American State; 
that no ex post facto law shall be passed, and that no man shall 
be deprived of vested rights, or of life andliberty, except accor- 
ding to law. Amendments to Constitution of the United States, 
Art. V, Art. I §9, ch. 38, Bill of Rights of North Carolina, 
§§12, 24. New Constitution, Bill of Rights, §§32, 35. 

These great principles are inseparable from American gov- 
ernment and follow the American flag. No political assem- 
blage under American law, however it may be summoned, or 
by whatever name it may be called, can rightfully violate 
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them, nor can any Court sitting on American soil sanction 
their violation. Congress could not give to the Convention 
greater powers than itself possessed. 

The ordinance in question was substantially an ex post facto 
law; it made criminal what, before the ratification of the ordi- 
nance was not so; and it took away from the prisoner his 
vested right to immunity. 

We think the Judge should have discharged the prisoner. 
Let this opinion be certified, &c. 


PER CURIAM. Judgment reversed. 


BENJAMIN F, AYCOCK vo. F. B, HARRISON, and others. 


Where a ven, ex., was returned to August Term 1866 of Wayne County 
Court endorsed ‘t No sale on account of the Stay Law;” Held, thit such 
was not a due return; aso, that the plaintiff in the execution was enti-- 
tled to have another writ of ven. ex. issued from the August Term. 

Where at the time that a motion for a procedendo to the County Court was: 
made in the Superior Court, the motion should have been granted, and in. 
the interval between that time and the time when the case was decided in. 
the Supreme Court the County Courts had been abolished, held, that as. 
the Court was not informed whether the record of the case had been 
transferred, the only order practicable was, that the case be remanded to: 
the Superior Court,in order that the plaintiff might take such steps as he- 
might be advised. 


Morton for a procedendo, heard before Barnes, J., at Fall 
Term 1866 of the Superior Court of WAYNE. 

At August Term 1861, of the County Court of Wayne, 
the plaintiff had obtained a judgment against the defendants. 
Successive executions were duly issued thereupon, and, pre- 
viously to May Term 1866, a levy had been made upon certain 
Jand. From May Term 1866, a ven. ex. was issued, and at 
August Term thereafter, it was returned “ No sale on account 
of the stay law.” At the term last mentioned, the plaintiff. 
moved for an alias writ of ven. ex., but the motion was refused. 
He thereupon appealed, an?, before his Honor below, moved for- 

10 
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a writ of procedendo, directing the County Court to issue the 
writ of ven. ex., as asked for before. 
His Honor refused to allow the motion, and the plaintiff 


appealed again. 


Person, for the appellant. 
No counsel contra. 


Reade, J. The return of the sheriff, on the vendition 
exponas issued from May term 1866 of the County Court, “No 
sale on account of the stay law,” was without warrant of law. 
The plaintiff’s motion at November term, 1866, for an alias 
ven. ex. ought to have been allowed. The plaintiff’s motion 
at Fall Term of the Superior Court, 1866, for a writ of pro- 
cedendo ought to have been allowed. The refusal of the 
motion by his Honor was error. But it was an error which 
can not now be cured; for the Court, in which the judgment 
and execution were, has been abolished. There is, therefore, 
no Court to which the writ of procedendo can issue. There is 
@ provision for transferring the case from the County into the 
Superior Court, but whether that has been done, we are not 
informed. At least, there is no remedy which we can admin- 
ister as the case now stands. The plaintiff is entitled to judg- 
ment for his costs in this Court, and the cause will be remanded, 
that the plaintiff may proceed as he may be advised. 

This will be certified, &c. 


Per Curiam. Error. 
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A.J. GALLOWAY ». D. A. JENKINS, Treasurer, and THE CHATHAM 
RAIL ROAD COMPANY. 


By the Court (Pearson, C. J., RopMAN, and Dick, JJ, concurring.) 1. Itis 
competent for a tax payer to file a complaint on behalf of himself and all 
other tax-payers in the State, whereby to enjoin the issue of State 
Bonds under an unconstitutional Act of Assembly. 

2, The Act of the 18th of December 1868, in requiring the T1easurer offthe 
State to subscribe for stock in the Chatham Rail Road Company,and to pay 
for the same by issuing Bonds of the State, is unconstitutional, under 
Art 5. § 5, clause 2, of the Constitution of the State. 


3, That clause adds to the restrictions in the former clause of the same 
section, peculiar restrictions of its own in the cases covered by it. 

4, Asubscription for stock in a corporation and issuing Bonds to pay for 
such stock, is a gift of the credit of the State, within the meaning of 
Art 5, § 5 el. 2, above. 

Per RopMan, J. Even if the Bonds of the State were at par, the General 
Assembly could not give or lend its credit without submitting the ques- 
tion to the people. 

Also, The test of Bonds being at par is, whenever in the particular trans- 
action the State receives in legal money the sum which she becomes liable 
to pay. 

Per READE and SETTLE, JJ, dissenting. The Act of ‘the 18th of Decem- 
ber 1868 (above) is constitutional and valid. 

Per READE, J. 1. Tax-payers do not constitute a class, in the sense in which 
it is said that one of a class may file such bills as the present in behalf of 
the whole class. 

2, The injury threatened to that class by the issue of bonds, is not so immedi- 
ate, certain and irreparable that a Court will give the extraordinary relief 


sought here. 

3. By ‘‘par,” in the section of the Constitution under consideration, is 
meant, par value in the particular transaction in which the bonds are 
issued. 

4, Whether an article (stock, or other thing) purchased in the course of 
the particular transaction, is of a par value with the bonds issued for it, 
is exclusively a matter for the Legislature to decide; and such decision 
cannot be reviewed by a Court.. 


5. By the Act in question the State does not, either give or lend its credit; 
but uses it. 


InsuncTIOoN, dissolved by Watts, J., upon motion in the 


148 IN THE SUPREME COURT. 
GALLOWAY v. CHATHAM R, R. Co. 


Superior Court of Wake, at Chambers, on the 4th day of Jan- 
uary 1869. 

The complaint, filed upon the 29th day of December 
1868, purported to be preferred by the plaintiff in his character 
asa citizen, tax-payer and property-holder of the State, on 
behalf of all persons of that class, against D. A. Jenkins, as. 
Treasurer of the State, and The Chatham Rail Road Com- 
pany. 

It alleged that the Company had been chartered by the Act 
of February 15, 1861, and that its charter had subsequently 
been amended by Ordinances passed January 30, 1862, and 
March 11, 1868, and by Acts passed February 5, 1862, August 3, 
1868, and August 15, 1868—the material facts of which were 
given. The complaint then set forth the preamble, and 
ss. 4 and 5, of the Act of December 18, 1868, entitled “ An. 
Act to re-enact and confirm certain Acts of the General 
Assembly, authorizing the issue of State Bonds to and for cer- 
tain Rail Road Companies, ” as follows: 

Sec. 4. The Public Treasurer is hereby directed, whenever 
the President of the Chatham Rail Road Company shall cer- 
tify that the grading of the Road between Cheraw in South 
Carolina, and the Gulf, or some other point on the Chatham 
Rail Road between Raleigh and the Gulf, has been let to con- 
tract, to subscribe to the capital stock of said Company, two 
million dollars in behalf of the State, which subscription shall 
be paid by delivering to the President of said Company coupon 
bonds of the State at par, of the denomination of one thousand 
dollars, dated October Ist, 1868, and payable in thirty years 
thereafter, bearing six per cent. interest, payable semi-annually, 
principal and interest payable in the City of New York, said 
bonds to be signed by the Governor, countersigned by the 
Treasurer and sealed with “The Great Seal of the State,” and — 
issued under the provisions of Chapter 90, Revised Code; 
Provided, That said bonds shall only be issued on the surren- 
der of a like amount of bonds of the State heretofore issued 
under an act to amend the Charter of the Chatham Rail Road 
Company, ratified the 15th day of August 1868. On which 
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surrender the same amount of bonds delivered by said Com- 
pany to the State under the said act shall be cancelled. Said 
subscription shall be preferred stock, and pay a dividend of 
six per cent. before any dividend shall be declared on the other 
stock. | 

Sec. 5. In order to provide for the payment of the interest 
which may accrue on the bonds issued as above mentioned, 
there is hereby and shall be annually, levied and collected a 
special tax of one twentieth of one per cent. on the taxable 
property of the State, collectable and payalle into the T reasury 
as other public taxes. 

Tt then alleged that the said Company was about to comply 
withthe provisions of said Act, and apply for the bonds thereby 
authorized to be issued, and that the Treasurer of the State was 
about to subscribe to the stock of the Company, and to issue 
Bonds to it as by such Act required, 

The prayer was, that the Treasurer should be enjoined 
from subscribing for stock and from issuing Bonds as the 
statute provided; and that the Company be likewise enjoined 
from accepting such subscription and from receiving such 
Bonds. | 

Upon reading the complaint to his Honor below, on motion 
for the defendants, the injunction theretofore granted upon an 
ex parte application, was vacated and dissolved; and the plain- 
tiff appealed. 


fowle & Badger, Haywood, and Person, for the appellant. 
W. H. Battle & Sons, Moore, Bragg, Phillips & Merrimon, 
contra. 


Pearson, C. J. On opening the case, the counsel of the 
plaintiff proved on principle and by authority, that the juris- 
diction against irreparable injury is applicable; under the 
doctrine, that where there is a right common to many, or an 
injury that would be common to many, a bill will lie in the 
name of one, in behalf of himself and others, to have the 
right established, or the injury prevented; on the ground of 
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avoiding multiplicity of suits; and brought this case within 
the rule, by the allegation that the plaintiff was a tax-payer.. 

The counsel of the defendants admitted the application of 
this doctrine, and stated they were instructed not to raise the 
objection; for if the General Assembly had power to issue 
these bonds, their clients had a deep interest in having their 
validity established; so as to enhance the value of the bonds,. 
before they were put in market; and, if the Legislature had 
no power to issue the bonds, it was a matter of concern to: 
every citizen of the State, that the question should be settled 
at the outset, so as to avoid the complication, that would grow 
out of the ideas of vested rights of repudiation, and the obli- 
gation of contracts, should these bonds be put in the market. 
with a cloud over them. 

We fully concur in this suggestion. Itis better for all sides: 
to have the matter settled now and here; and we were grati- 
fied to find that the Court has jurisdiction, and can determine: 
the question in the mode in which it is presented by this bill. 
Manly v. City of Raleigh, 4 Jones, Eq. 370. Mott v. Penn- 
sylvania, 80 Penn. Reports 39. 

By the Act of August 1868, chapter 14th, the General Assem-- 
bly enacts, sec. 1, “that to enable the Chatham Rail Road 
Company to finish their Road, the Public Treasurer be directed. 
to deliver to the Company coupon bonds of the State, not to 
exceed two millions of dollars.” Sec. 2: “In exchange for 
said bonds, the Company is to deposit with the Public Treas- 
urer bonds of the Company of the same amount, same interest, 
and same dates.” This Act is of no significance, except to 
show a conviction on the part of the General Assembly, that 
the public interest demanded the construction of this Road,. 
and a wish to aid the Company in its construction, provided 
the General Assembly had power to do so, without a viola- 
tion of the Constitution. | 

The provisions of the statute under consideration, are 
expressed so plainly as to relieve the Court from the task of 
construction. The tenor and effect of it is, that, to aid in 
constructing a Rail Road from Cheraw to the Coalfields, the 
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State subscribes two millions of stock—and to pay for the 
stock, creates a debt of two millions of dollars, and directs 
the bonds of the State to be handed to the President of the 
Company, upon the surrender of the bonds issued under the 
Act of August, 1868, and in the same bill, a special tax is 
levied to pay the interest annually. 

Under Art. 5, Sec. 5, of the Constitution a question is made: 
‘Has the General Assembly power to create this debt of two 
millions in aid of the Chatham Rail Road Company, unless the 
subject be submitted to a direct vote of the people?” | 

The Section is in these words: “Until the bonds of the 
State shall be at par, the General Assembly shall have no 
power to contract any new debt or pecuniary obligation m 
behalf of the State, except to supply a casual deficit, or for 
suppressing invasion or insurrection, unless it shall in the same 
bill, levy a special tax to pay the interest annually. And the 
General Assembly shall have no power to give or lend the 
credit of the State, in aid of any person, association or cor 
poration, except to aid in the completion of such Ratl Roads 
as may be unfinished at the time of the adoption of this Con- 
stitution, or in which the State has a direct pecuniary interest, 
unless the subject be submitted to a direct vote of the people 
of the State, and be approved by a majority of those who 
shall vote thereon.” | 

The statute under consideration complies with the first 
clause, and the question depends upon whether the two clauses: 
of this Section are to be treated as being separate and inde- 
pendent of each other, or as being so connected as to mean: 
“Until the bonds of the State shall be at par,’ the General. 
Assembly shall have no power to create any new debt or 
pecuniary obligation (except in two specified cases), unless a 
special tax be levied in the same bill to pay the interest—and 
in addition to this restriction, although the interest of the 
new debt is provided for, if the purpose be to aid any person, 
association or corporation, in respect to a Rail Road, Naviga- — 
tion or other like object, the General Assembly shall have no. 
power to give or lend the credit of the State, unless the sub- 
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ject be submitted to a vote of the people (except in two speci- 
fied cases.) 

The two clauses being in the same section, and connected 
by the conjunction “and,” would naturally lead to the infer- 
ence that they are to be taken in connection; and that the 
second is superadded to the first, with a view of making a 
further restriction upon the power of contracting a new debt 
or pecuniary obligation, in the cases covered by it. This 
inference is not conclusive; and leaves the question, in some 
degree, open for the application of other rules of construction. 

The section under consideration is worded with much pre- 
cision, and without the use of expletives; the terms are inten- 
sified. In the first clause the two exceptions have the effect 
to make it read: ‘“‘shall have no power to create any new 
debt or pecuniary obligation whatever, except,” &c.,—not even 
to build a Penitentiary, unless a special tax,&c. In the second 
clause, the two exceptions have the effect to make it read: 
“ shall have no power to give or lend the credit of the State, 
iu any case whatever, except” &e., “unless the subject be sub- 
mitted to a vote of the people;” so, the intention to restrict 
the power of the General Assembly in regard to increasing 
the public debt in any mode or manner, is as strongly 
expressed as the English language can do it. In matters of 
construction, the Court is not to confine itself to the particular 
section; but is to consider the entire instrument, in order to 
find the general purpose, and the object arrived at. 

“To maintain the honor and good faith of the State untar- 
nished, the public debt regularly contracted before and since 
the rebellion, shall be regarded as inviolable, and never to be 
questioned.” Art. 1, § 6. 

“No law shall be passed to raise money on the credit of the 
State, or to pledge the faith of the State, directly or indirectly, 
for the payment of any debt, &c., unless the bill is read three 
times on three different days, and unless the yeas and nays on 
the second and third readings of the bill shall have been 
entered on the Journal.”—Art. 2, § 16. 

“The General Assembly shall, by appropriate legislation, 
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-and by adequate taxation, provide for the prompt and regular 
payment of the interest on the public debt, and, after the year 
1880, it shall lay a specific annual tax upon the real and per- 
sonal property of the State, and the sum thus realized shall be 
set apart as a sinking fund, to be devoted to the payment of 
the public debt.”—Art. 5, § 4. 

Here, we have a declaration of a purpose to maintain the 
honor of the State, and pay off the public debt,—a rebuke of 
hasty legislation, in reference to raising money and pledging 
the faith of the State,—and an announcement that, although 
the debt is so large that it cannot be paid off for years, yet 
the interest must be paid promptly, and a sinking fund be pro- 
vided for the discharge of the principal. This purpose could 
not be effected without putting a stop to the increase of the 
public debt, by restricting the power of the Legislature. 
Accordingly, that restriction is made by the next Section, 
which in effect forbids the General Assembly from creating 
any new debt whatever, “ except,” &c. without providing for 
the interest; and in respect to debts or pecuniary obligations 
contracted by giving or lending the credit of the State, in aid 
of any person, association, or corporation, that shall be done 
in no case whatever, “ except,’ &., unless the subject is sub- 
mitted to a vote of the people; “ watil the Bonds of the State 
shall be at par.” 

But the Court is also required to look at the previous legis- 
lation, by which the evil, calling for these cumulative restric- 
tions was caused, and this will furnish a key to the meaning, 
and open it so plainly to view, “ that he who runs may read.” 

The war debt has been put out of the way by a dash of the 
pen. It will be found, that most of the public debt was incur- 
red in three modes: Ist, by subscribing for stock in Rail 
Road and navigation companies, and issuing bonds to pay for 
the stock, the State becoming a member of the corporation; 
this is the heaviest item, and amounts to, say eight millions of 
dollars: 2nd, by issuing bonds of the State, and exchanging 
such bonds for a like amount of the bonds of the corporation, 
the State not becoming a stockholder, and taking collateral 
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security of more or less value; this is the next: heaviest item,. 
and amounts to abount three millions of dollars: 3d. by endors- 
ing the bonds of corporations and taking a mortgage or some 
other collateral security; this item amounts to about two 
millions. 

These are the three modes, by which, judging from the past, 
it was apprehended the public debt might be so run up, as to 
ruin the credit of the State, and tarnish her honor, and her 
reputation for good faith. 

Is the construction admissible, by which the Constitution is 
supposed to guard against two of these sources of danger, and 
leave the public interest exposed to the other? And that, the 
one most fruitful of evil! Would we impute wisdom to an 
individual, who having a field exposed on three sides, should 
carefully fence up two of the sides, and leave the other side 
open ? 

Let us see, what word is relied on to justify this construc- 
tion; for it rests on a single word. “ And the General Assem- 
bly shall have no power to give or lend the credit of the State, 
in aid,” &c. Itis the word “give,” and the argument is: This- 
was a regular business transaction—the State subscribes for 
stock and becomes a member of the corporation, and creates a. 
debt by issuing its bonds to pay for the stock; true, the pur- 
pose was to aid the corporation in making a Road which will 
greatly benefit the State; but, this is in no sense giving the 
credit of the State; for the State receives a consideration, to 
wit: the stock; and to give, is to do an act gratuitously; to 
pass something for nothing. In construing an instrument, the 
words must be taken in their ordinary meaning in connection 
with the purpose for which they are apparently used “To 
give,” is sometimes used to convey the idea of a gratuity; but. 
it has a much broader meaning. “ Give,” means to pass from. 
one to another, and the idea of its being done for or without a. 
consideration is not involved. In old conveyances “ give and 
grant” is used in place of dedi et concessi. I will give you my 
horse for yours? What will you give me for my horse? 
What did you give for your house and lot? I will give you a 
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thousand dollars for it—provided you will give me six months 
credit. | 

This is obviously the sense in which the word is used in the 
section under consideration. For, besides the purpose which, 
as we have seen, the framers of the Constitution had in view, 
it is used in connection with the word lend, which imports a 
gratuity, and is introduced, lest the word “ give” might be con- 
fined to cases where a consideration passed, and to cover the 
whole ground; so as to show that the credit of the State was 
not to be used in any way, either for a consideration or as a 
gratuity. The General Assembly shall have no power to give 
the credit of the State to this corporation, by making a sub- 
scription for its stock, is one sense. The General Assembly 
shall have no power to give the credit of the State to this cor- 
poration by an exchange of bonds, is another sense. The 
General Assembly shall have no power to give the credit of the 
State to this corporation by endorsing its bonds, is another 
sense. And the section might have included this class, with- 
out the additional word “lend.” But its being used, shows an 
extreme solicitude to cover every supposable case in which the 
credit of the State might be used, whereby the public debt 
would be increased. 

In the first clause of the Section, “ to contract any new debt,” 
covers the whole ground, without the additional words “ or 
pecuniary obligation.” It is remarkable, that these two are 
the only instances in which the use of what might seem to be 
an expletive word is resorted to, showing an extreme anxiety 
that the intention to cover the whole ground should be plainly 
expressed. 

The suggestion, that the credit of the State was given by 
this statute to aid in the completion of an unjimshed Rail Road,. 
was not strongly urged on the argument, and, indeed, it could 
not be. An unfinished road is one that has been begun, and 
partly worked on, and such a road is made an exception, on 
the ground that it might be proper to finish it, in order to- 
prevent a sacrifice ot the work that had been done. There is 
no evidence that such was the fact in regard to this road. 
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The other suggestion, that the State has a direct pecuniary 
‘interest in this road, was properly abandoned. The word has, 
is in the present tense; the exception, is obviously confined to 
roads in which the State had a direct pecuniary interest at the 
time of the adoption of the Constitution; otherwise the State 
might, by a subscription for stock, become directly interested 
in every Rail Road or Navigation scheme, that should there- 
after be projected; and thus, the restrictions of the Constitu- 
tion would be of no effect, whatever. 

Our opinion is, that the statute under consideration is void, 
and that the General Assembly had no power to pass it, with- 
out submitting the subject to a vote of the people. 

In making this decision, we are relieved in some measure, 
from our feeling of responsibility, by the fact, that if the public 
interest imperiously calls for the construction of this road, the 
Constitution provides that it may be done, if such be the will 
-of the people. 


RopMan, J., concurrente. The nature of this case has been 
so fully stated in the opinion of the Chief Justice, that [ may 
enter in medias res, without making any useless repetition. It 
‘was admitted by the counsel, who argued this case on both 
sides with unusual ability, that the plaintiff as a tax payer, 
was entitled to appear in Court and ask for the relief which 
he demanded, if he could make a case entitling him to it, and 
thus the case was properly in Court. I think these admissions 
were properly made, and shall enter into no discussion of that 
part of the case. 

The material question is, whether that part of an act of the 
General Assembly, ratified on the 18th of December, 1868, which 
relates to the Chatham Rail Road Company, (§§ 4, 5, 6,) taken 
in connection with the act of which it is amendatory, violates 
§ 5 of art. 5, of the Constitution of the State, and transcends 
the constitutional power of the General Assembly. 

In any argument on this subject, it must be admitted that 
‘the power of the Legislature, over the subject, is supreme, 
unless restricted by the article of the Constitution cited. It 
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must also be admitted, that the article of the Constitution 
means something, that it was intended to operate as some 
restriction of the legislative power, and is not entirely a 
dead letter, and that it must have the full force which its 
words fairly and reasonably import 

Section 5 is divided, by its subject, into two independent 
clauses, and might weil have been put into two sections. The 
first clause, (omitting the exceptions, which In this are imma- 
terial,) says, until the bonds of the State shall be at par, the 
General Assembly shall have no power to contract any new 
debt or pecuniary obligation in behalf of the State,” unless it 
shall, in the same bill, levy a speciai tax to pay the interest 
annually. The requisition to levy a tax has been complied 
with in the act under consideration, and no question can arise 
upon this clause. 

The second clause then begins. It is connected with the 
former clause by the conjunctive “and,” but it imposes a new 
and independent additional restriction on the legislative 
power. The effect of the word “and” is simply to say, as an 
additional restriction. The additional restriction is super- 
added in certain special cases to the former general one. In 
no case (omitting the exception) could the General Assembly 
contract a new debt without imposing a tax. But thereisa 
class of casesin which the Legislature is forbidden to contract 
a new debt in behalf of the State, even if the State bonds are 
at par or a tax to pay the interest be imposed, without sub- 
mitting to ita voteof the people. That class is provided for in 
the second clause of section 5: “ And the General Assembly 
shall have no power to give or lend the credit of the State in aid 
of any person, association or corporation (except to aid in the 
completion of such Rail Roads as may be unfinished at the 
time of the adoption of this Constitution, or in which the State 
has a direct pecuniary interest) unless the subject be submitted 
to a direct vote of the people of the State, and be approved by 
a majority of those who shall vote thereon.” For the purposes 
of the present argument, the words in brackets may be omitted; 
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for itis true, or must be admitted, that the road provided for in 
the Act of 18th December, 1868, is neither an unfinished road 
nor one in which the State had, at the adoption of the Consti- 
tution, “a direct pecuniary interest.” 

The Chatham Rail Road, between the termini and the route 
established by previous legislation, was an unfinished Road, 
in the legislative meaning of the phrase; but the Road which 
was to start from one of the termini of the Chatham Road, 
or from some point on it, and run thence to Cheraw, was 
a Road which was unfinished, in the sense that it had never 
been begun, but not in the sense contemplated by the Con- 
stitution, which meant only to include those roads which 
had been begun, but were unfinished at its adoption. We 
are obliged to give this meaning to that phrase in the Consti- 
tution, as any other construction would render it totally 
ineffective, and defeat any policy which it may be supposed it 
was intended to enforce. 

The question then is reduced to this, does the Act of Dec. 
18th, 1868, “give or lend the credit of the State in aid” of 
the Chatham Rail Road Company or any other person, asso- 
ciation or corporation? If it does, it is prohibited by the 
clause of the Constitution above cited, which this Court is 
bound to obey as the paramount law. The question being 
reduced to these brief dimensions, it seems to me, with all 
respect for my learned brothers who have come to a different 
conclusion, that the answer can scarcely be doubtful. Waiv- 
ing all discussion as to the lexicographical or technical and 
legal meaning of the word give,” as to whether it includes 
a grant, both with and without valuable consideration, it seems 
to me to be clear, that the words ‘‘give or lend” were intended 
to include every mode in which the State could render its aid 
to a Rail Road Company by means of its credit. It would be 
scarcely respectful to the intelligence of the Convention of 
1868, to suppose that they intended to forbid the Legislature 
from giving the credit of the State without consideration, and 
yet to allow them to do it on the consideration of a pepper 
corn, of a certain number of shares of stock of a purely 
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nominal value. It is said that the Statute of uses, enacted with 
great care by the English Parliament, had no other effect 
than to add three words to a conveyance. That was because 
the Judges were determined to defeat the law. But we can 
come to the consideration of this question in no such spirit, 
and with no such purpose. Our duty is to give to the clause of 
the Constitution the effect which its words plainly import, and 
not to filter them into a nullity by hypercritical refinement. 
The construction which I give to this clause makes it mean 
something; any other construction, in my opinion, makes it 
mean nothing. Indeed, I do not know how its meaning could - 
have been more clearly expressed. Had it said as the Consti- 
tution of Ohio does, ‘shall not in any manner give or lend its 
credit”, &c—would it have been more expressive or exhaus- 
tive of every mode than the present phraseology ? 

“Thou shall not kill!” Would this prohibition be made 
more forcible by adding “in anyway ?” Assuming the meaning 
of the word “give” to be what is here contended for, does 
the State give its credit *in aid of the Chatham Rail Road 
Company, by giving its bonds for stock to be sold by the Com- 
“pany to raise funds to build the road? The bonds were the 
eredit of the State, and for what purpose could they have 
been given, except to aid the Company to build the road 
described in the act? 

These considerations compel me to the opinion that the act 
of the Legislature is in violation of the Constitutional restric- 
tion cited, and can, therefore, have no force, until submitted 
to and sanctioned by a vote of the people. 

In the view which I have taken of § 5, Art. 5 of the Con- 
stitution, it is quite immaterial in reference to the act under 
consideration, whether the bonds of the State are at par or 
not. The Legislature cannot (even if the bonds are at par) 
give or lend the credit of the State, in aid, &c., without sub- 
m‘tting the question to the people. | 

This view renders it unnecessary to consider a question, dis- 
cussed at the bar, as to the validity of a debt contracted by the 
Legislature, within the first clause of §5 and not within the 
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exceptions, without laying a special tax to pay the interest. 
If, for example, the Legislature should contract with some. 
person to build a State House for $100,000, or any other sum, 
and should issue bonds to him for that sum in payment, without. 
levying a special tax to meet the interest, and if the contractor 
should in his contract, agree to receive the bonds at par, and — 
it should be so set out and and provided in the act, would such 
an act be unconstitutional? Would the fact that the bonds. 
were declared in this particular case to be, and to be received 
at par, be a substantial fulfilment of the constitutional condi- 
tion precedent ? 

A. short discussion of this point in reference to the case 
in question will not be without value. What does the Consti- 
tution mean, when it says, until the bonds of the State shall be 
at par? at par with what? It can only mean at par with gold. 
and silver, or with the legal tender notes of the United States. 
It cannot mean at par with the work of the contractor, or at 
par with any piece of land or other property which the State: 
might think proper to buy, because tlte value of these things. 
is uncertain, and rests only in opinion and agreement. Such. 
a construction would deprive the words “at par” of all defi- 
nite meaning. Gold and silver (or their legal equivalent) are- 
necessarily the only standards by which the value of the State: 
bonds must be measured. If then in the case supposed, the 
State should undertake to pay the contractor in State bonds, 
it would render it impossible to ascertain whether or not the: 
bonds would be at par. In such a case the bonds would 
not be at par, in the sense of the Constitution, and no legisla- 
tive declaration, and no agreement in the contract, could make: 
them so, so long as it appeared that they were parted with 
for a thing of uncertain and unascertainable value. It isa 
matter of no consequence in the construction of this section of 
the Constitution, what the bonds of the State ordinarily sell 
for in the money markets of the world; no Court can ever 
be called on to say whether at the ratification of a certain 
Act of Assembly, they were worth 99 or 100. The test in 
every case must be whether on the particular bonds, issued 
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under the circumstances supposed, the State actually received 
in legal money the sum which it became liable to pay. 
In no other way than by the conversion of the bonds into money, 
can it be ascertained that they are at par, and in no other way 
can the policy of the Constitution be effected 

These considerations are responsive to some portions of the 
argument which has been ‘addressed to the Court, but in the 
view that I take of it they are not necessary to this case 

J have not considered, at all, the policy of the Act of Decem- 
ber, 18th 1868. With that question I have nothing to do. 
I feel bound to obey the Constitution which the people of 
North Carolina have adopted as their supreme law, according 
to my understanding of it, and to give them the benefit of 
those restrictions on the legislative power, which, by inserting, 
they have shown that they considered valuable. I admit, 
fully, the weight of the observation which has been made, that 
a Court should not refuse to give effect to an Act of the 
Legislature as unconstitutional, unless it is clearly so. But, 
in this case, I have not been able to bring myself to entertain 
a doubt as to the meaning of the Constitution. I think its 
words are plain and that we are obliged to give them the . 
effect which I have assigned to them, or to deprive them of 
all practical effect, and of all sensible meaning whatever, and, 
so thinking, my course of duty is plain and unavoidable. 

I coneur, in opinion, with the Chief Justice, and Dick, J. 


READE, J., dissentrente. I propose to consider, first, whether 
the Court ought to entertain the suit; and, secondly, whether 
the act is constitutional. 

I. The Constitution declares that the three departments of 
the Government, the Legislative, Executive and Judicial, shall 
be kept separate and distinct. The reason for this is so appa- 
rent, that it was not thought necessary to declare it. Nothing 
is less stable than “a house divided against itself:” and divis- 
ion, 2. e. strife, would be as inevitable between the departments 
as between individuals, but for the observance of this impor- 
tant, fundamental principle. We have hitherto observed it. 
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and with the best results. There have often been strong 
inducements to depart from it. During this term of the Court 
the Legislature adopted a resolution, requesting the Court to 
advise the Legislature upon the Constitutional provision in 
regard to “ Homesteads.” It was a question of: great import- 
ance, and of general interest, one in which much more was at 
stake than in the case before us; yet, we were obliged to decline 
even so much as the expression of our opinion. So, what is 
known as the Stay-Law, has greatly interested the public, and 
much anxiety has been manifested to learn the opinion of the 
Court, in advance of a decision in any given case. In these, 
and in all like cases, it has been urged, that if the opinion of 
the Court could be known in advance, it would prevent litiga- 
tion and allay public excitement. It has not always been 
pleasant or easy to stand still, and let the billows of public 
anxiety break against us; yet we have done so, and have been 
sustained by considerate public sentiment. 

I know it is said that we will not depart from that whole- 
some rule in this case, because here we have a case between 
parties. If that be so, I admit that my objection is answered. 
But it must be so in the spirit as well as in the letter, for the 
Court must not allow itself to be used wnder cover, in viola- 
tion of a great fundamental principle:—for if it was thought 
that it would be a source of irritation for one department to 
interfere with the other in the light, how much more if the 
interference should appear in the shade / and if we refused our 
opinion to the Legislature when asked with the formality and 
courtesy of a resolution, how will we be justified, if we allow 
the end to be accomplished indirectly by an individual ? 

It is a great and mischievous error to regard legislative 
enactments as under a cloud, until the light of the Court 
shines upon them. Why should it be so? The Legislature is 
under the same oath and other obligations to observe the Con- 
stitution, as is the Court. It is composed of intelligent men, 
discussion is free, and all questions are considered by com- 
mittees, and in two houses. And it is now the settled rule of 
construction that unless an Act is plainly unconstitutional, the 
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Courts are obliged to declare it constitutional. The doubt, if 
there be any, must be given in favor of the Act, in deference 
to the Legislature and the people whom they represent. Under 
this rule, it has been very seldom that the Court has pro- 
nounced acts unconstitutional. 

I will not be understood as denying the power of the Court 
to declare acts unconstitutional. I concede the power. It is 
conservative. It is quite within probability, that a wise Leg- 
islature may, through inadvertence, pass an act inconsistent 
with the Constitution; and, in view of human frailty, it may 
be conceded that circumstances may influence legislators to 
commit palpable errors. The desire to do what is supposed 
to be a great good, or to avoid an evil, may press representa- 
tives unconsciously into the adoption of measures in conflict 
with the fundamental law. In such cases, it is fortunate that 
another tribunal, the Court, should have the power to arrest 
it, when it is brought to bear upon the citizens who have the 
right to demand that their constitutional securities shall be 
preserved. 

How stands this case? On the 18th of December last, the 
Legislature passed an act directing the State Treasurer to 
subscribe for $2,000,000 stock in the Chatham Rail Road, and 
to pay for the stock in the bonds of the State, payable thirty 
years hence, and providing for a special tax to meet the annual 
interest. And on the 29th of December, ten days thereafter, 
before one-tenth of the citizens of the State knew, as we may 
suppose, that such an act was passed, the plaintiff files a bill 
in the name of himself, and all other property-holders and tax- 
payers in the State, to enjoin, not the collection of the tax, but 
the issuing of the bonds. Will this Court take jurisdiction of 
such a case? The case was argued before us by nine eminent 
counsel, and with great ability. It ought to be a complete 
answer to the question, that neither in England nor America 
has there been decided a case like it. It is true that the ques- 
tion of jurisdiction was not much labored in the argument. 
The eminent gentleman who opened for the plaintiff did dis- 
cuss it, and referred us to divers authorities, but the counsel 
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for the defendants did not even controvert the question of 
jurisdiction, but conceded it—stating that it was desired by 
the parties, and the Legislature, and the public, that the Court. 
should take jurisdiction and decide it. Thence I derive an 
argument against the jurisdiction. Wherefore this great and 
general anxiety ? we are not informed that any considerable 
amount is involved, so far as the plaintiff is concerned; indeed, 
his interest is so inconsiderable that he has not thought proper 
to state it in his Bill. Evidently because it is a great question 
of public policy. It is a momentous question, involving the 
largest state interests. On the one side, it is insisted that if” 
the bonds are allowed to be issued, the State’s credit will be 
destroyed.. On the other, it is insisted that if the bonds are 
not allowed to be issued, it will be impossible to develope the 
resources of the State. But what has this Court to do with 
such questions? The Legislature represent the people, and it 
is their duty and theirs alone, to decide upon questions of 
expediency or policy. The Court is bound by iron rules, to 
decide cases as they arise between citizens; and I apprehend 
that we will have too much occasion to regret any departure 
from the old Jand-marks. Every body, and all parties, may be 
anxious for an interposition now, because each interest is 
expecting a favorable decision; but when the result is known, 
then will come the clamor, and the Court will lose its hold 
upon the publie confidence, which is its life and honor. If the 
Court may interfere now, at what stage of legislation may it 
not be called upon to interfere? It is insisted that it onght. 
to do so at the earliest moment, to prevent unconstitutional 
burdens upon the citizens, and, therefore, it ought to interfere 
now, before any rights are vested, or any liabilities are incur- 
red. Why not interfere sooner? Why not interfere the 
moment an alleged unconstitutional bill is introduced, or at. 
least, as soon as it is ordered to be printed? Why allow it to 
be printed, referred, reported upon, debated, passed, published 
and circulated ? All this must involve expense, and a tax 
upon the property-holders. It is no answer to say that the 
Court cannot enjoin the Legislature, but only its ministerial 
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officers; because, is not the printer, and is not the clerk, and is 
not the publisher, a ministerial officer? Clearly, as much so 
-as the Treasurer. 

I have said that no case like this has occurred before. I 
say so, because none was cited in the argument, and I have 
found none upon search. A number of cases were cited, but 
upon examination, they will be found not to support this. 

Of the authorities cited, those most relied on, and appa- 
rently most favoring the position in favor of the jurisdiction, 
are Adams, Eq. 320-1, Mott v. Pennsylvama Rail Road, 30th 
Penn. Rep., 39, and Caldwell v. Justices of Burke, 4 Jon. Eq. 
323. There were other cases, but none stronger than these. 

It is common learning, that one of a class may sue for him- 
self and all others of the same class: but that is with many 
restrictions, and I suppose it may be laid down as a rule, that 
one cannot have redress for himself and a class, unless, under 
the same circumstanees, he could have redress for himself 
alone, if he only were interested. I put the question then: 
Suppose it were legitimate for the Legislature to legislate so 
-as to affect individuals, instead of the community; and the 
Legislature had passed an Act, directing the Treasurer to 
issue a bond, payable thirty years hence, and to collect an 
annual tax of the plaintiff alone, to pay the interest; could the 
plaintiff file a bill for a special injunction against issuing the 
bond? 'To answer the question, it is only necessary to con- 
sider the cases in which special injunctions are granted. The 
injury sought to be enjoined must be, not merely possible or 
probable, but certain and irreparable. See Capehart v. 
Mhoon. Bus. Eq. 30, and a variety of cases in our own 
‘reports, of the same class. Suppose the plaintiff had sued for 
himself alone, and he certainly was not obliged to join the 
public with him—could he have the special injunction which 
he seeks? 

(1.) Is the injury to him certain? That he will even be in 
existence thirty years hence, when the bonds fall due, is not 
only not certain, but is quite improbable: and that he will be 
in existence, or will retain his modicum of taxable property, 
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when the tax is collected, is not certain. But suppose that to 
be certain; then (2) is the injury irreparable? . The issuing of 
the bonds is certainly not, and the collection of the tax is not 
more so; because, #f it should fall upon him, he might enjoin 
it then, as well as now, or pay it under protest, and recover it 
back. So weare remitted to the idea, that this suit is not 
entertained because it is necessary to one, the plaintiff, but to 
a class, the public. | 

Adams’s Equity. on the very page to which we were referred, 
lays it down asa rule, where one sues for a class, that “the 
Court in such cases will not proceed to a decree, until it is 
satisfied that the interest of all is fairly represented, and that 
there would be a preponderating inconvenience, in bringing 
them individually before it.” How does it appear to us, that 
the interests of all are fairly represented? A measure of im- 
mense public importance, adopted by a large majority of the 
representatives of the people, and involving grave Constitu- 
tional questions, is brought before us within ten days after its 
passage, by a single citizen, whose interest, so far as we know, 
may be covered by a dollar; and is defended only by a mere 
ministerial officer, and the Chatham Rail Road Company; 
without any interest at all, and which with unlimited liber- 
ality, admit every thing that the plaintiff alleges—not even 
giving us the benefit of an argument upon the question of 
jurisdiction, or any other except the naked question as to the 
power of the Legislature. Js the public interest fairly repre- 
sented, or is it represented at all? Suppose the plaintiff had 
made such admissions, or that the decision of the Court had 
been the reverse of what it is—that the law is constitutional, 
and that the bonds may issue, and the tax may be collected; 
would the public be satisfied to be concluded by such a deei- 
sion under such circumstances? What would those, who. 
really have to pay the taxes, say when they come to protest. 
against it, and find that they have been concluded by a “man 
of straw.” 

But the cases put by Mr. Adams, where one of a class may 
sue, are not like this. They are cases where creditors—as. 
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creditors under a trust deed—or legatees, having an interest 
in a common fund, which cannot be administered except as 
among many, and too many conveniently to be made parties 
by name—in such cases, one inuy sue for himseif and for all, 

and when the Court is satisfied that all are fairly represented, 
it will proceed to administer the fund. I admit that these 
are not the only cases, but they are the illustrative ones. The 
case of Mott v. Pennsyivama Rail Road Company, supra, was 
this: The Legislature directed the Treasurer to sell the public 
canal at auction, with a proviso that the Pennsylvania Rail 
Road might take it at an advance price of $1,500,000, and, in 
that event, it should be exempt from taxation. There were 
three bills considered together by the Court, asking for a spe- 
cial injunction. The first, and the only one that prevailed, 
was at the instance of the Public Canal Commissioners, who 
sued, as well as Canal Commissioners as for themscives as tax- 
payers. They sought to enjoin the sale of the canal, because 
they had charge of it as public officers, and it was their duty 
to preserve, and to manage it for the public interest; and 
further, because the Legislature had not the powcr to exempt 
property from its proper burden of taxes. Itwas proper that 
they should interfere then, if ever, because the sale was about 
to be made, and the canal taken out of their hands, and to go 
into other hands, under terms forever exempting it from taxa- 
tion. The Court refused to enjoin the sale, but enjoined so 
much of the ¢erms as exempted it from taxation. That case 
is distinguished from this by the fact, that the injury was: 
immediate, certain and irreparable, and was at the instance of 
persons who had charge of the canal, and who were about to: 
be deprived of the possession and control of it. And the 
burden of the decision is upon that ground; although it is 
stated in the opinion of the Court, that they had the right to 
interfere as tax-payers; but that was not insisted upon in 
the argument, although it was said in the argument on the 
other side, that there was no case In England or America, 
where a corporation had been enjoined from acting under a 
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legislative enactment; which probably is more than can be 
maintained. 

Another of the three bills, was at the instance of a “ loan 
creditor, ” for himself and all other creditors of the same class, 
alleging that the canal had been built by the State, by bor- 
rowing money and pledging the canal and its products, as 
security for the debt: and the plaintiff alleged, that, by the 
sale, he and others of his class, would lose their security; but 
the Court refused to interfere in their behalf, as by the sale 
they might get their debt, and their injury was not irreparable, 

The third bill was at the instance of a stock-holder in the 
Rail Road, and sought to enjoin the Rail Road from making 
the purchase, but the Court refused to interfere. 

In Caldwell, et. al. v. The Justices of Burke, 4 Jo. Hq. 323, 
the plaintiffs sought to enjoin the Justices of Burke county 
from subscribing for stock in a Rail Road, and laying a tax 
to pay the subscription. And the Court did not determine 
the question, as to whether that was the proper mode in which 
to seek relicf, saying: “Though the Court entertains but 
little doubt upon tlie question, yet in the view taken of other 
points in the case, it becomes unnecessary to determine, 
whether relief by injunction in this Court, is the proper mode 
of redress for those citizens of a county who allege gricy- 
ances from proceedings of this kind; and, therefore, nothing 
will be said on it.” I admit that there was an intimation of 
the opinion of the Court, but it was not a decision. The 
decision of the Court was against the plaintiffs upon the 
merits, and therefore the question was not important. 

It is to be noted that the injunction asked for, is not against 
levying taxes, but against issuing the bonds. And by no pos- 
sibility can that injure the plaintiff; indeed, it may greatly 
benefit him; and we have the opinion of the Legislature, com- 
petent to pass upon the fact, that it will not only not injure 
him irreparably, but will greatly benefit him, and all others 
who are made plaintiffs with him. I admit that the taxes are 
resultant, and when the question of their imposition comes 
under consideration, it must be determined,—and not till then. 
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T suppose the tax may be levied, notwithstanding the decision 
in this case, unless the Legislature repeal the Act; as the 
injunction in this case, does not and cannot extend to the tax. 
As, however, the issuing of the bonds is enjoined, I suppose 
the tax will be repealed. 

I conclude, (1) that the plaintiff is not one of a class with 
a common interest which can not be determined as well for 
himself alone, as in conjunction with his class—that one who 
conceives himself entitled to a “Homestead,” may as well file hig 
vill, for himself and all others who claim Homesteads, and 
invoke the decision of the Court,—or one debtor who claims 
the benefit of the stay-law may as well ask the interposition of 
theCourt, in favor of himself and all debtors of that class; 
and (2) that the plaintiff’s alleged injury is not immediate, 
but remote; is not certain, but doubtful; is not irreparable , 
but remediable: and, therefore, that he is not entitled to the 
extraordinary relief of a special injunction. 

There is one other reason why I think the Court ought not 
to entertain this suit. It has been already said, that the Act 
passed in December last. The Legislature, which passed it, 
is still in session. By the prompt repeal, in substance, of the 
August Act, upon its unconstitutionality being suggested, that 
honorable body has shown itself to be jealous of the integrity 
of the Constitution. The plaintiff is a citizen. The Legis- 
lature is his agent. If the Legislature has committed an 
error, why did not the citizen memorialize the Legislature for 
a correction of the error? Before that body he and all other 
citizens, could have had complete redress. [ailing to do that, 
his appeal to the Court is untimely and mischievous. 

It is urged as a reason why the Courtought to entertain the 
suit, that if the bonds are issued under a cloud, they will be 
depreciated in the market. I grantit. But how can they 
issue under a cloud, if the rule be, that every Act is valid 
unless it be plainly invalid? If the doctrine obtain, that nice, 
technical rules are to be observed in passing upon the consti- 
tutionality of statutes—if they are not to be presumed to be 
valid, unless they are plainly invalid, then all statutes will be 
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considered doubtful, until they are demonstrated by the Court. 
But if the true doctrine be now established, that every statute 
is to be deemed valid, unless the error be so palpable that he 
that runs may read, there will be no such troubles as we are 
now encountering. 

If. I proceed now to the consideration of the second 
question: 

Is the Act constitutional ? 

How ought that question to be approached ? 

In Hoke v. Henderson, 4 Dev. 1, speaking of the power of 
the Court to declare an Act of the Legislature unconstitu- 
tional, the learned Chief Justice Rurrin said: 

“The exercise of the power is the gravest duty of the Judge; 
and is always, as it ought to be, the result of the most careful, 
cautious, and anxious deliberation. Nor ought it to be, nor is 
it, ever exercised, unless upon such deliberation the repug- 
nance between the legislative and constitutional enactments, 
be clear to the Court, and susceptible of being clearly under- 
stood by all. In every other case, there is a presumption in 
favor of the general legislative authority recognized in the 
Constitution. The Court distrusts its own conclusions, of an 
apparent conflict between the provisions of the statutes, and the 
Constitution; because the former has the sanction of the intel- 
ligence of the legislators equal to the apprehension of the 
meaning of the Constitution, and of their equal and sincere: 
desire, from motives of patriotism and conscientious duty, to 
uphold that instrument in its true sense, and of the present and. 
temporary inclinations at least, of a majority of the citizens, 
which must be supposed to be known to their representatives, 
and to be expressed by them. But even these sanctions are 
not sufficient to overturn the Constitution, if the repugnance 
do really exist and is plain.” Note: “and is plain.” It is 
not necessary that I should cite other authorities, but they are 
abundant, both in the decisions of the Courts, and in the ele- 
mentary writers. The settled rule is, that unless the Act is 
plainly unconstitutional it must stand; if there is any donbt 
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about it, it must stand, in due deference to the Legislature and 
the people whose views they are supposed. to represent. 

Let us consider, then, not whether this Act is unconstitu- 
tional, but is it plainly so? Is it susceptible of demonstration 
to plain minds? Is itso, beyond doubt? It may be, said, if 
that be the rule, then no Act of the Legislature will ever be 
unconstitutional; because it is not to be supposed that the 
Legislature will ever pass an Act, clearly and plainly against 
the Constitution. I have stated, in considering the first ques- 
tion, that a wise Legislature might through inadvertence, 
inattention, haste, mistake, or the unconscious bias of pressing 
circumstances, violate the Constitution. Sometimes they da 
so, and when it is called to their attention they retrace their 
steps. It so happened with the present Legislature. In 
August, they passed an Act lending the credit of the State to. 
the Rail Road now under consideration, without either laying 
a tax, or submitting it toa vote of the people. And when 
the error was called to their attention in December, they cor- 
rected it by the Act which we are now considering. Thence 
I derive an argument in support of the Act; for, while we 
admit that a wise Legislature may pass an Act plainly uncon- 
stitutional, through inadvertence, &c, yet, can it be that. 
when their attention is directed to it,—when it is fully dis- 
cussed and considered—the Legislature can do so unwise or 
criminal an Act, as plainly to violate the Constitution? If 
the repugnance be plain, why the learned and able arguments. 
at the Bar? Or why the division of this Court, as nearly equal as. 
wecan be divided? Admit thatit may be unconstitutional, yet. 
can it be said to be plainly so, against the deliberate judgment 
of a majority of the Legislature, and a division of this Court, 
after full argument and much consideration ? and note, that it 
is not sufficient that its ‘unconstitutionality should be plain to 
any individual Judge’s mind, for that may be so by some peeu- 
lar process of reasoning, or superior astuteness or vigor of 
intellect, but is the fact itself plain, and free from any grounds 
of doubt? It was commended by a very learned and long- 
experienced Judge, as a safe rule for a jury in a capital case, 
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if a portion of the jury were well convinced of the prisoner’s 
guilt, and a portion were in doubt, those, who were well con- 
vinced, might very well adopt the doubts of their brethren; 
not because their own minds were in doubt, but because the 
doubts of their brethren showed that the fact itself was doubt- 
ful. Ifit were not for;this wise philosophy, which compels me, 
both in courtesy and in sincerity, to admit that the contrary 
opinion of my brethren makes the fact doubtful, I should hope 
to proceed now to show clearly and plainly, that the Act is 
not unconstitutional, but is in all respects valid. 

It is not supposed that the occasion for issuing the bonds 
comes within any of the exceptions named in the 5th section 
of the 5th Article of the Constitution—that is to say, 1t 1s not 
a“ casual deficit,” nor an “ insurrection,” nor an “invasion,” 
nor is it “in aid of an unfinished Rail Road,” or of one “ in 
which the State has a direct pecuniary interest.” It will, 
therefore, simplify the question, to read the section, omens 
the exceptions, as follows: 

“ Until the bonds of the State shall be at par, the General 
Assembly shall have no power to contract any new debt or 
obligation in behalf of the State, unless it shall, in the same 
bill, levy a special tax, to pay the interest annually.” 

The preceding is the first clause in the section, and I propose 
to consider (1) the power of the Legislature under that 
clause, and (2) whether the act, which we are considering, 
comes under 1t. 

1. It was well known to the Convention that the State was 
considerably in debt, and that the bonds of the State were 
below par—not worth in the market, in coin, more than fifty 
cents in the dollar, and that the new bonds could not be worth 
more than the old. Under these circumstances what would 
the Convention have been likely to do? What ought it to 
have done? Authorize the issue of new bonds, to be put upon 
the market at fifty cents in the dollar? No. We would 
expect the Convention to have done precisely the reverse— 
restrain the issue of new bonds, unless they could be disposed 
of at par; restrain the promise to pay $100 by taxing the 
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people, when they had received but $50 for it. With this. 
restriction, the people might well be supposed to be indifferent 
as to how many bonds may be issued, within reasonable limits: 
for how can it materially damage the people to issue bonds 
promising to pay thirty years hence only so much as they 
receive now? They can not be injured by it, unless it be 
improvidently expended; and they may be greatly benefitted, 
as capital is so much needed in our exhausted and impover- 
ished condition, to renew our strength, and develope our 
resources. This is the illustration: 

Thave an agent managing my affairs, and I say to him, 
“You may need funds to carry on my business. If you do, I 
authorize you to issue bonds in my name, if you can get par 
for them: but you must not issue my bonds, binding me to pay 
at some future time more than you get now.” With this 
restriction my agent can not Injure me, except by an improvi- 
dent expenditure. We have stated what the Convention 
would have been likely to do—ought to have done. Let us: 
now see what it did. It provided that no new debt shall be 
created unless the bonds are at par. “Until the bonds of the 
State shall be at par, the General Assembly shall have no 
power to contract any new debt,” &e. 

So it seems to be clear, that the only restriction upon the 
Legislature in contracting debts is, that par value shall be 
obtained for the bonds: for, to say that a debt shall not be 
contracted if par value is nof obtained, is the same as to say, 
that it may be contracted, if par value 7s obtained. Especially 
is this so, as the Legislature is omnipotent in its legisla tive 
sphere, except in so far as it is restricted by the Consti tution. 
Nor is it meant that the bonds of the State shall be at par in 
the general stock market, for that is seldom, if ever, the case, 
and is a matter of indifference to the State; but the meaning 
is, that par value must be obtained for the bonds at the time 
they are issued, in any given transaction. If this be the 
proper construction, then if par value is received for the bonds 
under consideration, they may properly issue without any 
special tax. But then it is said, that a special tax is laid in 
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the same bill, and thence it is insisted, that 1t was contem- 
plated that the bonds would be issued below par. Grant that 
for the argument, and still the bonds may issue; for bonds 
may issue at any price if a special tax is laid. But the Con- 
stitution does not say that bonds which are issued at par 
shall not be secured by a special tax. They may be so 
secured, as well as those which are issued below par, the differ- 
ence being, that in one case the special tax must be laid, and 
in the other it may be. It being known therefore, that the 
bonds of the State were below par in the general stock 
market, how was it competent for the Legislature to order these 
bonds to issue ? 

First, because a special tax was laid in the same bill, as the 
Constitution provides: and, 

Secondly, because no special tax was necessary to be laid; 
for, by the express terms of the act authorizing their issue, it 
is provided that they shall not issue except at par, as also 
by Rev. Code, chap. 90, which forbids any State bond io issue, 
except at par. 

But I lay no particular stress upon the restriction in the 
Rey. Code, because the new Constitution authorizes bonds to 
issuc below par, provided a special tax is laid in the same 
bill. I have said that the Act provides for their issue at par. 
The provision is, that the State shall subscribe for $2,000,000 
worth of stock in the Rail Road—ereating thereby a debt, as for 
the purchase of any other property—and pay for it with $2,000, 
000 of bonds, at par. But it is said, that that is only a cover, 
to evade the Constitution! I do not think it either respectful 
or just to the Legislature thus to declare. It is not so charged 
in the Bill, and it ought not to be taken for granted. We 
must expressly declare the contrary. Jt must not be supposed 
that the Legislature means otherwise than as it declares; or 
that it would evade, any more than it would directly assai, 
the Constitution. The Act says expressly that they shall be 
taken at par. The stock for which they pay, is to be prefer- 
red stock, and is to pay a dividend of six per cent. before any 
dividend shall be paid upon other stock. How can it be said 
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that preferred stock with a pledge of six per cent. dividend, 
is not worth par? The Legislature has passed upon the fact, 
and the Court cannot controvert that finding. Suppose the 
Legislature had declared, that they found the fact to be, that 
the stock in the Rail Road was worth par; and that it would 
‘be an advantageous bargain on the part of the State, to give par 
value for the stock—could the fact be controverted by the 
Court? Itis not pretended that it could be. Whether the stock 
is worth par or not, is not a question of law or of construc- 
tion, but of fact. And it would be within the province of the 
Legislature to prescribe how that fact should be ascertained, 
or to ascertain it itself. Has not the Legislature plainly 
‘declared the fact, by directing that the stock shall be bought 
as preferred stock, and that the bonds shall be taken at par. 
But even if they are issued below par, still it makes no differ- 
ence, because a special tax is provided for it the same Bill. 

I conclude, therefore, (1) that under the first clause of the 
‘5th section of the Sth article, the Legislature has unlimited 
power to contract new debts, provided par value is obtained 
for them, without laying any tax; and, (2) that it has unlim- 
ited power to contract new debts, even if its bonds are below 
par, provided it lay a tax in the same bill to pay the interest. 

2. Butit is said, that this case does not come under the first 
‘clause, which we have been considering, but under the second 
clause. We must consider it, therefore, with a view to that 
‘objection. 

We have been considering the case, as if the purchase of 
the stock in the Rail Road were an ordinary debt contracted 
by the Legislature,—such as one to build a State capitol; or a 
a penitentiary. Butis is objected, that it is not a debt in 
that sense, but a gift or loan of the credit of the State to a Rail 
Road, and comes under the second clause, which is, leaving 
out the exception, as follows : 

“And the General Assembly shall have no power to give or 
lend the credit of the State, in aid of any person, association 
or corporation, * * * * unless the subject be submitted 
ao a vote of the people,” &e. 
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It is said, that the Act which we are considering, gives or 
lends the credit of the State to the Chatham Rail Road Co. If 
that be so, I admit that it is void. It would seem that it 
ought to be easy to ascertain whether the fact is so. The 
Act must speak for itself. If it says so, then it is clearly void; 
but when it does not say so, then it is valid; because it cannot. 
be made to say so by implication, or inference, for, unless it is 
plainly void, then it is presumed to be valid—every inference 
and implication must be in favor of its validity, according to. 
all authorities. The Act reads as follows: 

“Whereas doubts have been raised as to the validity of 
bonds of the State, issued to and for certain Rail Road Com- 
panies, under Acts whose titles are hereinafter recited; and 
whereas it is the purpose of the General Assemby to place the 
validity of such bonds beyond question; now therefore,” &c. 

The first section of the Act recites the title of Acts,—to. 
amend the charter of the Williamston and Tarboro Rail Road. 
Company, and of the Western North Carolina Rail Road 
Company, and ratifies and makes good the State bonds. 
which had been issued to those roads. 

The second section provides, that, upon the surrender of 
those bonds, new bonds may be issued in their place, under this. 
Act. 

The third section lays a special tax to pay the interest. 

Then follows the fourth section, which is the part of the 
Act which we are considering, and which seems to have been 
put in as an amendment; as it has no connection with the 
preamble, or with the other sections, and is as follows: 

“Sec. 4. The public Treasurer is hereby ordered, when- 
ever the President of the Chatham Rail Road Company shall 
certify, that the grading of the Road between Cheraw in 
South Carolina and the Gulf, or some other point on the 
Chatham Rail Road between Raleigh and the Gulf, has been 
let to contract, to subscribe to the capital stock of said Com- 
pany $2,000,000 in behalf of the State, which subscription 
shall be paid by delivery to the President of said Company, of 
coupon bonds of the State at par, of the denomination of one 
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thousand dollars, dated October 1st, 1868, and payable thirty 
years thereafter, bearing six per cent. interest, payable semi- 
annually, &c.; provided, that said bonds shall only be issued 
on the surrender of a like amount of bonds of the State here- 
tofore issued under an Act to amend the charter of the 
Chatham Rail Road Company, ratified the 15th of August, 1868, 
On which surrender, the same amount of bonds delivered by 
said company to the State, under the said Act, shall be can- 
celled. Said subscription shall be preferred stock, and pay a 
dividend of six per cent. before any dividend shall be declared 
‘on the other stock, &c.” 

The 5th section lays a special tax. 

It will be seen that there is not one single word in the act, 
which by implication or inference even, can be construed into 
giving or lending the credit ot the State to the Chatham Rail 
Road Co. Itisa plain transaction of taking stock in the Road, 
and paying for it in the bonds of the State at par. The stock 
was to be taken just as an individual takes stock. And is 
it ever said when an individual takes stock in a Rail Road 
that he gives or lends his credit to the Road? When a man 
goes into a store and buys goods and pays for them, either 
with cash or with his bond, does he give or lend his credit to 
the merchant? But the character of the transaction and the 
purpose of the Legislature are not left in doubt, by reason of 
what had been done before. On the 15th of August,afew months 
before the passage of the act under consideration, the Legis- 
lature did, inadvertently, pass an act lending the credit of the 
State to the Chatham Rail Road Co.,in express terms, without 
laying a tax, or submitting it to the people, and when, in 
December, the error was called to their attention, they sub- 
stantially repealed thatact. And for what purpose? To com- 
mit the same error over again? To lend the credit of the State 
again, when that was the error they were trying to cure? 
That were folly indeed! No. They called in the bonds issued 
under the August act, asa loan of the credit of the State, 
which they could not do; and bought stock in the Road, which 
they could do. And this was done avowedly to avoid the 

12 
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constitutional obligation, and to preserve that instrument in 
its integrity. But now it is said, that they did the thing over 
again in December, which they had done in August and were 
trying to undo. And, although it is apparent that they are 
endeavoring to correct the error of the loan, and the act 
expressly calls it a purchase of stock, and although every impli- 
cation, inference and presumption is to be allowed in favor of 
the validity of the act; yet, every implication, inference, pre- 
sumption, and even express contradiction of the plain words of 
the act is allowed—to render it void. 

The act of August was professedly a loan of the credit of 
the State. If the December act is also a loan of the credit of 
the State, in what does the last act differ from the first? And 
yet, the whole purpose of the last act was to change the trans- 
action—-the loan of August, into a purchase of stock. The 
difference in the August and December transactions further _ 
appears in this: when, under the August act, the Legislature 
loaned the credit of the State to the Company, it took no care 
as to the disposition of its bonds, because it was a matter of 
indifference to the State, at what price the Rail Road might 
sell its bonds, except as it affected the ability of the Company, 
as its debtor. But in December, when its bonds were to be 
issued for its own use, in the purchase of stock, it was pro- 
vided, that they should be taken at par value, and for prefer- 
red stock. So far, therefore, from the State’s lending its 
credit to the Company, it was driving what may be called a 
hard bargain against it; for the State certainly went in 
as a stock-holder upon better terms than the other stock- 
holders. 

But then it is said, that although the Legislature directs 
that the bonds shall be paid out for stock at par, yet the stock 
is not worth par. How does that appear? How can it appear 
to us? Did not every other stock-holder pay par, in cash, for 
his stock? And is not the State’s preferred stock, better than 
other stock? Is the Court, or is the Legislature, the judge of 
the value of the stock? If the Legislature contract to build 
a State capitol at $1,000,000, can we enjoin the payment, upon 
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the allegation that the house is not worth half the money? 
But Lhave already shown, that, whether the bonds were put 
out at par or not, or whether the stock was worth much or 
little, makes no difference; because a special tax was laid in 
the same bill; and the sole question is, whether this was a pur- 
chase of stock, as the act declares it to be, or was a gift or 
loan of the credit of the State, as it was in the August act. 

There was much discussion at the bar, as to the meaning of 
the terms, give or lend the credit of the State, &c. On one 
side it was contended that a gratuity was indicated; on the 
other, that the meaning was the same as, bestow or allow the 
credit of the State, either with, or without consideration. It 
seems to me that the plain meaning is, that while the State 
will use its own credit, or good standing, for its own benefit, 
as in the first clause, yet it will not allow any body else to use 
its credit, without asking leave of the people. And is there 
not great propriety in this? Let me extend my former illus- 
tration: JI authorize my agent to issue my bonds at par, to 
get money for my own use; and then | can not be injured, 
because I get as much as I will ever have to pay. And so, in 
cases of emergency, I authorize him to issue my bonds at any 
price. But then he enquires, “Suppose [am called upon for 
charities, benevolences, liberalities, gifts, loans—how then ?” 
I answer, “I choose to reserve such things for my own dis- 
cretion—consult me.” | 

So with the State. The Legislature, its agent, is authorized 
to contract debts for ordinary and extraordinary purposes, 
either with or without a tax, according to circumstances; but 
when gift or loans of the credit of the State are asked for, 
the Legislature, the agent, must consult the principal, the 
people. | 

I do not enter into the consideration of any questions of 
expediency, or policy. Whether it be better to go in debt for 
means to develope the resources of the State and to press on 
to prosperity, as some say, or to avoid public outlays and 
depend upon individual enterprise, as others say, are questions 
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of great moment to the legislator and to the citizen, but they 
are not for the consideration of the Judge. I am of the 
opinion that the Act is valid. 


Settle, J. I alsoam of the opinion that the Act in question 
is valid. 


Per Curiam. Judgment reversed. 


J. K. BLANKINSHIP ». W. B. McMAHON, ana others. 


The provision in the Act (Rev. Code, ch. 7, § 16,) requiring an absconding 
by the defendant to be within three months in order to warrant an attach- 
ment, is not a Statute of Limitations, and therefore is not within the 
various Acts recently passed affecting that Statute. 


Morion to dismiss an attachment, made before Shipp, J., at 
Spring Term 1868, of the Superior Court of Yancry. 

His Honor having declined to allow the motion, the defend- 
ants appealed. 

No statement of facts, except as appears in the opinion, is 
necessary. 


No counsel for the appellants. 


Merrimon, contra. 


Ropman J. The attachment in this case was sued out under 
§ 16 of ch. 7, Rev. Code, which says: “If any one shall do 
an injury to the proper person, or property of another, and 
shall within three months thereafter abscond beyond the limits 
of the State, &c., his estate may be attached to answer the 
damages, &c., provided the attachment be issued within three 
months after the Injury to the same.” The attachment omits 
to state that the defendant either absconded or concealed him- 
self within the three months. It also appears affirmatively 
that the process was sued out more than three months after 
the injury; but the concluding proviso of the section is 
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undoubtcdly a statute of limitations, and the time therein 
given is enlarged by the various Acts of Assembly suspending 
limitations. 'The omission of the statement referred to, would 
make the attachment irregular, unless the clause respecting 
the absconding of the defendant, in the first part of the sec- 
tion, can be construed as a statute of limitations also. Webb 
vy. Bowler, 5 Jones, 362. The several acts of Assembly suspend- 
ing the statutes of limitations will be found referred 
to in the case of Hinton v. Hinton, Phil. 410. They are 
very full and complete for the purposes intended, and we are 
disposed to give them a liberal construction. Their purpose was 
not to give new rights to any one, but only to prevent the loss 
of rights by nonaction, during the time of our troubles. 
Neely v. Craige, Phil. 187. In its nature, a statute of lim- 
itations supposes the existence of a right, and prescribes a 
certain time within which it shall be claimed by the party 
asserting it; and if the right be one which must be asserted 
by action, it limits the time within which the plaintiff must 
sue. If all statutes of limitation were repealed, the effect 
could only be to give the plaintiff a longer time for him to do 
something, which, before, he was required to do in a certain 
time. The absconding of the party charged with the injury 
spoken of in the first part of § 16, ch. 7, Rev. Code, is not an 
act to be done by the plaintiff, or the party claiming the right, 
but by the defendant, or the party against whom the right is 
claimed. Hence a prescription of the time within which it is 
to be done, cannot be a statute of limitations; the existence 
of the fact is a condition precedent to the acquisition, by the 
plaintiff, of a right to the particular remedy given only in case 
of its existence. As the defendant did not abscond within 
three months after the injury charged, the plaintiff cannot be 
said to have lost his rights to this particular remedy, by lapse 
of time; for he never had the right, and no diligence on his 
part could have acquired it. The case of the plaintiff is not 
within the principles of the Acts of Assembly referred to. 
He has lost no right or remedy by the existence of the war. 
If he had been injured, as he complains he was, and peace had. 
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existed, and he been free to pursue every remedy given by law, 
he could not have pursued this one, uniess the defendant had 
absconded within three months after the injury. 

If the defendant had absconded after three months had 
elapsed from the injury, the plaintiff could not have had this 
remedy: all the remedies that he could then have had, are still 
open to him. There was error in the refusal to dismiss the 
attachment for irregularity; the defendant will recover his 
costs in this Court. 

Let this-opinion be certified, &e. 


Per CuRIAM. Attachment dismissed. 


FRANKLIN A. WILEY, Ex’r., &c.,v. JOHN H. WILEY and others. 


1. A bill by an executor, praying for leave to sell land in order to pay debts, ~ 
will not be entertained unless it alleges distinctly that the personalty has 
been exhausted. 


2. Where an executor made sales of personal property in November 1861, 
and April 1862, on six months’ credit, for Confederate currency, and 
received the proceeds when due, Held that prima facie he was guilty of 
laches in not disposing thereof in paying debts, or (failing in that) in not 
investing it some other way—but keeping it to become worthless in his 
hands. 


{See Wiley v. Wiley, Phil. 131.] 


Bit to convert real estate into asscts to pay debts, filed 
to Fall Term 1867 of the Court of Equity for Caswett, and 
at Spring Term 1868, set down for argument upon demurrer, 
and transferred to this Court. 

The bul alleged that one Alexander Wiley died in Caswell 
county in 1861, leaving a will by which he disposed of a large 
amount of real and personal estate, and appointed the plaintiff, 
Franklin A. Wiley executor, giving him power to sell, for the 
purpose of paying debts, such parts of the realty or personalty 
as he might choose; that the said Franklin qualified as exec- 
utor, and made sale, in November 1861, of personal property 
to the amount of $1,019.46; and again, in April 1862, of other 
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personal property to the amount of $905.88; both amounts 
being payable in Confederate money; that the whole was paid 
in such money excepting about $197.25, which is yet unpaid; 
that with the money, he paid off debts amounting to $863.92, 
leaving still remaining in his hands in Confederate money, 
$935.77; that Confederate currency was, at the time when he 
received payment of the sale-notes, the only currency in the 
country, and he expected upon receiving it to be able to pay 
it away for debts due by his testator; that one of the creditors 
of the estate, holding a claim, now of about $675, refused to 
receive such currency and it remains unpaid, although the 
said Franklin has frequently tendered the currency to him; 
that the testator bequeathed considerable personal property 
to his widow, which was not included in the sales made as 
above; that there 1s now no personal property applicable to 
the payment of debts, and that by accidents beyond the con- 
trol of the petitioner, he has been prevented from paying them 
as he had designed; that a certain tract of the testator’s land 
(describing it) may conveniently be sold, &c. The prayer was 
for leave to sell said tract, and for further relief. 

‘The devisees were made parties, and put in a general 
demurrer. 


No counsel for the plaintiffs. 
Phillips & Battle, contra. 


Reape, J. The scope of the bill is to have a decree to 
enable the plaintiff, as executor, to sell the real estate to pay 
debts, the personal estate being, as is suggested, exhausted. 

There are several reasons why the plaintiff should not have 
the relief which he seeks. 

1. It is not alleged in the bill that the personal estate is 
exhausted. The allegation is, that he made “two sales of 
perishable property; such as was not embraced in the bequests 
to the widow.” There was considcrable personal property 
bequeathed to the widow, which was subject to sale to pay 
‘debts, and the executor admits that he has never sold it. So 
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far as it appears to the Court, therefore, there is enough per- 
sonal property to pay the debts, and no reason is given why 
the land should be substituted for the personal property. 
Indeed the bill is not framed upon that idea, but upon the idea, 
that the personal property is exhausted, or, that it need not be: 
exhausted to enable the plaintiff to sell the land. 

2. The will was proved and the plaintiff qualified as exec- 
utor, in October 1861. It was his duty to convert the personal 
property into assets to pay debts as soon, as he could. He 
had a sale in November 1861, on six months’ credit, the amount 
of which was $1,019, and another sale in April 1862, the 
amount of which was $905. The amount of both sales was 
$1,924. With the proceeds of sales he paid off debts to the 
amount of $863, leaving in his hands $1,061. There was but 
one debt outstanding against the estate, and the amount of 
that was about $500. Now why did he not pay off a debt of 
$500, when he had assets to the amount of $1,061? The 
reason which he assigns is, that the sale notes were paid in 
Confederate money, and that the creditor would not take it. 
He does not say when he tendered it, and we suppose he must. 
have been dilatory, because in May 1862, Confederate money 
was but little more below par than United States Treasury 
notes are now, and it is not to be supposed that a creditor 
would have refused it at that time. He gives no reason why 
the whole property was not sold at once; if there was no good 
reason, then he is to be held responsible, as if he had sold all 
at once. But even when the notes of the second sale fell 
due, in October 1862, Confederate money was not so far depre- 
ciated as not to be usually received in payment of debts. And 
in May 1862, $1,061 of Confederate money would have sold in. 
the market for more than enough gold to pay the debt, and 
even in October 1862, it would have sold for nearly, if not 
quite enough. And yet the executor laid the money away, 
and, as he says, has it now on hand worthless. This was gross 
negligence, and the executor is chargeable with the value of 
the Confederate money, at the time when he received it. And 
that, if not of itself enough to pay off the only outstanding 
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debt, would have been more than sufficient, we are to conclude, 
if added to the value of personal property left to the widow. 
and unsold. An executor will not be allowed to sell land to 
pay debts, when it appears that he has, or by reasonable dili- 
gence might have had, sufficient assets out of the personal 
property. The demurrer is allowed. Bill dismissed with 


costs. 


PER CURIAM. [Decree accordingly. 


*R, P. DICK and J. W. DICK, Adm’rs, &c., » JOHN C. McLAURIN 
and R. D. DICKSON. 


The judgment to be entered by default against a part of numerous defen- 
dants, others, of whom plead, or are not taken, is, according to the course: 
of the Court, only interlocutory; therefore, 

Where a writ (in assumpsit upon a note) against seven, was returned to 
Spring Term 1867, executed upon jive ; and at the return term, three of 
those taken entered pleas; a judgment final by default was taken against 
the other two; and at the same time, an alias writ was ordered against. 
those not taken ; 

Held, upon application by the parties against whom judgment had been 
taken, made at Spring Term 1868, that such judgment was trregular, and 
should have been set aside so far as it was inal; and allowed to stand as. 
an. interlocutory Judgment. 

(Keaton v. Banks 10 Ire. 381; Skinner'v. Moore 2 D & B.138; Governor v. 
Welch 8 Ire. 249; Price v, Scales 2 Mur. 199; Weed v. Richardson, 2 D, & B.,. 
535, cited and approved.) 


Motion to set aside an irregular judgment, made before 
Barnes, J. at Spring Term 1868, of the Superior Court of 
CUMBERLAND. 

The plaintiffs had sued out a writ against seven persons, 
including McLaurin and Dickson, returnable to Spring Term: 
1867. It was returned executed against five, of whom McLau- 
rin and Dickson are two. At the return term, three of those 


taken entered pleas; and at the same time a final judgment 
* Judge Dick did not sit in this case, 
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by default was entered against McLaurin and Dickson, and 
further process ordered against those not taken. 

At Spring Term 1868 a nol. pros. was entered as to the two 
not taken, and upon motion, made after due notice, the Judg- 
ment at Spring Term 1867 was set aside, as irregular. 

The plaintiffs thereupon appealed. 


Hinsdale, for the appellants. 


B. Fuller, contra. 


1. The judgment was an office judgment, and so, under the 
control of the Court. Keaton v. Banks 10 Ire. 381, Wiliams 
v. Beasley 13 Ire. 112, Cannon v. Beeman 3 Dev. 363. 

2. No appeal lies from an exercise of discretion, State v. 
Lamon 3 Hawks, 175; or from a finding of facts by the Court 
below, State v. Raiford 2 Dev. 214. See Phillipse v. Higdon 
Bus. 802; Davis v. Shaver, Phil. 18. 


Ropman, J. There can be no doubt of the power of a Court 
to set aside an irrecuiar judgment at any time after it is ren- 
dered. Keaton v. Banks, 10 Ire. 381. It is equally clear 
that the exercise of such a power is the subject of appeal. 
The irregularity of a judgment is matter of law, and to have 
an irregular judgment set aside, is the right of every party 
injured by it; it is not a matter of judicial discretion. 

Was the judgement in question irregular? An irregular 
judgment is one entered against the course and practice of the 
Court, Skinner v. Moore, 2 D. & B. 138. The plaintiffs writ 
was returned to Spring Term 1867, executed on five of the 
seven defendants. At that term two of the defendants pleaded; 
judgment by default final was entered against Jobn C. MeLau- 
rin and R. D. Dickson, who procured the order appealed 
from; and alias process was ordered to issue against two of 
the other defendants, upon whom the first process had not 
been executed. 

We think it was irregular. The plaintiff was not entitled 
to take a judgment by default final, against two of the defen- 
dlants, when two others pleaded, and he kept lis process run- 
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ning against two others. In England, a plaintiff is not even 
entitled to serve one of several defendants who appears, with a 
declaration, until he has run his process to outlawry against 
the others; and if he do so, and the writ be bailable, the other 
may immediately sign judgment of non. pros. Governor v. 
Welch, 3 Ire. 249; Price v. Scales, 2 Murphy 199. If the 
plaintiff could not serve a declaration, of course he could not 
take a judgment by default, which taplics a declaration pre- 
viously served. But the plaintiff might have entered a nolle 
proseque against those who had not been served with process, 
and then have taken judgment against the others. In Arch- 
bold’s Forms, 3888, 1s given the form of an entry, where one 
defcndant lets judgment go by default, and the other plcads to 
issue. After reciting, that the defendant says, nothing, &e., 
whereby he is undefended, &e., and the plaintiff ought to 
recover his damages, &c., it proceeds: “But because it is 
unknown to the Court what damage the said plaintif hath 
sustained, therefore let the giving of jadgmeont against the 
said J. F. (the defendant who had not defended) be stayed 
until the trial of the issue joined between the plaintiff and R. 
S. (the other defendant’); and the jury is summoned as weil to 
try the issue joined, as to inquire cof the dainages on the 
default. 

In lVeed v. Ltichardson, 2D. & B. 535, it is said: “In an 
action against two, there cannot be a judgment against both 
for a part of the demand, and against one of them for the resi- 
due, thus requiring different writs of execution upon the same 
judement.” The same necessity for ditcrent writs of exe- 
cution would exist, if a plaintuf could pursue the course 
taken In this case. These authorities establish that the 
judgment taken by default, was irregular, and the Judge below 
committed no error in setting it aside asa final judgment. . He 
should have permitted it to stand as an interlocutory judg- 
ment, the damages to be inquired of thereafter. We have 
examined the cases to which we were referred by the plaintifi’s 
counsel, and do not think they are in point. 


Per CURIAM. Judgment accordingly. 
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STATE ex ré@. JOSEPH LUSK vw. JOHN Z. FALLS and others. 


Where one who had been arrested under a capias ad respondendum, escaped from 
the sheriff, and the latter by his return negatived any idea that he 
intended to become special bail for the party escaped, eld, that the 
sheriff and his sureties were liable upon his official bond for such escape, 
and that the measure of damages, was, not the debt and interest, but 
such actual damages as the plaintiff had sustained. 


DEBT upon a sheriff’s bond, tried before Lirris, J., at Spring 
Term 1868 of the Superior Court of Gaston. | 

The breach assigned was the escape of one Hunt, who had 
been arrested by the sheriff under a capias ad respondendum in 
an action of debt. The arrest was made upon the 18th of 
October 1866, and the return was “The defendant arrested, 
signed the appearance bond, refused to give surety, and made: 
his escape by jumping on his horse, and running, there being 
no one present to assist.” | 

Evidence was given that when arrested, Hunt was in pos- 
session of personal property of considerable value, although. 
not enough to cover the debt. 

Upon these facts the plaintiff submitted that he was entitled 
to recover, and that the proper measure of damages was the 
amount of his debt and interest. 

The defendants, on the contrary, submitted that the plaintiff 
was not entitled to recover atall; or that the sheriff was liable 
only asspecial bail; or that the measure of damages was only the 
value of the property mn the possession of the defendant when. 
arrested. They also relied upon the effect of the Act abolish- 
ing imprisonment for debt. 

His Honor instructed the jury that the measure of damages 
was the amount of the debt and interest; and, by consent, there 
was a verdict for the plaintiff, subject to the opinion of the 
Court upon the question reserved as to the right of the plain- 
tiff to recover at all. 

Afterwards the verdict was set aside, and a judgment of 
non-suit entered. Thereupon both parties appealed. 
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Bragg, for the plaintiff. 


The escape here was negligent. Seawell on Sheriffs, 440, 
Adams v. Turrentine, 8 Tred, 150 (at p. 161.) 

Case lies for escape on mesne process, at common law, 
and the plaintiff recovers actual damages. Seawell, 448-9. 
His return of cepi corpus 1s enough to charge him. A return 
of escape does not render the sheriff special bail, Zuton v. 
Sheriff of Wake, 1 Hay. 485, Hart v. Lanier, 3 Hawks, 244. 

The Sheriff is liable here upon his bond, and the measure 
of damages is the actual damage, as in case at common law, 
Willey v. Kure, 8. Jon. 320. 


Merrimon, contra. 


Dick J. At common law, a sheriff who had a person in 
actual custody under legal authority, and suffered him to go 
at large, was guilty of an escape; and in civil cases, the only 
remedy for the injured was an action on the case. Various 
statutes have increased the remedies of the party injured, and 
changed, in some respects, the Hability of the sheriff. 

The action on the case, and the action of debt given by the 
statutes of 13 Edw. 1, and 1 Rich. 2 (Rev. Code, ch. 105. 
§ 20,) for either a voluntary or negligent escape on final pro- 
cess, lay against the sheriff alone, and did not reach the sure- 
ties on his official bond. In such cases the action of debt is 
usually resorted to, as it enables the party injured to recover 
the whole of his debt, and damages for detaining the same. 
This action will not lie for an escape on mesne process. In 
such cases there are two remedies: the action on the case at 
common law, and an action of debt against the sheriff and his 
sureties, on his official bond, assigning breaches under the 
statute 8 and 9 Will. 3 (Rev. Code, ch. 31,§ 58). In these 
actions the plaintiff can only recover such damages as a Jury, 
under all the evidence, may see proper to assess. If the sheriff 
arrests a person on mesne process, and before commitment to 
‘prison, allows him to go at large, this is not an escape, but the 
sheriff is liable as special bail. If the person after such arrest 
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get at large, by the negligence of the sheriff, and against nis 
will, he may by his return elect to become special bail, but, if 
the return shows that he does not choose to become special 
bail, he must be proceeded against for an escape, by one of 
the actions last above designated. These positions are sus- 
tained by the cases referred to in Battle’s Digest 1085, and in 
the bricfs of the counsel. 

In the case before us, the plaintiff, Lusk, had caused a capias 
ad respondendum to be issued against Hunt, to recover a large: 
debt. The writ was placed in the hands of a deputy of the 
defendant, Falls, sheriff of Cleaveland County. 

The deputy under the process arrested Hunt, who failed to. 
give a bail-bond, and escaped from the deputy. The facts set. 
forth in the return of said writ, negative the idea that the 
sheriff intended to be bound as special bail. This action was. 
brought against Falls and his sureties, on his official bond, and 
this negligent escape of Hunt is assigned as a breach of the 
condition of said bond. Upon the trial in the Court below, 
his Honor instructed the jury, that the plaintiff was entitled 
to recover the whole amount of his debt and interest, and not. 
the actual damages sustained, and there was a verdict in accor- 
dance with such instructions. Upon a question of law 
reserved, his Honor held that the action could not be main- 
tained, and the plaintiff was non-suited. 

His Honor was in error upon both questions. We are of 
the opinion that the plaintiff can maintain his action, but he is 
only entitled to recover the actual damages sustained. We 
decline to express our opinion upon the question raised upon 
the trial, and argued in this Court, as to the effect of the act. 
of the Gencral Assembly, abolishing imprisonment for debt; 
as it is not properly before us for adjudication. 

As both parties appealed, and there is error against both, 
each party must pay costs in this Court. The judgment is 
reversed, and a venire de novo awarded, 


Per CURIAM, | Venire de novo. 
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GEORGE B. BAKER vs. BENJAMIN ROBINSON, HENRY L. 
MYROVER and THOS. 8. LUTTERLOG. 


Endorsements by third persons of a note payable by A to B,—if made at: 
the time of its execution, bind them, according to the intention of the 
parties, either as joint principals or as sureties, 


Assumpsit, tried before Buxton, J., at Fall Term 1868 of 
the Superior Court of CUMBERLAND. 

The suit was brought upon four promissory notes made by 
Robinson, and payable to Baker. At the time that they were 
delivered to Baker they had upon them the endorsement of 
Myrover and Lutterloh, and it was in evidence that they 
intended thereby to become surefes to Robinson. 

No demand was made upon Robinson before bringing this 
suit. 

For Myrover and Lutterloh it was insisted, below, that they 
were mere guarantors, and therefore, that a previous demand 
upon Robinson, with notice to them of his failure to pay, was 
necessary. 

His Honor was of opinion that the peculiar character of the 
guaranty in question, rendered such previous demand unneces- 
Sary. 

Verdict, for the plaintiff; Rule for a new trial; Rule dis- 
charged; Judgment, and appeal. 


B. Fuller, for the appellants, cited: Nichols v. Pool, 2 Ire. 
23; Johnson v. Hooker, Ib. 29; Yancey v. Lattlejohn, 2 Hawks, 
525; Johnson v. McGinn, 4 Dev., 277; Story, Prom. Notes 142; 
Topping v. Blount, 11 Ive. 62; Farrow v. Respass, Lb. 170. 


R. H. Battle, contra. The present, as regards Myrover and 
Lutterloh is a contract of surctyship; 1 Par. Con. 206, and n.; 
Ray v. Simpson, 22 How. U. 8. 341. If Myrover and Lutter- 
loh be guarantors, they must show themselves damaged by the 
alleged laches of plaintiff, or he may still recover. Farrow 
y. Respass, 11 Ire. 170. 
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Smerrie, J. The subject of this suit is four notes of hand, 
each in the following words and figures, to wit: 


“ $362 50. Witminecron, N. C., Nov. 9th, 1866. 


Ninety days after date I promise to pay George B. Baker 
or bearer, three hundred and sixty dollars and fifty cents, for 
value received, with interest from date at 8 per cent. 

(Signed) BENJ. ROBINSON.” 


On the back of each, were endorsed in blank, the names of 
Henry L. Myrover and Thomas 8S. Lutterloh. 

In interpreting contracts, we should endeavor to carry out 
the intention of the parties. It appears that the defendants, 
Myrover and Lutterloh, put their names upon the back of these 
notes at the time they were made, and before they were 
delivered to the plaintiff, and that their purpose was to give 
the weight of their names as sureties for the maker, and for 
his accommodation. “ If any one, not'the payee of a negotiable 
note, or in the case of a note not negotiable if any party, 
writes his name on the back of the note at the time it is made, 
his signature binds him in the same way as if it was on the 
face of the note and below that of the maker.” 1 Par. on 
Con. 206. 

In Ray, e& al, v. Simpson, 22 How. 341, a case directly in 
point, it was held, that the parties placed their names on the 
back of the note at its inception, “not as a collateral under- 
taking, but as joint promisors with the maker, and were as 
much affected by the consideration paid by the plaintiff, and 
as clearly liable in the character of original promisors, as they 
would have been if they had signed their names under the 
names of the other detendants upon the inside of the instru- 
ment.” 

These general principles establish the character and lability 
of Myrover and Lutterloh, the only defendants before this 
Court. 

Our conclusion is that they are sureties, liable to the plain- 
tiff in the same manner as if their names had been signed upon 
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the face instead of the back of these notes. This being so, of 
course no demand upon Robinson was necessary before suing 
Myrover and Lutterloh, and his Honor very properly declined 
to charge the jury that there was evidence of laches on the 
part of the plaintiff. 

It is unnecessary to express any opinion as to what would 
have been their liability as guarantors, or as endorsers in the 
commercial sense, as we have seen that they are sureties. 

The judgment below must be affirmed. 


PER CURIAM. No error. 


EDMUND JACOBS os, HENRY K., and THOMAS P. BURGWYN. 


In a case in which at Fall Term 1863, an entry of “Judgment” was 
‘made, which was brought forward to Fall Term 1864; and, no Courts 
being held in the county during 1865, on the 8th of March, 1866, (out of 
term time) the notes declared on were handed to the Clerk, who there- 
upon extended his memorandum above into a formal judgment as of Fall 
Term 1864: Held, 

1, That such judgment was not irregular. 

2. That the execution which issued thereupon on the 8th of March, 1866, 
was irregular, as being issued upon a dormant judgment, and therefore 
might be set aside, on motion by the defendants. (Davis v. Shaver, Phil. 
18; Shelton vy. Fels, £6. 178; Simpson v. Sutton, Ib, 112; Murphrey v. Wood, 
2 Jon. 62, cited and approved, ) 


Motion to set aside a judgment and the execution thereupon, 
allowed by Buaton, J., at Spring Term 1868, of the Superior 
Court of NoRTHAMPTON. 

The facts were that the docket of the Court at Fall Term. 
1863, showed an entry upon the Trial Docket of the word 
“Judgment.” At Fall Term 1864, there was an entry of 
“Judgment $1,469.40, P. M. $495.43 int., with interest from 
31st October, 1864, until paid.’ The Clerk proved that he 
brought forward the case from Fall Term 1863, because he 
did not know what else to do, and that the entry purporting 
to have been made at Fall Term 1864, was not made then. 

13 
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but on the 8th of March 1866, out of term time. An execu- 
tion was thereupon issued which was levied upon real and 
personal property upon the 8th of May 1866; thereupon writs of 
vendi. were issued on the 6th of June 1867,and again thereafter, 
returnable to Spring Term 1868. The sheriff testified that 
he had that writ in his hands at the time of his selling the 
property levied upon; but that he sold under ji. fa’s. on new 
debts, also in his hands at the same time, and did not sell under 
the vend. because of the orders of the military. 

His Honor being of opinion that the entry of “ Judgment” 
at Fall Term, 1863, did not warrant its extension into a judg- 
ment after the lapse of another term, set aside both the judg- 
ment and execution, as being irregular, and the plaintiff 
appealed. 


Smith & Yeates, for the appellant. 
Peebles & Peebles and Rogers & Batchelor, contra. 


RopMAN, J. This case came up by appeal from the decision 
of the Judge on a motion to set aside a judgment and execu- 
tion as irregular. At Fall Term 1863, of the Superior Court 
of Law for Northampton county, the action stood for trial, 
and an entry was made, “Judgment.” The case and this entry 
were brought forward to Fall Term 1864. No Courts were 
held in that county during 1865. On the 8th March 1866, 
the plaintiff filed the notes declared on, with the clerk, who 
thereupon extended his memorandum of “ Judgment” into a 
formal judgment, as of Fall Term 1864. We think this was 
not irregular. The entry of the clerk was a memorandum, 
which might, as between the plaintiff and the defendant, be 
put in the shape of a formal judgment at any time. Davis v. 
Shaver, Phil. 18. The original entry was with the sanctiou 
of the Court, and having been brought forward to Fail Term 
1864, must be assumed to have had the sanction of the Court | 
at that term. But when the execution issued on the 8th March 
1866, it issued on a dormant judgment, and was therefore 
érregular: Rev. Code, ch. 31, sec. 109, Blanchenay v. Burt, 
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4, A. & HE. N.S., 707, (45 E. C. L. BR.) Simpson v. Sutton, 
Phil. 112. A defendant may set aside an execution irregu- 
larly issued. Shelton v. Fels, Phil. 178. 

Or if the defendant has become a bankrupt, his assignee 
may. Webber v. Hutchins, 8 M. & W., 319. 

This however is subject to the qualification, that the Court 
will not permit it to be set aside, to the prejudice of third per- 
sons, who have acquired rights under it. Murphrey v. Wood, 
2 Jon. 63. 

It remains to be seen whether that principle can influence 
the present case. The fi. fa. which issued on the 8th March 
1866, tested of Fall Term 1864, was levied by the Sheriff on 
certain property. A ven. ex. issued from Spring Term 1866, 
and before its return day and while it was in the hands of the 
Sheriff, he sold the property, not under that execution but 
under certain fi. fa’s from the County Court of Northampton, 
against the defendant H. K. Burgwyn. It does not appear 
but that these fi. fa’s were regular. If so the purchaser cer- 
tainly got a good title to the defendant’s estate, and it is not 
necessary to inquire what might be the result, if it were ne- 
cessary for him to rely on the present execution. He has not 
intervened as he might have done, and does not appear to 
have any concern in the present questions. This is substan- 
tially a contest between creditors as to the application of the 
fund. We do not undertake to say how it might be if the 
plaintiff’s execution had been regularly issued, and the sheriff, 
having that in his hands and being restrained by military 
authority from selling under that, had sold under junior exe- 
cutions. We will decide that case when it arises. In this 
case the plaintiff’s execution was irregular, and under the 
authorities cited, we are bound to set it aside. “ Vigilantibus 
non dormientibus jura subveniunt.” The plaintiff was guilty 
of manifest laches. There is error in the Court below. The 
Judge set aside both the judgment and -execution, whereas he 
should have set aside the execution only. As far as it sets 
aside the judgment, his judgment is reversed, as far as it sets 
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aside the execution it is affirmed. The judgment being partly 
reversed and partly affirmed—neither party will recover costs: 
in this Court. Let this opinion be certified. 


Per CuRIAM. Judgment accordingly. 


E. JACOBS » T. P. BURGWYN and 8. E. BURGWYN. 


The assignee of a defendant has no right to have two judgments against: 
such defendant set aside on the ground that they were taken upon the: 
same specialty. ; 

No one but the defendant in an execution can complain of a judgment for 
being #rregular, 

The judgments mentioned above are not irregular. Creditors complain- 
ing of them cannot be relieved by motion to set them aside. 

(The attention of Judges and Counsel called to sections 241 and 242 of 


the Code of Civil Procedure.) 
(Shelton v. Fels, Phil. 178, and Cody v. Quinn, 6 Ire. 191, cited and approved.) 


Morton, to set aside two judgments, disallowed by Buaion, J., 
at Spring Term 1868 of the Superior Court of NorrHamprton. 

The notice preliminary to the motion, was given in the 
names of Thomas P. Burgwyn, a defendant in the judgments, 
and also of W. W. Peebles, who was a trustee for the creditors 
of Burgwyn, under an assignment made by the latter after the 
entry of the judgment. 

At the term when the motion was made, Mr. Burgwyn with- 
drew his opposition to the judgment, and thereupon, the motion 
was dismissed as to him. Afterwards the motion being 
renewed on behalf of Mr. Peebles, the latter applied for leave to 
show that the two judgments were given upon the same bond, 
put the Courtbeing of opinion that hecould notbe heard to attack 
the judgments, the motion was dismissed ,as to him also; and 
thereupon, he appealed. 


Peebles & Peebles and Rogers & Batchelor, for the appellant. 
Smith and Barnes, contra. 
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RopMAN, J. This was a motion to set aside two judgments, 
the one recovered at Spring Term 1866, the other at Fall 
‘Term 1866, of the Superior Court of Northampton County, 
on the ground that both were recovered on the same specialty. 
"The motion was not made by the defendants in the judgments, 
or either of them, but by Peebles, who was an assignee from 
T. P. Burgwyn of certain property. 

No one but a defendant in a judgment can complain of its 
irregularity, Shelton vy. Fels, Phil. 178; Cody v. Quinn, 6 
Tre. 191. 

This stands on the maxim “ quisque renunciare potest jurt 
pro se introducto.” 

Peebles was the assignee of certain property from T. P. 
Burgwyp, and we must assume that this property was affected 
by the judgments and executions thereon. But he did not, like 
an assignee in bankruptcy, represent the creditors or the 
general pecuniary interests of his grantor. The best position 
that he can occupy is that of a purchaser, who takes “cum 
onere,” 

If we assume that the two judgments were issued on the same 
specialty, it does not follow that either of them was irregular. 
A judgment may be fraudulent and void as to creditors, but 
still regular, and in that case the Court cannot set it aside. 
The creditor nevertheless has his appropriate remedy. There 
is no error in the judgment below, the plaintiff Jacobs must 
recover his costs. Let this opinion be certified. 

We take occasion here to call the attention of Judges to § 
241 of the Code of Civil Procedure, and of counsel to § 242. 
We call the attention of the Clerk to the fact that this case 
should have been entitled—Peebles v. Jacobs, and to other 
irregularities in the making up of his record. Officers neglect- 
ing the provisions of the Code are not entitled to costs. 


Pee CURIAM. Judgment affirmed. 
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JESSE COMBS vo. JOSHUA HARSHAW. 


A promise by a third person to answer for the debt of another, which 
other is not thereupon discharged from all liability—is within the Statute 
of Frauds, and must be in writing. 

That there is a consideration for such promise, does not affect this rule. 

(Draughan vy. Bunting 9 Ire. 10; Stanley vy. Hendricks 13 Ire. 86, cited and. 
approved.) 


CasE, tried before Cannon, J. at Fall Term 1868 of the 
Superior Court of CHEROKEE. 
The facts were that in 1864, a son of the defendant, who was 
under age, and a soldier in the Confederate service, in com- 
pany with other soldiers, met the plaintiff in the road, and 
forcibly took from him his horse. After the termination of 
the war, Harshaw, in consequence of this and other acis, left 
his father’s house in Cherokee County. The plaintiff demanded 
payment for his horse from the defendant, who promised, that 
if the former would allow his son to come home, he (the defen- 
dant) would refer the matter to some neighbors, who should 
say what ought to bedone. Afterwards the defendant refused 
to refer, and the plaintiff brought this suit. 

Under the charge of his Honor there was a verdict for the 
plaintiff. The defendant moved for a new trial, which was. 
refused; and he appealed. 


Phillips & Merrimon, for the appellant. 


No counsel, contra. 


SertLe, J. (After stating the case as above.) Passing by 
the objection that the agreement to refer 1s too vague and 
uncertain to found an action upon, we will consider the point. 
made on the trial below. 3 

Does this promise come within the provisions of the statute 
of frauds? 

When there is an existing cause of action between two par- 
ties, and a third party merely adds his parol promise to the: 
subsisting liability, without the original cause of action being 
discharged, his promise falls within the statute, and cannot be- 
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enforced. Draughanv. Bunting, 9 Ire. 10, and Stanley, et al. 
v. Hendricks, 13 Ire. 86. 

Here the plaintiff had a cause of action against young Har- 
shaw, which, it 1s not pretended was released by the agree- 
ment to refer. ‘The father, being in no way responsible, super- 
added his promise to the liability of his son. | 

His Honor held, that this being a new promise, and sup- 
ported by a sufficient consideration, the plaintiff was entitled 
to recover. 

Although a new promise on the part of the father, it was 
not substituted for the liability of the son, and did not release 
the son from his accountability to the plaintiff. It is said 
here, that there was a new consideration for the promise of 
the defendant. Admit that there was, and it does not help 
the plaintiff. 

In the cases above cited, it is said that “it required no 
statute to make void a promise, not founded upon a consider- 
ation. It is only in cases where there is a consideration to 
‘support the promise, that the statute of frauds must be called 
into action.” 


PeR CURIAM. Ventre de novo. 


KENNETH H. WORTHY v. JOHN C. BARRETT, and others, 


One who applies for a Mandamus to compel his induction into an office, 
must show affirmatively that he is entitled to hold such office, | 

The distinction between officers and placemen, is, that the former are required 
to take an cath to support the Constitutions of the State and of the 
United States; whilst the latter are not. 

All officers under the government of the United States are either Legis/a- 
tive, Executive or Judicial officers, 

Sheriffs, County Solicitors and other officers required to take an oath to 
support the Constitution of the U.S. by the laws of this State [Rev. 
Code, ch. ‘‘ Oaths,” &c.,] are within the operation of Article XIV of 
the Amendments to the Constitution of the United States, disqualifying 
certain persons from holding office. 


Manpamus, allowed by Bucton, J., at Fall Term 1868; of 
the Superior Court of Moore. 
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The petitioner had received a majority of the votes cast in 
Moore county at the election of April 1868, for the office of 
sheriff, but upon his offering to qualify before the Commis- 
sioners of the county, a majority of the latter refused to allow 
it, upon the ground that he was disqualified under the XIVth 
Article of the Amendments to the Constitution of the United 
States. Thereupon the petitioner applied to his Honor for 
this writ. His Honor upon consideration allowed it, and the 
defendants appealed. 

The only objection urged to the qualification of the peti- 
tion, arose from the fact that he had been elected, sworn in, 
and acted, as sheriff of Moore, both before and during the late 
war between the United States and the Confederate States. 


Attorney General, and ftogers & Batchelor for the appellants. 
Phillips d& Merrimon, contra. 


Reape, J. It is insisted for the petitioner, that the 
County Commissioners for Moore county have no power to 
enguire as to his qualifications; that their duty is to administer 
to him the oath prescribed by law and to receive his bond; 
that their duty is merely ministerial, and involves the exercise 
of no discretion, and that the Court will enforce its perfor- 
mance by mandamus, and leave the petitioner’s right to hold 
the oflice to be tested by proceedings under a quo warranto. 
The solemn act of administering an oath and inducting into 
office, may not be merely ministerial. But if it were, the Court 
will not compel them to do wrong, if it be clear that they did 
right. 

Our statute provides that “no person prohibited from hold- 
ing office by section 3 of the Amendment to the Constitution 
of the United States, known as Article XIV, shall qualify 
under this act or hold office in this State.” Acts of 1868 
ch. 1. sec. 8. 

The Fourteenth Article of the Amendments to the Constitu- 
tion of the United States, sec. 3, is as follows: 

“No person shall be a Senator or Representative in Con- 
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gress, or Elector of President and Vice President, or hold any 
office, civil or military, under the United States, or under any 
State, who having previously taken an oath as a member of 
Congress, or as an officer of the United States, or as a mem- 
ber of any State Legislature, or as an executive or judicial 
officer of any State, to support the Constitution of the United 
States, shall have engaged in insurrection or rebellion against 
the same, or given aid or comfort to the enemies thereof. But 
Congress may, by a vote of two-thirds of the members of each 
House remove such disability.” 

Senators and Representatives in Congress, members of the 
State Legislature and all executive and judicial officers, both 
of the States and of the United States, shall be bound by oath 
or affirmation, to support the Constitution. Art. 6, sec. 3. 
Constitution of the United States. 

The petitioner was a sheriff before and during the rebellion, 
and the question is whether he is disqualified from holding 
the office of sheriff now, by reason of section 3 of Article 
14, cited above. The government of the United States is 
divided into three branches—Legislative, Executive and 
Judicial. These three parts make one whole. There is no 
other part or parcel. It follows that there can be no office in 
the government that is not in one of these Departments. There 
can be no officer unless he be the incumbent of an office. 
Therefore there can be no officer except he be in some office 
in one of these three Departments. If he is in office in the 
legislative department, then he is a legislative officer; if in 
the executive, he is an executive officer, and if in the judicial, 
he is a judicial officer. But note! It is not every one who is 
of these departments that is an officer. Every office is of these 
departments, but not vice versa. Members of the legislature 
are not officers. Theirs are places of trust and profit, but not 
offices of trust and profit. So in the other departments. As in 
the judicial, we have Judges, Sheriffs, Clerks, &c,, who are 
oficers, and Jurors, Commissioners, &c., who are placemen. 
Nor is this a distinction without a difference, for our Legisla- 
ture speaks distinctively of offices of trust or profit and of 
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places of trust. Rev. Code, ¢. 77,5. 1. And the fourth section 
of the same chapter is as follows: “ Every officer and other 
person, who may be required to take an oath of office, or an 
oath for the discharge of any duty imposed on him, and also 
the oath appointed for such as hold any office of trust or profit 
in the State, shall,” &c., &e., which shows that every person 
who is called upon to perform public duties, and takes an oath. 
to discharge the duties is not necessarily an officer. 

Let us consider, 

Ist. Is a Sheriff an officer? An office is a right to exer- 
cise a public or private employment, and to take the fees and 
emoluments; in which one has a property; and to which there 
are annexed duties; and with us in public offices, oaths to 
support the Constitution of the State and of the United States, 
I do not know how better to draw the distinction between an. 
officer and a mere placeman, than by making his oath the test. 
Every officer is required to take not only an oath of office, but 
an oath to support the Constitution of the State and of the 
United States, Rev. Code, chap. on “Oaths.” Whercas every 
mere placeman is simply required to take an oath to perform 
the particular duty required of him, as in the case of jurors, 
commissioners, &c., and takes no oath to support the Consti- 
tution of the State, or of the United States. 

2d. Does the Sheriff’s office require him to take an oath to 
support the Constitution of the State, and of the United States ? 
Unquestionably it does. “Every member of the Gencral 
Assembly, and every person who shall be chosen or appointed 
to hold any office of trust or profit in the State, shall, before 
taking his seat, or entering upon the discharge of the duties of 
the office, take and subscribe the following oath,” &. Rev. 
Code ch. “Oaths.” Then follows the oath to support the 
Constitution of the State, and the 5th section requires that 
they shall also take an oath to support the Constitution of the 
United States. | 

The following are the officers in North Carolina who are 
required to take an oath to support the Constitution of the 
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United States: Attorney General, State and County Solicitors, 
Clerk and Master in Equity, Clerk of the Supreme Court, 
Clerk of the Superior Court, Clerk of the County Court, 
Compiroller, Constable, Coroner, Entry Taker, Governor, 
Inspectors of flour, Tobacco, &c., Judges of the Supreme 
Court, Judges of the Superior Court, Justice of the Peace 
Public Treasurer, Ranger, Register, Secretary of State, 
Sheriffs, Standard Keeper, Stray Valuers, Surveyor for the 
county, Trustee for the county. The foregoing are taken from 
Revised Code, chap. “ Oaths,” and to them may be added: 
Mayors of towns and cities, upon whom are cast magisterial 
duties. 

Any person who held any of these offices before the rebel- 
lion, and then engaged in the rebellion, is prohibited from 
holding office until relieved by Congress. 

3rd. What will amount to having engaged in the rebellion ? 

(1st.) Holding any of these offices under the Confederate 
government. 

(2d.) Voluntarily aiding the rebellion, by personal service,. 
or by contributions, other than charitable, of any thing that 
was useful or necessary in the Confederate service. 

4th. Members of the Legislature are also excluded from 
office, although they are not officers, by the express terms of 
the Fourteenth Article. But the clerks and other employees. 
of the Legislature, are not excluded. And thence an argu- 
ment is drawn against the position we have taken; for they 
say, as only the principal persons in the Legislative Depart- 
ment are excluded, it shows that only the principal persons in. 
the other Departments were intended. Lut is not the strength 
of the argument the other way ?—for if in terms it is confined 
to the principal persons in the Legislative Department, and in 
terms is not confined to the principal persons in the other 
Departments, but extends to “any”—-all—why the difference 
in language, unless there was to be a difference in the sense ? 
We are not called upon to explain why a difference was made, 
nor do we know that we can give the true reason; but queere— 
are there any officers wn the Legislative Department? The 
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members,—the principal persons are not officers. There are 
not many persons connected with this Department, except the 
members; and the few that are, are mere placemen. None of 
their employees are required to take an oath to support the 
Constitution of the State, or of the United States, and no oath 
of office even is prescribed for them in the Rev. Code, Chap. 
** Oaths,” or elsewhere, so far as we know, nor are we aware, 
that it is usual for them to take any oath at all. But in the 
other Departments all officers are required to take an oath of 
office, and also an oath to support the Constitution of the State 
and of the Uuited States; and all mere placemen are required 
to take an oath of office, or an oath to perform the particular 
duty required. 

In the discussion at the Bar, the question was considered 
as if it depended upon, whether the officer might not be min- 
isterial, and in that sense neither executive nor judicial. That 
learning is useful when we are considering the questions of 
the duties and liabilities of officers, but it does not help us 
here, for though he be ministerial here, yet heis ministerial 
either in the executive or judicial department, and his being 
such and taking an oath to support the Constitution, excludes 
him from office. Theoath to support the Constitution is the test. 
The idea being that one who had taken an oath to support the 
Constitution and violated it, ought to be excluded from 
taking it again, until relieved by Congress. 

_ Some confusion was caused in the public and in the profes- 
sional mind, by reason that the Attorney General of the 
United States, was called upon for an Opinion, and it was pub- 
lished, as he said, before he matured it. In that Opinion, May 
24th 1867, it was intimated that only the principal State 
officers and not the county officers were included; but on 
the 12th June, 1867, he published his considered Opinion, and 
‘in that he says: 

“12, All the Executive or Judicial officers of any State, 
“who took an oath to support the Constitution of the United 
“ States, are subject to disqualification, and in these I include 
“county officers,as to whom I make a reservation in the 
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“Opinion heretofore given. After full consideration, I have 
‘arrived at the conclusion, that they are subject to disqualiti- 
“cation, if they were required to take as part of their official 
‘oath, the oath to support the Constitution of the United States. 

“ 13. Persons who exercised mere agencies or employments 
“under State authority are not disqualified; such as Commis- 
“sioners to lay out roads, Commissioners of Public Works, 
“ Visitors of State Institutions, Directors of State Banks, or 
“other State Institutions, Notaries Public, Commissioners to 
“take the acknowledgement of deeds, and Lawyers.” 

There is error in the order for peremptory mandamus. 


Per CurRiaAM. Petition dismissed with costs. 


AMOS EVANS Administrator, &e. 7. T. C. SINGELTARY., 


The report of an administrator, who had been licensed to sell land by @ 
County Court, was returned and confirmed, and an order made, to collect 
and make title; Ae/d, that upon its appearing afterwards, by the results of 
a judgment and execution, that the purchase money could not be collected, 
it was not competent for the County Court to set aside the sale. The 
jurisdiction of the Court in cases of such sales is at an end upon the con- 
firmation of the sale, and the order to collect and make title. 

(Thompson v. Cox, 8 Jon. 311; In the matter of Yates, 6 Ire. Eq. 212, cited 


and approved. ) 


Petition by an administrator to sell land, before Jones, J. 
upon a motion in the case, at Fall Term 1868, of the Superior 
Court of Prrr. 

The petition had been filed by the plaintiff to August Term 
1866 of the County Court of Pitt. In the course of the pro- 
ceedings a sale was made to the defendant, which upon the 
report of the administrator, was confirmed. Thereupon it was 
ordered that the money should be collected when due, and title 
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made. The note was not paid at maturity, and thereupon sult 
was brought, and exccution issued. Nothing having been made 
under the execution, the plaintiff removed the case into the 
Superior Court, and gave notice to the defendant that at Fall 
Term 1868 he would move the Court to set the sale aside. 
Upon the motion being made, the Court set the sale aside, 
and ordered the plaintiff to resell; and the defendant appealed. 


No counsel for the appellant. 
Fowle & Badger, contra 


Dick, J. We regret the necessity of overruling the inter- 
locutory order of his Honor, in the Court below, as it is in 
accordance with the equity of the matter; but the strict rules 
of law must be observed in a Court of law. 

Previous to the Act of 1846 (Rev. Code ch. 46, s 44 &c.,) 
an administrator had no power to sell the lands of his intes- 
tate to pay debts and charges of administration. The tedious 
and expensive method of subjecting the real estate of deceased 
persons to the payment of debts, induced the iegislation above 
referred to. 

That Act vested a limited equity jurisdiction upon the sub- 
ject, in the County Courts, but that jurisdiction is at an end 
upon the confirmation of the sale of land and the order to 
collect the purchase money and make title. This limited 
jurisdiction cannot be enlarged by implication. Z’hompson v. 
Cox, et. al. 8 Jon. 311. 

The transfer of the case before us from the County to the 
Superior Court, did not énlarge the jurisdiction, as it was on 
the law side of the docket, and it must be governed by the 
laws which were in existence prior the adoption of the Code 
of Civil Procedure. 

It this case were in a Court of Equity, the interlocutory 
order of his Honor would be right, as that Court has the 
extensive remedial jurisdiction of decreeing specific perfor- 
mance of such contracts. ln the matter of Yates, 6 Jon. 
Hq. 212. 
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As the plaintiff has failed to collect the purchase money by 
an action at law, and Courts of Equity are now abolished, 
he may find adequate relief by special proceedings, provided 
for in the Code of Civil Procedure, as they now furnish 
equitable remedies. As an incentive to active diligence on 
the part of the plaintiff, we think proper to suggest, that he 
may have made himself personally responsible for the debt, 
by his release under seal to Richard Singletary, one of the 
‘sureties of the defendant. 

The interlocutory order appealed from must be over-ruled. 
Let this be certified, &e. 


Per CurRiAM. Order overruled. 


W. DEVRIES & CO. ». E. L. PHILLIPS and MOSES HAYWOOD, 


A mere collateral declaration as to a past transaction is not admissible as part of 
the res geste ; therefore, where one whilst engaged in renting a store room, 
and arranging for removing goods thereto, stated that ‘‘he had bought 
some goods from Mr. Haywood,” held to be inadmissible, 

(State v. Dula, Phil. 211, cited and approved.) 


ORIGINAL ATTACHMENT (8. C. ante 53) tried before Bua- 
ton, J., at Fall Term 1868 of the Superior Court of CuMBER- 
LAND. 

Upon the trial of an interplea involviug the title of one 
Jernigan to the goods attached, one John H. Cook was exam- 
ined as a witness for the plaintiff, and amongst other things 
said that in December 1866 Jernigan (who since has died) 
came to the house of the witness, and stated that he had 
bought some goods of Mr, Haywood, and wanted to rent a 
place in the store of the witness to put them in; that witness 
rented the store room to him, and loaned him some goods 
boxes, and he came that day with the goods, &e. 

The defendants excepted to this evidence, but it was ad- 
mitted by the Court. 
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Verdict for the plaintiffs; Rule for a new trial; Rule dis- 
charged, Judgment and Appeal. 


Phillips and N. McKay, for the appellants. 


Fuller and Merrimon, contra. 


Pearson, C. J. That part of the testimony of Cook, in 
which he says: “Jernigan stated that he had bought some 
goods of Mr. Haywood” was not admissible, and it was error 
not to rule it out. This was a mere collateral declaration, as 
to a past transaction, and cannot, in any point of view, be con- 
sidered as a part of the act, to-wit: that Jeringan went to 
Cook, and rented from him the front part of the store, and 
borrowed some boxes to put goods in, and came that day with 
the goods. His saying, “ he wanted to rent the store to put. 
some goods in,” was a part of the act, but what he said about. 
having bought the goods of Haywood, although it occurred 
at the same time, was accidental and collateral: and its truth 
or falsehood depended entirely upon his personal veracity. 
The ruling in State v. Dula, Phil. 211, and the reasoning in 
that case is so apposite to this question, that it is unnecessary 
to do more than to adopt it as our opinion in this case. The 
only difference is, that there the collateral declaration fol- 
lowed, here it preceded, the act, and, on that account, it was 
rather more difficult to separate it; but the principle is the 
same, and it was the duty of the Court to separate it, and rule 
it out, so that the jury should not give any weight to it. 

For this error, there must be a venire de novo. It is not 
necessary to notice the other points. 


Pee CURIAM. Venire de novo. 
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T. A. FLEMING » BENJAMIN FLEMING. 


Where a testator leaves two wills, that of later date not expressly revok- 
ing the former, and the former is propounded for probate, held to be 
proper for the Court to leave to the jury the question, whether it was 
the intention of the testator that the former paper-writing should be his 
will, 


Caveat, tried before Buxton, J., at Spring Term 1868 of 
the Superior Court of Pir. 

The testator died in the army of the Confederate States in 
1864. He left behind him two holographs of different dates, 
making in each very much the same disposition of his property. 
His widow, who was the sole beneficiary under both papers, 
propounded the former one for probate. 

Under the ruling of his Honor there was a verdict estab- 
lishing the paper propounded, and the caveator appealed. 


Jenkins and Fowle & Badger, for the appellant. 


Biggs, contra. 


READE, J. The paper-writing propounded, was executed 
with all the formalities which the law requires. The paper- 
writing offered in evidence by the caveator, of a subsequent 
date, executed with like formalities, did not in terms revoke 
the paper-writing propounded, and the disposition of the testa- 
tor’s property is substantially the same in both. 

His Honor properly left it with the jury to say whether it. 
was the intention of the testator that the paper propounded. 
should be his will, and the jury found that fact in favor of the 
paper propounded. 

It was, therefore, properly admitted to probate. Whether 
the second paper might not have been admitted to probate 
also, along with the first, if it had been propounded, cannot be: 
determined by us, nor is it important, for both papers are sub- 
stantially the same. 

This will be certified, &c. 


PER CURIAM. There is no error. 
14 
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DOE ex dem GEORGE DAVIS », THOMAS ATKINSON. 


In an action of ejectment, the only questions which arise in regard to the 
title are as to its validity at law. 


KsectMent, tried before Russell, J., at Fall Term 1868 of 
the Superior Court of New Hanover. 

The only question raised upon the trial was as to the estate 
given to the defendant, in the land in question, by the follow- 
ing clause in the will of F. J. Hill, deceased: 

“T give, devise and bequeath unto Bishop Thomas Atkinson, 
Bishop of North Carolina, and to his heirs and assigns, my 
house and lot, from and after the death of my wife, in trust 
and for the use of the poor orphans of the State of North Car- 
olina, and the said Bishop and his successors to hav e the right 
to select such orphans as shall receive benefit under this trust 
and bequest, and he shall direct and control said trust in the 
best way for the support of such orphans and the formation of 
their minds, and education, as to hin may seem best.” 

At the time of bringing the action Mrs. Hill was dead. 

His Honor in the Court below having upon the case agreed, 
given judgment for the defendant, the plaintiff appealed. 


Strange, for the appellant. 


Person and Moore, contra. 


Pearson, 0. J. Upon the argument the attention of the 
counsel of both parties, was mainly directed to the validity of 
the trust declared by the will. 

In this action the Court is confined to the question of the 
legal title, and it is not at liberty to express an opinion, in 
respect to the trust. It is clear, that, under the devise to 
“Thomas Atkinson and to his heirs and assigns,” the defen- 
dant is entitled to the legal estate in fee-simple. The addition 
of the words “ Bishop of North Carolina” has no legal effect, 
under the maxim, wtile per inutile non vitiatur. There is no 
error. 


Per Curiam. Judgment affirmed, 
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FRANK W. THORNTON vw. A. G. THORNTON, and others. 


A purpose to damage does not make an act, otherwise lawful, wurious in 
a legal sense. 


The relation between a creditor and a surety does not oblige the former to 
active diligence in collecting his debt out of the principal. 


The damage received by a surety in consequence of the creditor’s counter- 
wanding an execution ordered by the former against the property of the 
principal under a judgment obtained by the creditor against principal 
and surety both, is damnum absque mjuria, and gives the surety no cause of 
complaint which a Court will hear. 


‘W here such creditor, in his character as an attorney, obtained an adjudication 
in bankruptcy against the principal Judgment debtor, and thus prevented 
any lien from attaching upon a part of his property, Held, that the surety 
could not complain. 


(Bizzell v. Sinith, 2 Dev. Eq. 271, Cooper v. Wilcox, 2 D. & B. Eq. 90, Nelson 
v. Williams, Ib. 118, Pipkin v. Bond, 5 Ire. Eq. 91, Carter v. Jones, Ib, 196, 
Smith v. McLeod, 3 Ire. Eq. 390 cited and approved.) 


Motion to dissolve an Injunction, heard before Buxton, J., 
at Fall Term 1868 of the Court of Equity for CumBERLAND. 
The plaintiff alleged that he was surety to the defendant 
‘Thornton upon a bond due to the defendant Hinsdale as the 
administrator of one Johnston, and that judgment had been 
taken thereon in Cumberland County Court, which judgment 
specified the relative situations of the defendants therein, as 
principal and surety: that on an execution thereunder cee 
tain property of the principal had been sold; that the said 
principal had considerable landed estate in the counties of 
Harnett, Johnston and Moore, to which executions had not been 
issued, and thereupon the plaintiff Thornton, as surety, had 
on the 16th day of May 1868, called upon the clerk to issue 
executions to such counties, but that Hinsdale had refused to 
allow them to be issued, and had issued another to Cumber- 
land county and was threatening to sell the plaintiff’s goods, 
&c., thereunder, and also that as attorney for certain northern 
creditors, on the 4th of May, 1868, he had caused a fiat in bank- 
ruptcy to be issued against the defendant Thornton, thereby 
preventing any lien upon his property in other counties, to be 
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created under said judgment. The prayer was that Hinsdale 
should be enjoined from further proceeding upon the execution. 
against the plaintiff, and,for further relief. 

The defendants answered, and upon motion of the defendant 
Hinsdale, his Honor below dissolved the injunction, and the: 
plaintiff appealed. 


B. Fuller and Merrvmon, for the appellant. 


Hinsdale, contra. 


The case stated by the bill does not warrant the relicf 
sought; as a creditor is not bound, in favor of a surety, to use 
active diligence against the principal. State Bank v. Wilson, 
1 Dev. 484; Coooper v. Wilcox, 2 D. & B. Eq. 90; Nelson v. 
Williams, Ib. 118; Pipkin v. Bond, 5 Ire. Eq. 91; Carter v. 
Jones, Ib. 196; Smith v. McLeod, 3 Ire. Hq. 390; Bizzell v. 
Smith, 2 Dev. Eq. 28; Byles on Bills, 239 and cases cited; 
Trimble v. Howe, 16 John, 152, Beebe v. Bank, TW. & 8. 375. 
He may even withdraw an execution already levied on prop- 
erty of the principal, without giving surety a legal right to 
complain. forbes v. Smith, 5 Ire. Hq. 369, Pole v. Ford, 2 
Chitty 126. 

No lien can be created under af. fa. after an adjudication: 
of bankruptcy. Act of 1867, ss. 21 and 44, Jones v. Leach, 5 
Law Rep. 55; Pennington,v. Sale, 1B. R. 157. In re Smith, 
1B. R. 169; Crawshay v. Thornton, 2 Myl. & Cr. 1; Hutton 
v. Cooper, 6 Hix. 159; Deac. Bank, 469 n. 5. 


Ropman, J. The {bill in this case complains that certain 
acts were done by the defendant Hinsdale fraudulently, and 
for the purpose of injuring the plaintiff. This averment is. 
quite immaterial if the acts of the defendant were lawful; 
because in such a case, if they damaged the plaintiff, it would 
be damnum absque iyuria. An injury is damage resulting 
from an unlawful act,—Sedewick on Dam. 31. The maxim is 
true “ actus non reus, nist mens sit rea;” but it does not follow 
that the purpose to damage makes an act, otherwise lawful, 
‘injurious in the legal sense. A creditor may purpose to oppress 
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and break up his debtor; nevertheless, he is entitled to recover 
-his debt. 

The question presented is thus cleared of immaterial allega- 
tions, and left to rest upon the acts of the defendant Hinsdaie. 

The relations between a creditor and a surety are pretty 
well settled in this State. The creditor is not bound to sue, 
or to active diligence in collecting his debt out of the principal 
debtor. But if the creditor gives time to the principal debtor, 
that is, if by any valid contract he debars himself from the 
immediate prosecution of his remedy, or if he releases any 
security which may have been acquired from the principal 
debtor, he thereby discharges the surety. This principle will 
be found established in a number of cases. Bizzell v. Smith, 
2 Dev. Eq. 27; Cooper v. Wilcox, 2 D. & B. Eq. 90; Nelson v. 

Williams, 2 D. & B. Eg. 118; Pipkin v. Bond, 5 Ire. Eq. 91; 
Carter v. Jones, 5 Ire. Eq. 196, Smith v. McLeod, 3 Ire. Eq. 
390. It is contended that the creditor is bound to protect his 
“ notentialities,” as strictly as he is any complete liens, which 
he may have acquired. This doctrine may prevail in some of 
the States, but has never been recognized in North Carolina. 
If the creditor is bound to take out an execution, it may, with 
equal reason be held that he is bound to bring suit; and the 
principle would necessarily lead to the imposing the duty of 
active diligence on the creditor, a doctrine which has been 
-often distinctly denied in this State. 

It remains to inquire, how the acts of the defendant Hins- 
dale, are qualified by these principles. At March Term 1868, 
of Cumberland County Court, the defendant Hinsdale, 
recovered a judgment against A. G. Thornton, and the plain- 
tiff Frank Thornton, and others, who were sureties of A. G. 
Thornton. A ji. fa. immmediately issued to the county of 
Cumberland, which was levied on certain property, among 
which was a house in Fayetteville, which was not sold by 
reason of a military order’ prohibiting it. The plaintiff took 
out an alias ft. fa. to Cumberland county, tested of June Term 
1868, which continued his lien on the property of the principal 
debtor. 
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So far clearly nothing was done to the injury of the surety. 
The main complaint, however, is that the creditor not only 
failed to issue his #. fa. to the counties of Moore, Harnett and. 
Johnston, where the principal debtor had property, but refused. 
to allow the sureties to do so, and countermanded an execu- 
tion which the sureties had procured to be issued. We are 
inclined to think that if the execution had issued, it would have 
given the plaintiff in the judgment a hen on the property of 
the defendant in those counties, paramount to the claim of the 
assignee in bankruptcy. In the view that we take of this case,. 
it is unnecessary to decide that question; we assume that the 
sureties were damaged by the omission. 

But was it the special duty of the creditor to issue the execu- 
tion? It was in the power of the sureties, by paying off the 
judgment, and taking an assignment of it for their use, to have 
obtained a full control over all the remedies which were in the 
power of the plaintiff. This might have been inconvenient to: 
them, but it was a part of the liability which they had assumed 
by their contract, and from which the plaintiff was under no 
obligation to relieve them. If they were damaged, it was a 
damage without injury, inasmuch as it was not occasioned by 
any unlawful act of the creditor, or by the omission of any 
duty which he was bound to perform. 

But the plaintiffs in this case complain that Hinsdale, as 
attorney for certain Northern creditors of the principal debtor,. 
obtained an adjudication in bankruptcy against the principal 
debtor on the 4th of May 1868. There was nothing unlawful 
in this, and even if the purpose of Hinsdale were such as 1s 
charged, that, as has been shown, would not convert a lawful 
act into an unlawful one. 

We do not think that sections 124 and 125, ch. 31, of the 
Revised Code have any bearing in this case. Section 125 is. 
directed to the sheriff. The plaintiff in his execution must 
follow the judgment; he must sue it out against all the defen- 
dants; the execution having been placed in the hands of the 
sheriff, he must first sell the property of the principal, if he 
have any; but the plaintiff cannet be supposed to know that. 
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the principal has property, and cannot control the order in 
which the sheriff sells. The injunction must be dissolved, and 
the defendant will recover his costs in this Court. 

Let this be certified, &e. 


PER CURIAM. injunction dissolved. 


JOUN W. SCOTT vo. W. P. ELLIOTT and others. 


A judgment in an action of Replevin, brought under Rev. Code, ch. 98, for 
the penalty of the bond given by the defendant according to the pro- 
visions of § 4, without a previous judgment against the defendant, as at. 
common law, is erroneous. 

In such case the judgment should be, that the plaintiff recover the thing, 
and in case it cannot be had, then the value assessed ; and also damages for the 
caption and detention, with his costs; and, superadded thereto, a judg- 
ment against the defendant and his sureties, for the penalty of the bond, 
to be discharged by performing the former Judgment. 

The value should be assessed as at the time of the trial, and not at that of 
the caption. 

It is erroneous to assume that six per cent. ig the proper measure of damages 
in such case; it might be more, or less. 

Semble, that the Judgment in such cases should not include a sheriff who has 
been fixed as special bail of the defendant, but that he is to be reached 
by sez. fa., and entitled to surrender his piincipal in discharge of his 
liability. 

The provision in the Act, that Replevin may be maintained against persons 
in possession, wherever Zrover or Detinue will lie, is not universal, but 
sol modo only, reference being had to the different natures of the actions 
spoken of, | 

(The Replevin Act, Rev Code, ch. 98, construed by Pearson, C. J.) 


REPLEVIN, tried before Mitchell, J., at Fall Term, 1867, of 
the Superior. Court of CHATHAM. 

The action had been brought under the provisions of the 
Revised Code, ch. 98, for a steamboat which remaimed in the 
hands of the defendant, he having given the required bond. 
Upon the trial it appeared that the sheriff had levied an 
attachment upon the boat under the Act giving alien for work 
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done and materials furnished to vessels; that it subsequently 
had been condemned as being “ perishable” by three freehold- 
ers, and sold; and that upon the sale it was purchased by the 
plaintiff. Afterwards it had been seized by the defendant, 
and upon demand he refused to surrender it. 

The Court instructed the jury that the plaintiff was entitled 
to recover, and that they must find by their verdict the value 
of the boat, and also damages for the caption and detention, 
which in this case would be six per cent. on the value of the 
boat from the time of its caption to the first day of the term. 
- There was a verdict for the plaintiff, that the value of the 
boat was $3,000, and they assessed the damages at $1,920.00. 
Judgment was entered as follows: “'Ihereupon itis considered 
by the Court that the plaintiff recover against the defendant 
Elliott, and George Harris his surety to the bond returned 
with the writ, and KK. D. Hall as special bail, the sum of six 
thousand dollars penalty of said bond, and all costs of suit, 
which may be discharged by the surrender of said steamer, and 
payment of damages and costs.” 

As part of the record was also sent up a transcript of an 
action by scire facias between the plaintiff Scott, and H. D. 
Hall, as sheriff of New Hanover, in which Hall was called 
upon to show cause why he should not be adjudged special 
bail of the defendant Elliott. In this case judgment was given, 
by default at Fall Term 1867, against the defendant. 

From the judgment in the principal case the defendants 
appealed. 


Phillips and Battle, for the appellants. 


Howze and Manning, contra. 


Pearson, C. J. From the very loose and imperfect manner 
in which the case is made up, this Court is left to grope its 
way in the dark. 

In a paper signed by the attorneys it is set out: “The 
defendants insisted that the measure of damages should have 
been the amount of the claim upon which the attachment was 
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issued.” The proceedings in that case cannot make a part 
of this, and we are not even at liberty to take judicial notice 
of the fact that Bryan v. Steamer “ Enterprise” 8 Jon. 260, 
has any connection with our case; so we are not informed as 
to “the amount of the claim upon which the attachment has 
issued, ” nor do we know whether the sale made by the sheriff 
of the Steamboat “ Enterprise” as perishable property, was 
held valid or not. Any one who will read the papers in this 
case must be satisfied, that an amendment of the law as to the 
manner of sending up cases for the determination in the 
Supreme Court has become necessary. 

We infer from what is set out in the papers sent up to us, 
that under the instructions of his Honor, the jury assessed the 
-yalue of the steamboat at the time she was taken by the 
defendant in 1857, and also assessed damages for the detention, 
at the rate of six per cent. per annum upon that valuation, from 
the time of the taking up to the time of the trial, at Fall Term 
1867, and we see from the transcript that his Honor did not 
render judgment against the defendant, “that the plaintiff 
recover the steamboat, and the damages assessed for the 
caption and detention, together with costs, and if the boat 
cannot be had, the value of the boat as assessed by the 
jury.” But the judgment is, “thereupon it is considered 
by the Court that the plaintiff do recover against the 
defendant Elliott and George Harris his surety to the bond 
returned with this writ, and E. D. Hall, sheriff and spe- 
cial bail, the sum of $6.000, penalty of said bond, and all costs 
of suit, which may be discharged by surrender of said steamer, 
and payment of damages and costs. ” 

We think there is error in having the value assessed at the 
date of the caption, instead of at the time of the trial; and 
also in assessing six per cent. per annum upon such value, from 
the caption up to the time of trial, as the rule of damages for 
caption and detention. There is also error in the judgment. 

As to the value. The statute, Rev. Code ch. 98. ‘“‘ Reple- 
vin.” requires the plaintiff to swear to the value at the time of 
caption or detention. This is for the purpose of fixing the 
amount of the bond, which the Clerk is to take of the plaintiff 
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in double the sworn value, conditioned to perform the final 
judgment; the penalty being double the sworn value to com-- 
pel a return of the property, if it can be had, otherwise 
to secure payment of its value, together with damages 
for its detention, during the pending of the action, and 
the costs. Sec. 2nd directs the Sheriff to allow the property 

to remain with the defendant, provided he gives bond in dou- 

ble the sworn value conditioned to perform the final judgment; 

the penalty being in double the amount to compel the return 

of the property if it can be had, otherwise payment of its value, 
together with damages for caption, detention and costs. 

So far the meaning is elear, but the 3rd and 4th sections are: 
obscurely worded, and it is necessary to resort to construction 
in order to make the several provisions harmonize, and give 
effect to all. Sec. 3, “If the property shall have been deliv- 
ered to the plaintiff and he shall fail to recover, the Court 
shall forthwith direct an enquiry of the value of the property 
and the damages sustained by the defendant by the detention 
of his property,” and judgement shall be rendered against the 
plaintiff and his sureties for the penalty of his bond; which 
may be discharged on surrender of the property and payment 
of the damages and costs.” The difficulty is, if the Judgment 
can only be discharged by the swrrender of the property, and 
not by the payment of its assessed value if the property can 
not be had—why direct an inquiry of the value of the pro- 
perty ? Can a construction be justified which gives no effect 
whatever to this clause, and assumes that an useless labor is. 
imposed upon the Court and jury? Certainly not; when 
from a consideration of the gravamen of the common law 
action, for which this is intended as a substitute or more pro- 
perly speaking an extension, it is seen that the purpose of this 
assessment of the value of the property, is to provide for a case 
when the property cannot be had. If this be the true con- 
struction, it is manifest that the value should be assessed as at 
the time when such value is to be taken in lien of the property,. 
should it turn out that it has been eloigned or destroyed. 

Section 4, under which our case falls, “If the property shall’ 
have remained with the defendant, and the plaintiff on the 
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trial shall recover, the jury shall assess the value of the prop- 
erty, as likewise the damages for its caption and detention, 
and the plaintiff shall recover against the defendant and his 
securities, the penalty of his bond and costs of suit, which may 
be discharged by surrender of the property and payment ot 
the damages and costs.” ‘To one accustomed to judicial forms 
and entries, this language is actually painful by reason of the 
inartificial use of technical words, and the confusion of ideas. 
which it occasions. It is taken from the wording of the Act 
of 1828. “ The jury shall assess the value of the property” for 
what purpose, if the plaintiff is to recover against the 
defendant and his sureties the penalty of the bond and costs of 
suit: that is if judgment is to be rendered for the amount of 
the penalty of the bond to be discharged only by the surren- 
of the boat and the payment of the damages and costs? It 
would scem that the utmost that could be exacted in case the 
boat could not be surrendered in order to discharge the pen- 
alty, was the payment of the value, damages and costs. To 
show that no effect can be given to the provision requiring 
the value of the property to be assessed, unless such value is 
to bea discharge of the judgment, in leu of the property in 
case it cannot be had, together with the damages and costs; and 
that, if so, the value must be assessed at the time of the trial,. 
we refer to what is said in refercnce to the construction of 
sec. 3.. But besides all this, sec. 4 assumes that the plaintiff 
is to recover, that is, to have judgment against the defendant. 
What should the judgment be? “That the plaintiff recover 
the thing, and in case it cannot be had, the value assessed and 
also damages for the caption and detention, and his costs,” 
and superadded to this (following the obligation of the bond), 
the Court is to give judement that the plaintiff recover of the 
defendant and his sureties the amount of the penalty of the 
bond, to be discharged by performing the former Judgment. 
We have seen what that judgment should have been, and 
there is nothing to justify the construction, that after pre- 
scribing the form of the condition, it was the intention to 
depart from it,and restrict a discharge of the judgment given 
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for the penalty, to a surrender of the property, to the exclu- 
sion of its discharge in respect to the property, in case it could 
not be had, by payment of the value assessed. Suppose the 
property to have been destroyed, pending the action, by the 
act of God, without default on the part of the defendant. It 
would be monstrous to infer an intention on the part of the 
law-makers to require the defendant and his sureties to pay 
the whole penalty, unless he surrendered the property, a thing 
which was impossible. It is a familiar principle of law that 
when the condition of a bond becomes impossible by the act of 
God, the condition is saved. 

But it is objected—on what ground assume that the judg- 
ment against the defendant should be, that the plaintiff 
recover thething and damages for detention and costs, and in case 
at cannot be had, then the value assessed, as in the action of dett- 
nuo? Why may not the judgment against the defendant be 
that the plaintiff recover the amount of damages assessed by 
the jury for the wrongful act of the defendant, including 
the value at the time of conversion and interest and costs, as 
in the action of trover 2? Therearetwo answers: The statute 
does not direct that the jury shall assess damages for the 
wrongful act of the defendant, as in trover, but requires the 
jury to assess the value of the property, and damages for its 
detention, as in detinuwe. In the second place, although 
the word “ trover” is used in the statute the action of reple- 
vin given by it is restricted to cases where detinue would 
lie, for it only applies to cases, where the defendant 1s in pos- 
session, at the time the writ issues. So “tvover” must be used 
as covering only the same ground as deéenue, or else the word 
is out of place and misapplied. One kills my hog—I can 
maintain trover, but I cannot maintain detinue or replevin, 
either at common law or under the statute, for in detenue or 
replevin, the plaintiff demands restitution of his property, and 
such demand is idle when the property is not in esse and is 
not in the possession of the defendant; so it is clear the word 
“trover” is inartificially used, unless it be confined to cases 
where detinue would lie, and it must be treated as an expletive. 
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We have so far treated this statute as standing by itself; 
but when taken in connection with the common law actions of 
replevin and detinue on the one side, and trespass de bonis 
asportatis and trover on the other, the construction is obvious. 
In replevin and detinue the plaintiff asserts the property to con- 
tinue to be fas, and the object of the action is to recover the 
specific thing. In replevin at common law, the thing is returned 
to the possession of the plaintiff pending the action, so if it 
dies or is destroyed the loss falls on him, and he can only 
recover damages, for the caption and detention “ guousque the 
replevin.” In detinue the thing remains in possession of the 
defendant pending the action, but the plaintiff asserts the 
property to continue to be his, and the gravamen of the action 
is to recover the specific thing, so that if it dies or is destroyed, 
the loss falls on him, and it is settled that the action cannot be 
further prosecuted, except to recover damages for the deten- 
tion. So we see what judgment the plaintiff is entitled to in 
detinue. And the object of the statute is to extend the action 
ot replevin to all cases where detinue lies—with this modifica- 
tion, that the defendant isto retain possession pending theaction, 
provided he executes a bond conditioned “to perform the final 
judgment. 

In trespass de bonis asportatis, and in trover, the gravamen 
of the action is, that the plaintiff has been wrongfully de- 
prived of lis property, and the plaintiff sues to recover 
damages for the injury, but he asserts no further claim to the 
property, and if it be lost or destroyed it is no concern of his. So 
when the statute under consideration requires the Court forth- 
with to direct the jury to assess the value of the property, it 
can have no reference to these two actions, and must refer to 
the action of replevin at common law, and to the action of 
detinue—where the thing is demanded, or, if it cannot be had, 
its value, as well as damages for its detention. 

As to the measure of damages, we can see no ground for 
making six per cent. interest on the sworn value, the rule, and 
his Honor erred in adopting it. The earnings of the boat 
might be more or less. As it does not appear whether the boat 
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is in a condition to be surrendered, or has been destroyed, and 
this may materially affect the question, we give no opinion in 
regard to it, further than to say, that the plaintiff 1s entitled to 
damages as well for the taking as for the detention, and has a 
right to full indemnity for the injury done to him. 

This construction carries out the meaning of the statute— 
gives effect to all of its provisions, avoids an incongruity like 
that of giving judgment against the securities for an appeal 
without giving judgment against the principal, and also avoids 
the objection, that the Court had no power to give a judgment 
on the forth-coming bond, at variance with the conditions 
therein expressed. | 

3rd. It is not necessary to comment on the judgment, or to 
decide whether it could be made to include Hall, the sheriff, 
who, although fixed as special bail, could, it would seem, be 
only reached by sez fa, and was entitled to surrender his prin- 
cipal in discharge of his liability. There is error. This will 
be certified. 


Per CURIAM, Venire de novo. 


JOHN T. HOGAN and others, ». WM. J. HOGAN, Ex’r, and others. 


Aclause in a will providing—‘‘and should there be anything at my death 
undivided, it is my will that tt be sold and equally divided among my four sons 
after paying my funeral expenses and all just debts,’’--in a case where the 
residue consisted of a considerable amount of money and choses in action, 
and an inconsiderable amount of other personal property, disposed of the 
whole of such residue. 

A legacy of $1000 to A B ‘‘to pay her debts, and for her support as she 
needs it,” does not warrant an executor in seeking out such debts, paying 
them off and retaining the amounts upon a settlement with the legatee. 

{ Bradley v. Jones 2 ire. Eq. 245; Alexander v. Alexander 6 Ire, Eq, 229, and 
Scales v. Scales 6 Jon. Eq. cited and distinguished, 


Birt, set for hearing upon replication and proofs, and 
transmitted to this Court from Fall Term 1866 of the Court 
of Equity for ORANGE. 
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The bill was filed by certain legatees and next of kin of 
‘Thomas Hogan deceased, against the defendants, as his execu- 
tors. 

It set forth that, by his will made on the 20th of November 
1856, the deceased had, among other things, bequeathed to 
Martha Kirkland, one of the plaintiffs, one thousand dollars 
‘to pay her debts and for her support as she needs it;” and 
after giving other legacies, had concluded as follows: “and 
should there be anything at my death undivided, it is my will 
that it be sold and equally divided among my four sons, after 
paying my just debts and funeral expenses;” that under this 
clause was not included, as they were advised, a considerable 
amount of ready money, notes, bonds and accounts that were 
on hand at his death; and that he died intestate in regard to 
them. The prayer was for an account, the payment of the 
legacies and distributive shares, and for further relief. 

The answer denied that the deceased had died intestate as 
to any part of his estate, and in regard to the legacy due to 
Martha Kirkland, averred that it had been, with her consent, 
paid off by taking up debts due by her, and in paying an 
account standing against her upon the books of the testator. 
To this there was a replication. 

_ An account having been ordered and taken, under a decree of 
this Court, exceptions were filed to it by the defendants 
and argued by counsel. 


Graham, for the plaintiffs, upon the matter of the intes- 
tancy, cited Zeague v. Alexander, 2 Dev. Eq. 348, Bradley v. 
Jones, 2 Tre. Kg, 248; Alexander v. Alexander, 6 Ire. Eq. 229; 
McCorkle v. Sherrili, Ib. 173; Pippin v. Ellison, 12 Ire. 61; 
Scales v. Scales,6 Ire. Eq. 163; Hastings v. tarp, Phil. 
Kg. 5. 


Phillips & Battle, contra. 


The residue includes the money and choses in action. The 
decisions in N. C. upon this point have gradually, and perhaps 
inadvertently assumed a phase apparently to the contrary. 
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Frazer v. Alexander went upon special circumstances. Bradley 
v. Jones was argued only for the defendant, and the language 
varies from that before us. In Alexander v. Alexander the 
word is “property,” at a time when it was thought in N. 
C. (as it is not now) that this did not include choses in action. 
Pippin v. Elson, shows want of reliance on the state of 
authority in N. C. to that time, and presses the word “prop- 
erty,” and other expressions. Lowe v. Carter 2 Jon. Eq. 3177, 
has “ property,” and the language is not residuary. In Scales 
v. Scales the word is “ estate,” and the Court speaks of a “pre- 
sumption.” Is ita presumption “of law,” or only “ of fact,” 
that notes are not to be sold under a will. At all events. 
neither in that nor in any other case do we find that there has. 
been submitted to the Court the construction now contended 
for by the defendants, to-wit, that it is more reasonable to 
modify the word seli by the word property, or estate, or thing, 
than vice versa. It is to be presumed (in the absence: 
of special language as a context, to the contrary) that a testator 
does not intend to die intestate, and therefore that he used the: 
word sell, for, convert into money, or a like phrase. 

In Hastings v. Earp, the word is property. The later decis- 
ions ignore those before Pippin v. Elson, which went upon a. 
doctrine greatly modified in Hurdle v. Outlaw. 

The only cases out of N. C. which we have found, hold a 
contrary doctrine, viz: that the primary intention is to convey 
all, and the method of division is only secondary. Hearne v. 
Wigginton, 6 Madd. 119; Thornton v. Bunch, 20 Ga. 191; 
Spriggs v. Weems, 2H. & Mc, 266; Garrett v. Garrett, 2 
Stob. Eq. (at p. 232) ex parte Artz. 9 Md. 55. 


Reape, J. 1. The first exception is sustained. After 
several specific bequests, there is the following: ‘“ And should 
there be anything at my death undivided, it is my wish that it 
be sold and equally divided among my four sons, after paying 
my funeral expenses and all just debts.” 

There were on hand, undivided, a consiberable amount in 
money and choses in action, and an inconsiderable amount of 
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personal property, and the question is, whether the money and 
choses in action pass under the residuary clause. 

It is so clear that the testator did not intend to die intestate 
as to anything, that we should feel but little difficulty in con- 
struing the clause, if it were not for several decisions of this 
Court, in cases somewhat iike this, fron which 1t 1s necessary 
to distinguish it. 

In Bradley v. Jones, 2 Ire. Hg. 245, the words were, “all the 
balance of my estate, that 1s not given away, to be sold, and 
the money arising from the sale, I give, &e.” 

In Alexander v. Alexander, 6 Ire. Hq. 229, the words were 
“all the residue of my property, both real and personal, to be 
put to sale &c., out of the procceds of which sale, &c.” 

In Scales v. Scales, 6 Jon. Eq. 163, the words were, “ prop- 
erty shall be soid, and the money arising from the sale, &e.” 

In all those cases it is decided, that money on hand and 
choses in action did not pass, the prominent reason being, that 
they are not ordinarily the subjects of sale, and in all the cases, 
a safe was directed, and a division of the proceeds. And there 
are criticisms upon the words “ estate,” “ property,” &e. 

The case before us is distinguished from those cited. (1.) 
The words here are as comprehensive as any that can be used. 
“Anything” includes every thing—every thing. (2.) In the 
cases cited, the property was to be sold; there was to be no 
division without a sae; for it was the proceeds of sale, that 
were to be divided. In our case, a sale is not indispensable. 
It is to be “sold and divided.” Obszerve, not sold, and the 
proceeds divided, but “soid and divided” That is to say, it 
is to be divided, and in so far as a sale is necessary to a divis- 
ion, it is to be sold. If there be part money, part choses in 
action, and part property, the division, the main object, may 
be best effected by holdmg the moncy, collecting the debts, and 
selling the property, and then, when the whole is got together, 
dividing. Why might not this have been done in the cases 
cited’? Because only the proceeds of the sale were to be 
divided. In this case, stress may also be laid upon the fact, 
that the division is directed to be made after his funerak 
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expenses, and just debts are paid, showing that it was the inten- 
tion of the testator, that all that remained of his estate, was to 
be divided under the residuary clause. 

IJ. The second exception is overruled. The legacy of $1,000 
to Martha Kirkland “ to pay her debts, and for her support as 
she needs it,” was not adeemed in testator’s life time, and has — 
not been paid to her since his death. It was no part of the 
business of the executor to hunt up her debts and pay them off 
for her. It was his duty to pay it over to her, to be used at 
her discretion. Jt is alleged in the answer, that there are 
charges in the way of a book account against her by the testa- 
tor, to the amount of $298, and the executor claims to retain 
that amount. He would have the right to retain any ascer- 
tained debt against her, due the testator, but there was repli- 
cation to the answer, and there was no evidence to support it. 
‘There is an affidavit of the executor that he offered vouchers 
before the commissioner, of his having paid the legacy to 
Martha Kirkland, in accordance with the will, and that the 
commissioner refused to allow them. We suppose he means 
that he offered vouchers of his having paid off debts for her, 
as set forth in his answer, and we have said that that cannot 
avail him. If he has paid the legacy to Zev, he will be entitled 
to have the payment allowed when an execution shall be moved 
for. 

The report will be reformed to correspond with this opin- 
ion, and, if the parties desire it, it will be referred to the clerk 
for that purpose. 


Per Curiam. Decree accordingly. 
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An administrator, who delivers the residue of an estate to the distributees, 
has no equity to call upon them to refund the amount of a debt paid by 
him afterwards, of which he had no notice at the time he delivered up 
the residue, unless he alleges and proves special cirewmnstanees showing that 
he was in no default, and relieving him from the imputation of negligence. 

Where the case showed that the plaintiff knew at the time, that his intes- 
tate had been aedinnistrator as well as guardian of a certain estate, and 
that notes due to him as administrator were still outstanding; and in excuse 
of his ignorance of the existence of a debt of some $1,400 due by his intes- 
tate to such estate, he relied upon the fact that the Court records showed 
a settlement by the guardian, (such settlement including only the pro- 
ceeds of a tract of land and a small amount of rent), held, especially as 
the records showed no settlement by the administrator, to have been 
gross negligence in him to pay over the residue to the distributees., 

Where the existence of a fact at a particular time is important to a party, he 
must make a distinct allegation in regard to it in his pleading. 

Parties seeking to be excused from the ordinary consequences of their 
actions, by reason of special circumstances, must exhibit candor and 
particularity in their statements concerning it. 


(Alexander v. Fox 2 Jon. Eq. 106; Marsh v. Scarboro 2 Dev. Eq. 551, cited 
and approved.) 


Brut, set for hearing upon pleadings and proofs at Spring 
Term 1868, of the Court of Equity for Gur_rorp, and at Fall 
Term transmitted to this Court. 

The bill (fled in 1861) alleged that the plaintiff, as admin- 
istrator of John Rhodes, had amongst other things, paid over, 
some years before, to the defendants, as distributees, the residue 
of the personal estate of his intestate; that in 1846 his intes- 
tate had becn guardian of certain infants named Witty, and 
as such had charged himself with $680 as due to them, and 
plaintiff in 1850 and 1851, before completing his administra- 
tion, paid to one Jesse Whecler as succeeding guardian, that 
amount; that in 1860 it was discovered that Rhodes’ guardian 
returns were incorrect, by some $1,400, and that thereupon the 
wards, by their guardian, brought suit against the plaintiff as 


NotTre.—Judge Dick did not sit in this case, having formerly been of 
counsel therein. 
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administrator, and compelled him to pay them out of his own 
pocket $1,480.54 and costs; that he had demanded this amount, 
making proper explanations, &c., from the defendants, but. 
they had refused to pay, &c. The prayer was that the defen- 
dants should account and pay over, and for further relief. 

The answers put the plaintiff upon strict proof of his claim. 

The other facts necessary to an understanding of the opinion,. 
are set forth therein. 


Gorrell, for the plaintiff. 


This case is within the exceptions to the rule that an exec- 
utor who takes no refunding bond has no equity to compel 
levatees to refund in case of subsequent payment of debts. 
Marsh v. Scarboro 2 Jon. Eq. 106; Stark v. Wilhams 3 Jon.. 
Eq. 18; Lambert vy. Hobson, Ib. 424. 


Scott & Scott, contra. 


Pearson, C. J. An administrator who hands over the 
residue of the estate to the distributees, has no equity to call 
upon them to refund, on the ground that he afterwards pays a. 
debt of the intestate, of which he had no notice at the time he 
handed over the estate; unless he alleges and proves special. 
circumstances, showing that he was in no default, and relieving. 
him from the imputation of negligence. This rule rests on 
two grounds—it is the duty of an administrator to make 
diligent inquiry as to the debts of his intestate, so that when 
he hands over the surplus, he can settle the estate, and not. 
leave it subject to be overhauled, with additional costs. In- 
the second: place, after the distributees have come into the: 
possession of the property, and dealt with it as their own, an 
unexpected call to refund, especially if 1t be many years after- 
wards, may subject them to as great inconvenience and loss, 
as the administrator was subjected to by having the claim to- 
pay in the first instance: so the loss should rest on him, unless. 
he can show that-the matter occurred without any default on 
his part. In Alexander v. Fou, 2 Jones’ Kq. 106, relief was. 
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granted on“special circumstances, among others, that the tes- 
tator, by his will, had ‘set apart a fund for the payment of his 
debts, which, he says in his will, is amply sufficient so as to 
Jeave a surplus, and actually goes on to dispose of such sup- 
posed surplus. In Marsh v. Scarboro, 2 Dev. Eq. 551, relief 
was refused, on the gronnd that the allegations of the bill were 
too vague, and that it did not aver special circumstances so 
distinctly, “as to enable the defendant to put in issue, the 
matters upon which that right depends.” In our case, the bill 
is fatally defective, in this: the allegations are too vague. The 
bill is drafted upon the idea that the plaintiff is entitled to 
relief, provided, he handed over the residue of the estate 
without knowing of the debt which he was afterwards forced 
to pay. It alleges that his intestate had been the guardian of 
the children of one Witty, that in 1850, or 1851, he and one 
Wheeler, who was the guardian of the children, settled 
according to the returns of his intestate, by which there was 
a balance of $680 due to the wards, which he paid, and that 
he and said Wheeler, at that time, both honestly supposed 
that $680 was all that was.due, but that afterwards, in 1860, 
it was discovered that the guardian returns of his intestate 
were erroneous, and that there was a further sum of some 
$1400 due to the wards, which he was forced to pay. This is 
the allegation; no one can read it without being impressed 
with the conviction that it gives no satisfactory account of the 
matter, and no key by which to explain how it happened, that 
an error for so large a sum, should have occurred. Noone 
supposes that the plaintiff knew of the error, when he handed 
over the estate; but the point is, how did it happen that he 
did not know of it? His duty imposed due diligence—do 
these vague allegations show that he used it? We think they 
do not. 

But the bill is also fatally defective in this: The fact that 
his intestate had been the administrator of Witty, as well as 
the guardian of his children, which is a key to open the error, 
is unfarrly concealed, and no intimation of it whatever, is given 

in the bill. Here is “sawppressio veri,’ which excludes one 
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who is seeking relief upon an equity based on special circum- © 
stances relieving him from the imputation of negligence. Why 
was this fact not disclosed by the bill? This is unfair dealing 
with the Court. 

_ The bill is also fatally defective in this: There is no aver- 
ment that at the tome the plaintiff handed over the estate to the 
distributees, he did not know the fact, that his intestate had 
been the administrator of Witty, as well as the guardian of 
his children. As issaid in Marsh v. Scarboro, “this averment 
was necessary to enable the defendant to put the matter in 
issue,” so, in the absence of an averment to the contrary, we 
must assume that, when the plaintiff settled with Wheeler, he 
knew the fact that his intestate had been the administra-. 
tor of Witty. Had he ventured to put the matter in issue by 
an averment to the contrary, besides the gencral fact that the 
parties all lived in the same county, that the appointment of 
the plaintiff’s intestate as administrator and also as guardian, 
was made by the same court, and that his returns as adminis- 
trator and as guardian, were filed in the same office, there 
is direct proof that, after the death of the co-administrator 
of the plaintiff, several notes payable to his intestate as 
administrator of Witty, were put into the hands of the plain- 
tiff, before he settled the estate: so he is directly fixed with 
notice of the fact, at the time he paid over the balance set out 
in the guardian return, that his intestate had also been the 
administrator. The question is narrowed down to this: it 
appears on the face of the return made by his intestate as 
guardian, that he only charges himsclf with the price of a 
tract of land, and a small amount received as rent, so he was 
obliged to know, that the guardian return did not contain the 
account of his intestate as administrator; and if he had taken 
the trouble to loek at the return of his intestate as administra- 
tor of Witty, on file in the clerk’s office, he would have seen 
that there was a balance to be accounted for on that score, as 
well as the price of the land and rent; in other words, he 
would have seen that his intestate had not closed his account 
as administrator, by charging himself as guardian with the 
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amount due as administrator, and taking credit on his admin- 
istration account—in fact, he had made no settlement of his 
administration, and the matter was left upon his returns as 
administrator, and upon his returns as guardian; and we 
declare our opinion to be, that it was gross negligence on the 
part of the plaintiff, to settle with Wheeler on the footing that 
the return made by Rhodes as guardian covered his whole 
Nability. 
Let the bill be dismissed with costs. 


Per CurRIAM, Bill dismissed. 


MARY Tf. RAMSOUR vo. TILLETT RAMSOUR. 


The Entry of a dissent by the widow, is an incident to the jurisdiction of 
Probate, and a3 this jurisdiction has been conferred upon the Cierk of the 
Superior Court, the widow’s dissent is to be made and entered in his 
offic e. 


The sale spoken of in the Ordinance of March 5th, 1868 (c. 40, s. 2) isa 
sale for the benefit of the creditors or heirs of the testator, and not one 
by the widow for the benefit of her creditors, 


In a case where it appeared that the widow, as general devisee under her 
husband’s will, had conveyed a large part of the land in trust for payment 
of her own debts, and afterwards, under the Ordinance above mentioned, 
had dissented and was seeking to have dower therein; held, that she was 
entitled to dower; and aso, that the trustee in the deed was not a neces- 
sary party to her petition. 


Downr, heard before Zogan, J., at Fall Term 1868 of the 
Superior Court of LINcoLn. 

The petition was filed at that term, and upon the coming in 
of the answer, the case was submitted upon the following 
facts agreed. The petitioner’s husband, a resident of Lincoln 
county, died in 1863 leaving a will, of which petitioner was 
appointed executrix; she accordingly propounded the will for 
probate in 1864, and it being admitted to probate, she was 
qualified. The testator left a considerable estate, real and 
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personal, which he bequeathed to the petitioner in fee, with a 
proviso, that if he should leave a child and the petitioner 
should marry again, the estate should be equally divided 
between her and such child. The defendant is the only child 
of the testator. | 

In May 1868 the petitioner conveyed a part of the land out 
of which she demands dower, to one Baxter, in payment of her 
individual debts. On the 24th of August 1868 she entered her 
dissent to the will before the Judge of Probate of Lincoln 
county. 

The estate is in debt to the amount of some $4,000, which it 
is likely will fall upon the real estate of the testator. 

The Court thereupon ordered a writ of Dower to issue, and 
the defendant appealed. 


Bragg, for the appellant. 
Phillips d&: Merrimon, contra. 


Pearson, C. J. After the adoption of the Code of Civil 
Procedure, the County Courts being abolished, it followed as 
a necessary implication, that the Clerk of the Superior Court 
was the proper tribunal before which to enter the widow’s 
dissent. While the County Courts exercised jurisdiction in 
regard to the probate of wills, granting letters testamentary 
and letters of administration, the duty of causing an entry to 
be made of the dissent of the widow, was an incident to such 
jurisdiction. When the jurisdiction in these respects was 
transferred to the Superior Court, this incident followed the 
jurisdiction, and as the act of causing the entry to be made 
was merely ministerial, there was no occasion for an express 
grant of power. 

By an Ordinance of the Convention of 1868 ch. 40, sec. 2, it is 
provided, “No widow shall be entitled to the benefit of this ordi- 
nance, in any case where the real estate of the deceased husband 
has been sold subsequent to his death, or has been divided 
between his devisees or heirs at law.” The object of this proviso 
is to prevent a dissent where the real estate of the husband has 
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been sold by the executor or administrator for the payment of 
debts, or has been divided between the devisees or heirs at law; 
for in such cases it was thought that this indulgence could not 
be granted to the widow, without an unreasonable derangement 
of what had been done towards settling the estate, but it has 
no application to a case where the widow has sold or conveyed 
in trust a part of the estate of her husband, or even the whole 
over which she had a power of sale, to secure debts of her own. 
Such cases are outside of the principle applicable to sales of 
the real estate or partition, made in setélement of the estate of 
the deceased. 

It is said, in the third place, the creditors of the wife or the 
trustee, are necessary parties. We do not think so: 

1. In an action for dower, only the heirs or devisces of the 
husband, or the person claiming under the husband by deed 
“inter vivos,’ are necessary parties defendant, for they have 
the land demanded by the action. 

2. The creditors of the husband have rights which may be 
contingently affected by this decision, but they have never been 
made parties in a writ of dower,—dower is not demanded of 
them, and in respect to their contingent rights, they are sup- 
posed to be represented by the heir; as they are by the personal 
representative, if he be sued for a part of the personal estate. 

8. The creditors of the wife in respect to their contingent 
rights are represented by her, and the fact that she has made 
‘an assignment in trust for certain of her creditors, cannot vary 
the matter, for her assignee has the same interest as she has. 
If her application for dower be refused, she and her assignee 
are subject to the husband’s creditors. If her application for 
dower is allowed, then as agaznst her, the assignee still retains 
all his rights under her deed, and as against the creditors of the 
husband, he is secured in at least one-third of the land, so that 
the interest of the assignee is on the side of the widow’s applica- 
tion, and he is represented by her. 

4. In this particular case, there is rather more reason for 
making the creditors of the husband parties, than the assignee 
of the wife, for it so happens that the interest of the heir is 
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against them; if the widow fail in her application, the heir 
according to the will, gets nothing except the limitation over 
as to one-half, and that half is liable to the debts of the 
husband. 

If she succeeds in her application the heir takes two-thirds 
of the land, and a reversion in one-third, and it is subject to 
the debts of his ancestor in no otherwise than the contingent 
limitation over. We are satisfied that the contingent rights of 
creditors cannot be secured by requiring them to be made 
parties without rendering the proceedings too cumbrous. A 
decree can be made so as to settle the controversy between 
the widow and heir, saving the rights of third persons. Code 
of Civil Procedure, § 65. Let this be certified. 


PER CURIAM. Judgement affirmed. 


THE STATE vo, JOHN SMITH. 


That an indictment concludes against the form of the Statute, instead of 
Statute, is no ground for an arrest of judgment, 


(S. v. Moses 2 Dev. 452; S. v. Zribatt 10 Ire. 151; 8. v. Sandy 3 Ire. 570 and 
8. v. Abernathy Bus, 428, cited and approved.) 


InpictmMeNT for retailing spirituous liquors, tried before 
Thomas, J.,at Fall Term 1868 of the Superior Court of 
J ONES. 

The only question made before this Court was upon the 
refusal of his Honor below to arrest the judgment, although 
the indictment concluded against the form of the ‘Statue ” 
instead of Statute. 


No counsel for the appellant. 


Attorney General, contra. 


SerrLy, J. The defendant moves to arrest the judgment, 
for that the indictment concludes against the form of the 
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“statue,” when it should have been, statute. What is the 
effect of substituting the word “statue” for statute, in this con- 
nection ? 

Formerly, it was necessary to set out at leneth the statute, 
or statutes, if more than one, upon which an indictment was. 
founded, in order that the party might be informed of the law, 
against which it was alleged that he had offended. This par- 
ticularity being attended with much inconvenience, and ren- 
dering the proceedings very cumbersome, the conclusion “contra 

Sormam statute” or “ contra formam statutorum ” if the indict- 
ment was founded upon more than one statute, was received 
asa sufficient compliance with the law, instead of the long 
recital. But as many prosecutions still failed, because of the 
conclusion, “ contra formam statuts,” when it should have been 
* statutorum,” and vice versa, the Courts permitted the device 
of concluding “ contra formam statut., and would construe the 
abbreviation to be stafutt or statutorum, in order to fit the 
case. 

It is interesting to trace the changes which have taken place 
from time to time, in regard to the substance, as well as to 
the form of indictments. When first introduced, the utmost. 
particularity was required in alleging, according to the truth 
of the matter, all the facts and circumstances attending the 
offence. And as the proof had to sustain the allegations in 
every particular, it was very difficult to obtain conviction,—so 
much so indeed, that the Courts were compelled, by consider- 
ations of public interest, to relax, by construction, the strin- 
gency of the rule, which required strict proof of everything, 
which it was necessary to allege. They would hold, for 
instance, that an indictment charging that A came to his 
death, fiom the effects of a mortal wound, upon the right side 
of the head, was sustained by proof that the mortal wound 
was in and upon the left side of the body. It 1s somewhat 
remarkable, that while the Courts, by construction, dispensed 
with so much of the proof necessary to sustain an indictment, 
they at the same time strictly adhered to old precedents, in 
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regard to the allegations of the bill. They would not hesitate 
to arrest judgment, for a failure to set out a fact, which if set 
out, they heid, it was not necessary to prove according to the 
truth of the matter. 

It is evident that the Courts have looked with no favor 
upon technical objections; and the legislature has been 
moving in the same direction. The current is all one way, 
sweeping off, by degrees, ‘informalities and refinements,” until, 
indeed, a plain, intelligible and explicit statement of the charge 
against the defendant is all that is now required, in any crim- 
inal proceeding. 

The Act of 1811, Rev. Code, ch. 35, sec. 14, has received 
the almost universal approbation of the bench and bar. It 
needs no hivher endorsement than that of the late Chief Jus- 
tice Rurrin. He says, in State v. Moses, 2 Dev. 452, “ this 
law was certainly designed to uphold the execution of public 

Justice, by freeing the Courts from those fetters of form, tech- 
nicality and refinement, which do not concern the substance 
of the charge, and the proof to support it.” 

This act has received a very liberal construction, and its 
efficacy has reached and healed numerous defects in the sub- 
stance, as well as in the form of indictment. It is unnecessary 
to express an opinion, as to whether the Act of 1811, alone, 
would not cure the defect we are now considering, for the 
Legislature has by a subsequent act removed all doubt upon 
the subject. 

It seems that there is no particular magic in the conclusion 
against the form of the “statute,” for other words may be 
used which might serve the same purpose. 

In State v. Tribatt, 10 Ire. 151, which was an indictinent 
for retailing spirituous liquors without a license, the conclu- 
sion was against the form of the “ Act of Assembly,” instead 
of the “ statute.” Attention is called to the fact, that the title 
of our Legislatureis “ The General Assembly,” and that there is 
no such body as “The Assembly;” and yet it was held that the Act 
of 1811 cured the defect, and that there appeared suificient upon 
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the face of the indictment, to induce the Court to proceed to 
judgment. 

It was repeatedly ruled, however, that it did not embrace 
the case where an indictment concluded against the form of 
the “ statute,” when it should have been “ statutes,” and vice 
versa. State v. Sandy, 3 Tre. 570, and State v. Abernathy, 
Bus. 428. 

In both of these cases, attention is called to the statute of 
T Goo. 4, ch. 64, sec. 20; and it is intimated that a similar 
reform would be beneficial in this State. 

Shortly after Abernathy’s case, we find the Legislature 
enacting that, “no judgment upon any indictment for felony 
or misdemeanor, whether after verdict, or by confession, or 
otherwise, shall be stayed or reversed for the want of the 
averment of any matter unnecessary to be proved, nor for the 
omission of the words “with force and arms,” nor for the 
insertion of the words “as appears by the record,” or of the 
words “against the form of the statutes” instead of the 
words “against the form of the statute,” or vice versa; nor 
for omitting to state the times at which the offence was 
committed, in any case where time is not of the essence of 
the offence, nor for stating the time imperfectly, nor for stat- 
ing the offence to have been committed on a day subsequent 
to the finding of the indictment, or on an impossible day, or 
on a day that never happened; nor for the want of a proper 
and perfect venue, when the Court shall appear by the indict- 
ment to have had jurisdiction of the offenec. ” 

The Legislature, by this Act, evidently intended to cure the 
defects therein named, and all others of a similar character. 

It did not mean simply to abolish the distinction between 
the singular and plural numbers, and to say that it must be 
either the word “statute” or “ statutes,” and that no other 
word or words could supply their places; but it meant to say 
that the Courts should disregard all objections of that char- 
acter, and proceed to judgment. There is no such word as 
“statue ” in connection with legal proceedings, and the defen- 
dant could not have been misled by its use. He must have 
known that it was intended for the word statute, and be was 
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as fully informed of the nature of the charges against him, and 
of the law upon which it was founded, as we would have been, 
had the letter “t” not been omitted in the word statute. 

Giving to the Acts of 1811 and 1854 the same liberal inter- 
pretation, which they have always received, we have no hesita- 
tion in declaring that they fully mcet the case before us, and 
cure the defcet, upon which it is sought to arrest the judg- 
ment. ‘There is no error. This will be certified, &c. 


Per CurriAM. No error. 


i i a i RR a 


LUCRETIA. PEEBLES ». THE NORTH CAROLINA RAIL ROAD 
COMPANY. 


An action brought by apassenger against a Rail Road Company, to recover 
damages for injuries to her person, does not abate by the death of the 
plaintiff, 

{Gilreath ». Allen 10 ire. 78; Collier v, Arrington, Phil. 356, cited and 
approved, ) 


Cask, brought to recover damages for personal injuries sus- 
tained by the plaintiff whilst a passenger on the road of the 
defendant. At Spring Term 1868 of the Superior Court of 
W arrEN, before Buxton, J., it was suggested that the plaintiff 
had died since the last term of the Court, and a motion was 
made to allow her administrator to become a party. This 
motion was resisted by the defendant, upon the ground that 
the action had abated by such death. 

His Honor allowed the motion, and the defendant appealed. 


Moore and Rogers & Batchelor, for the appellant. 

Bragg, contra. 

Damages to cover costs and charges, or loss of time, or 
permanent injury to the person, or pain and suffering even, 
are not vindictive, but eompensatory, Sedge Dam. 38, 452, 529; 


Mayne, Dam. 264. Rev. Code ch. 1, §1, compared with §§ 8 
and 9. 


Serre, J. Legislation and the decisions of the Courts, 
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have wrought great changes in the common law upon this 
subject, so that we may now say that the maxim “ acito per- 
sonalis moritur cum persona” is itself dead, or rather has lost 
so much of its vitality as to be of very little use. 

The general rule now is just the reverse of the old maxim; 
the exceptions being but few. 

“No action, suit, petition, bill in equity, or information in 
nature of bill in equity or other proceedings of whatever 
nature, brought to recover or obtain money, property or dam- 
ages or to have relief of any kind whatever, whether the same 
be at law or in equity except suits for penalties and for dam- 
aves merely vindictive, shall abate by reason of the death of 
either party, &c., but the same may be carried on, by the heirs, 
executors and administrators of the deceased party.” Rev. 
Code, ch. 1, § 1. 

This enactment gocs much further than the previous statutes 
upon the same subject, and in connection with sections 8 and 9 
of the same chapter, shows conclusively, that the purpose of 
the Legislature was to keep alive all actions and causes of 
action—when the damage is actual and not “merely vindic- 
tive.” Vindictive damages are such as are usually given 
against a defendant, as a punishment for an act of fraud, 
malice or oppression. 

Compensatory damages are such as a plaintiff is entitled to 
recover for an actual injury. 

It is a familiar principle that in actions of tort, Juries may 
give, not only conipensatory damages for actual injuries, but 
if there are circumstances of aggravation, they may go fur- 
ther, and take into consideration the malice or insult that 
accompanied the tortious act of the defendant, and may in- 
crease their damages according to the circumstances of aggra- 
tion. Gulreath v. Allen, 10 Ired. 67. 

The distinction between compensatory and _ vindictive 
damages 1s well established, and is too plain to require expla- 
nation. 

In the case before us the plaintiff at the time of her death, 
was secking to recover damages for permanent injuries to 
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her person, and for loss of time, and also for moneys, necessa- 
rily expended for medical treatment. | 

With what propriety can damages arising from these causes 
be called “merely vindictive ?” 

Admitting that her representative cannot carry on this 
action for the purpose of punishing the defendant, by the 
recovery of smart money; yet it is clear that he may do so for 
the purpose already indicated, Collier v. Arrington, Phil. 356. 

The judgment of the Superior Court 1s affirmed. 

This will be certified, &e. 


PER CURIAM. Order accordingly. 


DAVID KIVETT v. THOMAS H. MASSEY. 


No action will lie against a constable for money received by him in his. 
official character, until after a demand. 

( Potter v. Sturges, 1 Dev. 79, White v. Miller, 3 D. & B. 55, Hyman vy. Gray, 4 
Jon. 155 cited and approved. ) 


Dept, tried before Barnes, J., at January Special Term, 
1868 of the Superior Court of CUMBERLAND. 

The action had been commenced by warrant before a mag- 
istrate, and upon the trial before his Honor, the plaintiff after 
showing a receipt given February 1, 1849, by the defendant for 
a claim of some $26.75, proved a collection thereof by him in 
1850. The warrant in the present case was issued in 1857, 
and there was no previous demand for the money. 

The pleas were, General Issue, Statute of Limitations. 

In deference to the opinion of his Honor, the plaintiff sub- 
mitted to a non-suit, and appealed. , 


B. Fuller, for the plaintiff. 
N. McKay, contra. 


SertLe, J. Was a demand necessary before the commence- 
ment cf this suit? 


JANUARY TERM, 1869. 241 


KIvETT v, MASSEY. 


In order to determine this, let us see what was the liability 
of the defendant. Jt is true that he received money belonging 
to the plaintiff, but in what character did he receive it? 
clearly, as agent. This being so, was he bound to seek the 
plaintif in order to pay over the money, which had come to 
his hands as agent, or was the plaintiff bound to seek him, 
and demand it? He was in no default unless a demand had 
been made upon him and he had refused or neglected to 
account for, and pay over, all such sums as the plaintiff was 
entitled to receive. 

No question can arise upon the Statute of Limitations, as 
no demand was made before commencing suit, and therefore, 
the statute did not begin torun. We rene these principles 
as firmly settled by the adjudications of this Court. In Potter 
v. Sturges, 1 Dev. 19, which was very much like this case, it 
was /eld, that a previous demand should be shown before the 
action could be sustained. Again, in White v. Miller, 3 D. & 
B. 55, which was an action upon a constable’s bond, Poiter v. 
Sturges, was cited with approbation, and the Court awarded 
a venire de novo, upon the ground, that there was no proof of 
any demand before suit was brought. In a still later case, 
Hyman v. Gray, 4 Jon. 155, the same principle is decided. 
Pearson, J., delivering the opinion of the Court, says: “the 
defendant, having received the money as the agent of the 
plaintiff, was not ‘bound to seek him for the purpose of paying 
it over; so we agree with his Honor, that the cause of action 
did not accrue until a demand.” 


PeR CURIAM. ‘There is no error. 


16 
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W. T. and J. K. REDMOND o JOHN BURROUGHS Ex’s, and others 

A testator bequeathed to a certain boy $2,000, to be put at interest for the 
purpose of educating him; and having survived the making of his will 
twelve years, the boy (who in the interval had received little or no edu- 
action) at his death wasa roarried man of about twenty-four years of age: 
held, that the legatee was entitled to the legacy, and that the fact, that 
during his boyhood he refused to go to school, made no difference. 


The devisee of a tract of Jand, which, by direction of the testator, had been 
levied upon to satisfy a debt, and was still bound by the levy at the 
death,—having paid the debt, was entitled to be subrogated to the claim 
of the creditor against the personal estate of the testator, 

** Next of kin,” in a will, means wearest of kin. 

( Jones v, Oliver, 8 fre, Hq. 869; Simmons v. Gooding, 5 Ire. Eq, 382, cited and 
approved. ) 


Bit., for certain Jegacies, dismissed, pro forma, by Lourgee, 
J., at Bail Term 1868, of the Court of Mquity for OrancE; 
wherenpon the plaintiffs appealed. 

The bill alleged that one William N. Pratt, late of Orange 
county had died in 1867, leaving a large estate of personalty 
aud realty which he disposed of by a will dated in £855, and 
duly proved by the defendant Burroughs as executor ; that 
by the will, amoung other things he gave to the plaintiff W. 
T. Redmond, several tracts of land, a gold watch and other 
articles of personal property, and also (as follows) “ the sum of 
$2,000, to be put at interest for the purpose of giving him a 
classical education. It is my desire that said $2,000 shall be 
thus expended, and that he shall take his course at the Uni- 
versity of North Carolma. The residue of my estate, I leave 
to be sold and the proceeds to be divided between my next of 
kin, share and share alike, with the exception that Caroline 
Barbee shall share equally in the aforesaid proceeds with my 
next of kin;” that before the testatox’s death an execution had 
been levied upon the land devised to W. T. Redmond, 
which having been exposed to sale after his death under a ven. 
ex., the devisee bid it off at the amount of the debt,—and upon 
that account is entitled to be reimbursed outof the residue of the 
personal estate of the testator, under the doctrine of subroga- 


JANUARY TERM, 1869. 243 


W. T. AND J. K. REDMonND v, BURROUGHS ef, al. 


ee “4. a 


tion; that the executor refuses to pay said W. 'T. Redmond the 
$2,000 bequeathed as above; that the legatee was a boy of 
about eleven years of age when the will was written, and is 
now about twenty-four, and a@ married man, having In the 
interval reecived only a common Knglish education; that the 
executor also refuses to deliver certain horses and other lega- 
cies of personal property bequeathed to the plaintiffs. 

The defendant Burroughs answered, admitting the material 
allegations of the bill, and insisted that the plaintiff W. T. 
Redmond, is not entitled to the $2,000, because he is now 
past the age at which it could be applied as intended, and 
besides that whilst a boy he had refused to be educated, and 
had run away from a classical school to which the testator had 
sent him. 

Some of the other parties raised a question (preliminary to 
the taking of the accounts of the estate) upon the meaning of 
the word “ next of kin,” in the residuary clause of the will. 


Phillips & Battle, for the plaintiffs, cited Whedbee v. Shan- 
nonhouse, Phil, Hq. 283. 
W. H. Batile, for some of the defendants, 


1. W. T. Redmond is not entitled to the $2,000. Le/ler 
vy. Rowland, Phil. Eq. 143; Livermore v. Carter, 4 Ire. Kiq. 
59, compared with Harris v. Hearne, 2 Win. 92. 

2. The words “next of kin” include all who are such by 
representation. Technical words are to be taken in a tech- 
nical sense, unless the context show to the contrary. ogers 
v. Brickhouse, 5 Ive. Eq. 304; Grandy v. Sawyer, Phil 9; 
Cooper v. Cannon, 1b. 88; Harrison v. Ward, 5 Ire. Eq. 236. 
The cases, Jones v. Oliver, 3 Tre. Eq. 869; Simmons v. Gooding, 
5 Ire. Eq. 882; Hlmsley v. Young, 2 Myl. & K., 780, are only 
in appearance to the contrary. See also Davenport v. Hassel, 
Bus. Eq. 29, and 2 Jarm. Wills, 45, 46. 


Bragg, for others of the defendants. 


1. “Next of kin” means, nearest of kin; Jones v. Oliver, 
Simmons v. Gooding, Harrison v. Ward, above. 
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2. As to W. T. Redmond’s legacy for education, Livermore 
v. Carter, above, and Holt v. Hogan, 5 Ire. Eq. 82. 


Reape, J. 1. The testator bequeathed to “W. T. Red- 
mond $2,000, to be put at interest for the purpose of giving 
him a classical education” with the direction “that said $2,000 
shall be expended, and that he shall take his course at the: 
University of North Carolina.” 

W. 'T. Redmond was some eleven years of age at the date 
of the will, and the testator lived some ten or twelve years 
thereafter. W. T. Redmond never received the education 
designed for him (although the testator did send him to school 
until he received the rudiments of an English education,) and 
the $2,000 was never expended. He is now a grown man 
with a family. And thence the defendants insist that as the 
sole purpose of the bequest was to educate W. T. Redmond, 
and as that purpose cannot now be effected, the bequest fails. 
There would be much force in this view, if there were any 
limitation over of the legacy upon the failure to effect the pur- 
pose of the testator; but there is none. The gift is absolute; 
with the request, to be sure, that it shall be used in a way 
most to the advantage of the legatee in educating him. But 
as 1t has not been used in the most advantageous way, is that 
a good reason why it shall not be uscd for him in any way ? 
Or, that he shall be deprived of it altogether? We are of the 
opinion that he is entitled to it. 

We do not overlook the fact that the defence is set up that 
the legatec would not receive the education. At the same 
time that this defence is set up in the answer, it is stated that. 
it was impracticable for him to receive it, on account of his 
age and condition. If that be so, then it is the very best rea- 
son why he did not receive it, and why he should now have 
the money. The fact that he was placed at school by the tes- 
tator in his life time, and that he left school of his own accord 
without completing his education, makes no difference, because 
he should have been controlled, and, while a minor, is supposed 
to have been controlled by his parent; and especially because 
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the will speaks as of the time when the testator died, and is 
to the same purpose as if it had been dated at that time, and 
the ‘bequest made to take effect thereafter. 

Il. There is also a devise of a certain tract of land to W. 
T. Redmond, which, by the direction of the devisor was levied 
on under an execution against himself, and after his death, W. 
T. Redmond bought the land at the execution sale to rcheve 
it of the imcumbranee. And now he seeks to be subrogated to 
the rights of a creditor, and to have the amount which he 
advanced paid out of the personal estate or out of the resi- 
duum. We are of the opinion that he is entitled to be subro- 
gated. It would not have been so, if it had been, not only 
levied upon, but sold in the life-time of the devisor. 

III. The testator bequeathed the “residuum of his estate to 
be sold, and the proceeds to be divided between his next-of- 
kin, share and share alike, with the exception that Caroline 
Barbee shall share equally in the proceeds with his next-of- 
kin.” 

The question raised upon that clause, is, what is meant by 
“ next-of-kin 2?” Next-of-kin in common parlance means near- 
est of kin, and such has been decided to be its meaning in legal 
parlance, and where used in wills. Jones v. Oliver, et. al. 3 
Ire. Hq. 369; Simmons v. Gooding, 5 Ire. Hq. 382. 

If this is the meaning of the words, then the living nieces and 
nephews of the testator together’ with Caroline Barbee, take 
the residuum, to the exclusion of the representatives or child- 
ren of deceased nieces and nephews. But it was insisted by 
Mr. Battle, that, when technical words are used, they are to 
be understood in a technical sense, unless the contrary clearly 
appears. That is certainly true. And thence he insists, that 
next-of-kin are technical words used in the Statute of Distribu- 
tions, to denote those who take the estate in cases of intestacy, 
and that if the testator had died intestate, and his estate had 
been distributed among his next-ofkin, the children of 
deceased nieces and nephews would have taken with the living 
nieces and nephews. If neat-of-kin were the technical words 
30 used in the statute, it would be difficult to resist the argu- 


246 IN THE SUPREME COURT: 


SraTe v. KIRKMAN. 


ment. But there licstheerror. Neat-of-kin are not the words 
used in said statute to denote those who take. If they were,. 
then only the living nieces and nephews would take as being 
next, nearest-of-kin, as between them and the children of 
deceased nieces and nephews. but the words used are not 
neaxt-of-kin, but “next-of-kin who are in equal degree, and those 
who legally represent them.” Tt will be scen, therefore, that 
to bring the terms used in the will within the technical words 

used in the statute of distributions, the words, “and those who 

legally represent them ” would have to be added. We are of 
the opinion that the terms used in the will, “next-ofkin, ” 
mean nearest of kin, and that the living nieces and nephews 
take, to the exclusion of the legal representatives of deceased 

nieces and nephews. 

IV. The plaintiffs are entitled to the other legacies named 
in the will, if they have not already been delivered to them 
since the death of the testator, as there is no evidence of their 
ademption in the life-time of the testator. 

The plaintiffs are entitled to an account, if desired, and it 
will be referred to the clerk for that purpose, and the cause 
will be retained for father directions. 


Per CurRIAM. Decree accordingly. 


THE STATE » VIRGIL KIRKMAN. 


Answers given by a witness to such collateral questions as are put with 
the purpose of showing his temper, disposition or conduct, are not conclu- 
sive, but may be contradicted by the interrogator. 

One who calis out a statement from a witness, which he subsequently 
impeaches by another witness, cannot object to testimony from the other 
side in support of such witness, on the ground that the statement so 
called out by himself was collateral matter. 


(State v. Patterson, 2 Ire. 346, cited and approved.) 


Larceny, tried before Cloud, J., at Fall term 1868, of the 
Superior Court of Surry. 
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On the trial the prosecutor, one Haymore, upon cross-exam- 
ination, deposed to a conversation in relation to the theft with 
one Shelton, in which he represented the latter as saying, 
that he knew more of the theft than he wished to know, and 
that he would get witness’ money (the subject of the larceny) 
for him by Saturday night. Afterwards the defendants 
introduced Shelton to contradict this statement of the prosecu- 
tor, which he did. On cross-examination by the State, Shelton 
was asked if he had not on the same day of the conversation 
with Haymore, made the remark attributed to him by the 
latter, to one Hall, at a certain mill. He replied that he did 
not recollect that he had. Afterwards, to corroborate Hay- 
more and contradict Shelton, the State offered to introduce 
Hall, to show that Shelton had made such a remark. The 
defendant objected, on the ground that it was collateral matter. 
The Court admitted the testimony. 

Verdict, guilty: Rule for a new trial. Rule discharged. 
Judgment and appeal. 


No counsel for the appellant. 


Attorney General, conira. 


SertLE, J. The whole case discloses that the main object 
of the defendant was to break down the prosecutor Haymore. 

He first calls for a statement from Haymore, and then 
attacks him with an impeaching witness; and when it is pro- 
posed to corroborate Haymore, and impeach the impeaching 
witness, it is not for him to say—this is alla collateral matter, 
and the State is bound by the answers of my witness. 

At what stage did the statement become collateral? Was 
it when the defendant called for it from Uaymore; or when 
he contradicted it by Shelton? It would rather seem that he 
regarded it so, for the first time when about to he corroborated. 
To permit such attacks upon the credit of a witness, and cut 
off, under the idea of collatteral matter, all opportunity to 
corroborate and sustain him, would be exceedingly unfair. 

It would be nothing more nor less, than to allow one party 
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to set traps for another, so adjusted, that of what he caught 
he could take just such parts as he liked, and reject the rest. 

If the matter was collateral, the defendant introduced it for 
the purpose of impeaching the credit of Haymore, and it was 
too late for him to repudiate it, when it was about to turn out 
differently from what he expected. 

In State v. Patterson, 2 Ire. 346, this subject is discussed at 
length. We adopt the language of Judge Gaston, who deliv- 
ered the opinion of Court in that case. He says: 

“ With respect to the collateral parts of the witness’s evi- 
dence drawn out by cross-examination, the practice has been 
to regard the answers of the witness as conclusive. Of late, 
however, it is understood that this rule does not apply in all 
its rigor, when the cross-examination is as to matters, which, 
although collateral, tend to show the temper, disposition or 
conduct of the witness, in relation to the cause or the parties. 
His answers as to these matters are not to be deemed conclu- 
sive, and may be contradicted by the interrogator.” 

This language will apply, in the case before us, to the 
testimony of both Haymore and Shelton, but we need only 
consider it, so far as the testimony of Shelton is concerned. 
It was competent, then, to contradict him, provided the proper 
foundation was laid, by calling his attention to what, it was 
alleged, he had stated elsewhere, so as to revive his recollec- 
tion, and afford him an opportunity of admitting or denying 
the statement, or of giving such explanations as he might see 
proper to do. 

The case states that he was asked, if he had not, on the 
same Thursday he had seen the prosecutor, told “ William 
Hall, at the mill, that he knew more about the case than he 
wished to know, and that Haymore should have his money by 
Saturday night,” and that he replied, “he did not recollect 
that he did.” It appears that he was put upon his guard, not 
only as to the statement, but as to the time and place, and the 
person to whom it was made. 

After this, we think it was clearly competent to introduce 
the witness Hall, and prove the statements made to him by 
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Shelton, on the occasion referred to, both for the purpose of 
impeaching Shelton, and corroborating Haymore. 

The issue before the jury was the guilt or innocence of the 
defendant, but the credit of the prosecutor Haymore, bore 
very directly upon that issue, and when it was attempted to 
impeach him with the witness Shelton, it became material and 
proper for the jury to inquire, what credit was due to Shelton. 


Per CurRIAM. There is no error. 


W. B. MARCH and others » JOHN W. THOMAS. 


At Spring Term 1867 the plaintiffs appealed to the Supreme Court from’a 
decree made at that Term; at the June Term 1867 of the Supreme Court 
they were informed that the case had not been sent up; but they took 
no further steps until January Term 1869, when they filed a petition in 
the Supreme Court for a certiorari; Held, that as the petitioners disclosed 
no mertts in regard to the original cause of action, and had been guilty of 
laches in preferring their application—the petition should be refused. 


Peririon for a certiorari, filed in this Court at the present 
term. 

The case in which the certiorari was asked is that reported 
ante p. 87. 

The petition stated that the plaintiffs had appealed from the 
decree made at Spring Term 1867 of Davidson Court of 
Equity, and filed an appeal bond; that under the belief that 
the cause had been sent up, they employed counsel in the 
Supreme Court, but were afterwards informed by him that it 
had not been docketed; that the reference had miscarried in 
regard to certain items, and had included matters in which 
the petitioners had no interest. The defendant answered; 
and affidavits were taken, by one of which it appeared that the 
petitioners had been apprised at June Term 1867 of the fact 
that the case had not sent up to this Court. 


Merrimon, for the petitioners 


Robbins, contra. 
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Dick, J. The rules of law relating to writs of certiorart 
are well settled in this State, and they are fully considered 
and applied in the cases referred to in Battle’s Digest. 

When a person thinks that injustice or error has been done: 
in his suit by an inferior Court of record, his ordinary reme- 
dies are an appeal, or writ of error, to a Superior Court to 
have the matter reheard. If these ordinary remedies are 
denied, or fail, without any default of the party desiring to 
use them, he is entitled to the extraordinary remedy of the 
writ of certiorari, but he must generally show upon his appli- 
cation that he has a prima facia case of merits, and has been 
guilty of no laches in seeking this remedy. Neither of these 
requisites have been shown by the petitioners. Their case, in 
the Court below, was referred, by their own counsel, to four 
eminent lawyers, two of whom were their counsel, and after 
long and full consideration, an award was made, and entered 
as a rule of Court. There is no suggestion of fraud or par- 
tiality in the arbitrators, and even if the award was unrea- 
sonable and unjust, its validity cannot be impeached on that 
account. ‘he reason and justice of the case were the very 
points referred to the arbitrators, and their decision must be. 
conclusive. The award is certain in its terms, final on all 
points referred—and does not exceed the authority given in 
the order of reference. The appeal of the petitioners must, 
therefore, have been vexatious, or for the purpose of delay. 

The appeal was prayed at Spring Term 1867 of the Court 
of Equity for Davidson cuonty, but the case was not sent up. 
to the following June Term of this Court. The statements of 
the petitioners and the Clerk and Master of the Court below, 
upon this question, are contradictory, but it is unnecessary for 
us to decide between them, as the lackes of the petioners in 
not applying at January Term 1868 for a writ of certiorare 
is wholly unexplained. At our June Term 1867, they wrote 
to Mr. Phillips to represent them in this Court, and be 
promptly informed them that the case had not been sent up, 
and they took, no steps in the matter, until near the close of 


JANUARY TERM, 1869. 251 


Wapswortrm ef. a. v. Davis, ADM’R 


peeeree een 


June Term, 1868. This unreasonable delay, unaccounted for, 
is alone sufficient to deprive them of the extraordinary remedy 
which they seck. The motion is disallowed. 


PeR CURIAM. Petition dismissed. 


J. W. WADSWORTH and another v. M. L. DAVIS, Adm’. of JAMES 
H. DAVIS, 


The jurisdiction of creditors’ bills under the Code of Civil Procedue, 
is vested in the Superior Courts,—not in the Judge of Probate. 

The act of 1866-67, ch. 79, s. 5, allowing executors, &c., to make preference 
among debts of equal dignity even after suit brought, does not interfere 
with the operation of creditors’ bills. 


It is competent for a creditor in such a bill to ask, amongst other things, 
that the administrator be directed to sell the land of the deceased, for the 
purpose of paying debts, and in such case he must make all the heirs. 


parties to his proceedings. 

Tt is nut competent for a Court under a creditor’s bill to enjoin the admin- 
istrator from paying debts, before a decree therein for an account, 

Causes under the Code cannot be ‘‘ set for hearing and transferred” to this. 
Court ; they can come up only by appeal.: 

(Allison v, Davidson, 1D. & B. Eq. 46; Simmons v. Whitaker, 2 Ire, Eq. 129 
Masters vy. Harding, 3 Tre. Eq. 608, Anon. 1 Hay. 295; Hall v. Gully, 4 Ire. 
345, cited and approved.) 


CREDITOR’S BILL, filed and injunction, obtained November, 3, 
1868, in the Superior Court of MeckLENnBuRe. 

At Fall Term, the defendant demurred, and the cause was 
“transferred to the Supreme Court by consent.” 

The bill was filed by the plaintiffs on behalf of all the credi- 
tors who would come in and contribute, &c., and set forth the 
death of the intestate, insolvent and greatly indebted, amongst 
others, to the complainants, in debts particularly described; 
that the intestate died, possessed of personal property and a 
large real estate, which had come into the hands of the defen- 
dant as his administrator, or as one of his heirs at law; that. 
the defendant was misapplving the assets. The prayer was: 
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for an account, in order that the creditors might be paid pro 
rata, for an injunction against any further payment of debts, 
and for further relict. 


Wilson, for the plaintiffs. 


Dowd, contra. 


Ropman, J. Therehave been in this State too many instances 
of what are called “creditors’ bills” to permit any doubt of the 
jurisdiction of a Court of Equity to entertain them. Allison 
v. Davidson, 1 D. & B., Eq. 46; Simmons v. Whitaker, 2 Ire. 
Eq. 129; Masters v. Harding, 3 Tre. lig. 303. 

It is contended however, that this Jurisdiction is taken away 
by the Constitution, and Code of Civil Procedure, and is given 
to the clerk of the Superior Court, under Sec. 418, C. C. P., 
which authorizes the clerk to “ audit the accounts of executors, 
administrators and guardians.” This cannot be so. It was 
not the intention of the Code, to take away from the Superior 
Courts, any jurisdiction heretofore exercised by Courts of 
Equity. It simply changed the mode of proceeding. <A credi- 
tor’s bill demands more than the auditing of the executor’s 
account; under it the Court will proceed to decree the distri- 
bution of the fund, which the clerk is incompetent to do in 
such a case. 

It is further contended that the right of the Superior Court 
to control the distribution of the asscts among the creditors, 
according to its practice in cases of this sort, is taken away by 
the Act ot 1866~-’67, ch. 79, s. 5, p. 80. It becomes necessary 
therefore, to examine that section. It gives to executors the 
right to prefer among debts of equal dignity, although the 
preferred creditor has not commenced suit; and payments made 
by an executor, shall have the like force as if made upon a 
judgment confessed. By the common law, the executor had a 
right to prefer among debts of equal dignity, but not volun- 
tarily against a creditor who had brought suit. Anon. 1 Hay. 
294 (34); Hull v Gully, 4 Ire. 345. And many creditors were 
induced to bring suit for the purpose of depriving the executor 
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of this power. The statute continues this power after suit 
brought. Its policy was to discharge a multiplicity of suits, 
and a costly scramble among creditors; and also to prevent 
the executors from being injured by unwary pleading, which 
might easily happen under the former law; and to facilitate 
their settiements. ‘There is nothing in that policy to contra- 
vene the jurisdiction in question; and we do not think they 
intended to impair it. 

The present action is more than a creditor’s bill; it demands 
that the defendant may be compeiled to seil the lands of his 
testator, and to apply the proceeds to the payment of his testa- 
tor’s debts (the personal estate being exhausted,) and that the 
rents and profits received from the lands by the heirs of the 
testator since his death, may be applied in like manner. In 
reply to this demand it is said, that the Court will not order a 
sale of the lands except on the application of the exeeutor 
himself, as prescribed in Revised Code, ch. 46, 5.44. But sup- 
pose the executor in the case provided for, refuses or neglects 
to apply, shall creditors lose their debts? We think not. 
The duty is imposed on the executor for the benefit of the 
creditors; he is but a trustee of the right and duty for them; and 
if he should fail or refuse to perform it, the Court will either 
compel him to do so, or to avoid circuity of action, will itself 
undertake the duty through its proper officer. 

The Court, however, can make no decree touching the sale 
of lands, or the rents and profits, until all the heirs or devisees 
of the testator are made parties. The defendant is only one 
of them. 

The plaintuf further prays an injunction against the 
defendant, paying any of the debts of the testator except 
under the decree of the Court,and the Court allowed it. This 
was erroneous. In Allison v. Davidson, ubi supra, it is said 
that it is only a decree to account, that ties up the hands of the 
executor and prevents his making preferences. This is proba- 
bly the reason why suits of this sort did not become the gen- 
eral means of settling up insolvent estates. No case is known 
in which the executor was enjoined on the filing of the bill. 

There will be a decree that the executor account; and it 
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must be referred, if the parties desire it, to a referee to state, 
and report an account; if they do not agree on a referee, it 
will be referred to the Clerk of the Superior Court of Meck- 


lenburg. 

The injunction is dissolved. 

As the heirs are not parties there ean be no decree affecting 
their rights. 

The case is'remanded to the Superior Court of Mecklenburg 
county, where the plaintiffs may apply to amend their bill as 
they may be advised. They must pay the costs of this Court. 


Per CURIAM. Injunction dissolved. 


SAMUEL DAY 2, SQUIRE ADAMS. 


The power of attorney which a lawyer may be required to file, by Rev. 
Code, ch. 31, § 57, is some writing addressed to him by the client or an 
agent for the client; therefore letters written by the client to third per- 
sons in which no particular suit is specified, which express gratification 
that a certain gentleman had been employed in some controversy between 
the{plaintiff and the present defendant, will not supply the want of such 
a@ power. 

{ Walton v. Sugg, Phil. 98, cited and approved.) 


Mortron to dismiss a suit, made before Henry, J., at Fall 
Term 1868 of the Superior Court of Watauea, 

The suit having been brought to the Spring Term, the defen- 
dant required the plaintifi’s attorney to produce a power of 
attorney, and at Fall Term, Q. F. Neal, Hsq., the attorney for 
the plaintiff, produced two letters from him whilst in Texas. 
The former, addressed to his wife, was as follows: 

“ GOLIAD, TEXAS, 
March 9th 1867. 


4% *¥ * * * = 


“J would rather give what I am worth to some good honest 
person, as to suffer him (the defendant) to have one dollar in 
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his rascally move. So, as you have employed lawyer Neal to 
assist you, I hope you will obtain justice. You are doing just 
what I intended doing, when I got home, for Adams pitched 
into me like a bull-dog.” id - * - 


The later letter, to his brother, was as follows: 


“CHAPEL Hin, Trxas, 
April 7th, 1867. 
cS * 


Se x * * 


“You wrote me that you are attending Court for me as my 
acont, in my absence. You also requested of me to write to 
you whether I was willing you should act or not. As you are 
engaged in it, go on with it and do the best you can. I have 


no doubt but what you will do as well as I could, or better.” 
eS * *¥ *¥ * * * 


Both letters were signed by the plaintiff. 

Thereupon the defendant moved to dismiss the suit. His 
Honor refused to allow the motion, and the defendant ap 
pealed 


Folk, for the appellant. 


Phillips & Merrimon, contra. 


Dicx, J. An Attorney at Law is a highly useful and hon- 
orable officer of our Courts of Justice, and his principal duties 
are, to be true to the Court, and to manage the business of his 
clients with care, skill and integrity. He is admitted to his 
office in this State, upon a certificate of the Judges of the 
Supreme Court, of his “ competent law knowledge and upright 
eharacter.” Upon taking the oaths of office, he is authorized 
to appear as Attorney In any cause in the Court in which he 
is admitted; unless at the time when he “claims to enter an 
appearance for any person, he is required to produce and file 
in the clerk’s office of the Court in which he shall claim to 
to enter an appearance, a power of authority to this effect, 
signed by the persons or some one of them for whom he is 
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about to enter an appearance, or by some person duly author- 
ized in that behalf,” Rev. Code, ch. 31, sec. 57, par 16. 

If he enter an appearance for any person and is recognized 
by the Court as Attorney in the cause no written authority 
can be required of him at a subsequent time; and he cannot 
quit the cause or be discharged by his client, without leave of 
the Court. Tidd’s Pr. 86,94 Walton v. Sugg, Phil. 98. 

In this case it appears that at Spring Term 1868, of 
Watauga Superior Court, a written authority was required of 
the Attorney who claimed to represent the plaintiff. He had 
not been recognized by the Court at any previous Term, as tae 
plaintiff’s attorney. At Fall Term, a motion was made to 
dismiss the suit for the want of such authority. Mr. Neal, 
an Attorney of the Court, produced two letters from the plain- 
tiff, one addressed to his wife, and the other to his brother-in- 
law. Both letters are copied in the statement of the case 
made by his Honor for this Court. Mr. Neal insisted that he 
had complied with the requirements of the Statute, and had 
aright to appear as the plaintiff’s Attorney, and his Honor 
being of that opinion overruled the motion to dismiss. In 
this ruling there was error. The letters were not addressed 
to Mr. Neal, and therefore were not a power of authority to 
him, and he had no written authority from any agent of the 
plaintiff If a written authority be required of an Attorney 
before he enter an appearance for a party In a suit, he must. 
produce it, even if his client is present at the bar of the Court. 
The letters produced are too vague and indefinite to constitute 
either wife or brother-in-law the plaintiff’s agent for the 
employment of an Attorney. No suit is mentioned, or names. 
of parties given. ‘The authority given in a letter of Attorney 
is either general, as to transact the business of the constituent;. 
or special, as to do some special business particularly named, 
as to employ an Attorney. 2 Bouv. Law: Dict. 37. 

The order of his Honor must be overruled at the costs of 
the plaintiff; and the suit dismissed. 


PER CURIAM. Judgment accordingly. 
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J. T. PERRY »v, F. A. CAMPBELL and others. 


The duty of collecting taxes, allhough in this State ordinarily discharged 
by sheriffs, is not incident to their office as such, and so does not termi-. 
nate with the termination of such office: 

Therefore, one who is specially deputed by a sheriff to collect taxes, contin- 
ues to be a deputy for that purpose after a resignation by his principal; 
and the sureties npon his bond are liable for the money by him collected 
after that time, 


Covenant, tried before Mitchell, J., at Spring Term 1868 
of the Superior Court of ALEXANDER. 

The plaintiff in this case was sheriff of Alexander county, 
and under the revenue laws of 1866 was required to collect 
the public taxes in his County for that year. 

On the 18th of July 1866, the defendant Campbell, cove-— 
nanted with the plaintiff to collect the State and county 
taxes; and to indemnify him against all loss and liability, anda 
bond was executed by him with proper conditions, the other 
defendants being sureties. 

Campbell received the tax lists at the same date, and entered 
upon the performance of his duty. On the 22nd of Septem- 
ber 1866 the plaintiff resigned the office of sheriff. Campbell 
continued to collect taxes for some time after such resignation, 
and failed to make due return. The plaintiff was compelled 
to pay the balance of the County and State taxes, and to 
secure injemnity, he brought this suit on the said bond. 

The above facts were presented to his Honor in the Court 
below in a case agreed, and he decided that the plaintiff was 
entitled to recover. From this judgment the defendants 
appealed. 


folk, for the appellants. 


Campbell, after the resignation of the plaintiif, ceased to be 
deputy, and for his action thereafter, although it was by con-- 
sent of the plaintiff, his sureties are not responsible. Leigh’s. 


17 
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& Gill 324, Miller v. Stewart, 9 Wheat. 680. 


Furches, contra. 


Deputations by asheriff for the purpose of collecting taxes, 
do not expire with the term of office of the principal; as the 
duty of collecting taxes does not belong properly to that office. 
Lenoir v. Wellborn, 1 Dev. 451; Duckey v. Alley, 1 Dev. 433; 
Slade v. Garner, 3 Dev. 365; Fitts v. Hawkins, 2 Haws 494. 


Dick, J. (After stating the facts as above.) In this State 
the fiscal authority of a sheriff in collecting the public taxes 
is not anecessary incident of the office of sheriff and does not 
always terminate with it. This authority and duty is defined 
and regulated by the revenue laws of the State. By these 
laws itis made his duty, on or before a certain day, to receive 
the tax lists, and proceed to collect and make due return of 
the public taxes, within a specified period. To enable him to 
perform this duty, he is invested with ample and summary 
authority. When he receives the tax list his responsibility 
begins, and neither his duty nor authority is dependent upon 
the continuance of the office of sheriff. He cannot free him- 
self from such responsibility, except by collecting and paying 
over the taxes to the proper officers, under the provisions of 
the revenue laws. 

If a sheriff should die during his term of office, provision is 
made for his sureties on his tax bond to collect the taxes, and 
thus save themselves from loss. If a sheriff resign his office, 
he is still bound as tax-collector, and he still has ample author- 
ity to perform such duty. 

The tax-list is his warrant of distress against all persons, 
who fail to make voluntary payment. There is nothing in the 
law to prevent him from collecting taxes by an agent. 

It is asserted on the part of the sureties that Campbell was a 
deputy sheriff, and that his deputation terminated on the resigna- 
tion of the plaintiff, and after that time they are not responsi- 
ble for any default on the part of their principal. The only 
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evidence of a deputation is contained in the recitals of the 
bond. From these it appears that the deputation only 
extended to the collection of taxes. This is not such a depu- 
tation as depends upon the continuance of the office of sheriff, 
but it isa special deputation incident to the office of tax- 
collector, and as this office still existed after the resignation, 
the deputation was not terminated. 

Campbell continued to act under this deputation, and there 
is no evidence that he suffered any inconvenience from the 
resignation of the plaintiff. 

The defendant Campbell failed to perform the conditions of 
his bond, and the plaintiff is entitled to full indemnity. | 

The jadgment below is affirmed. 


PER CURIAM. Judgment affirmed. 


rr a ge 


PHILIP WILSON »v. G. FRANKLIN and JOSEPH BURLESON. 


A. Lieutenant and a Private inthe army of the United States; who by com- 
mand of their Captain, took from a citizen on the 17th of May 1865, two 
horses, were thereby guilty of a trespass. 


Trespass, tried before Shipp, J. at Spring Term 1868, of 
the Superior Court of MircHELL. 

The defendants, besides the General Issue, pleaded that they 
were soldiers of the Federal Army, and in taking the horses 
acted under orders of superior officers. 

A special verdict was found, setting forth the details of 
the taking; that it occurred on the 16th day of May 1865, 
in Mitchell County, by order of the captain of a United States 
Cavalry Company to which the defendants belonged; and that 
General Joseph E. Johnston had surrendered on the 25th of 
April before, and General J. G. Martin, commanding that Dis- 
trict of North Carolina which included Mitchell County, had 
surrendered on the 7th day of the same month. 

His Honor thereupon considered that the defendants were 
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guilty of the alleged trespass, and gave judgment for the 
damages assessed. The defendants appealed. 


No counse! for the appellants. 
Phillins & Merrimon, contra. 


Ropmax, J. The defendant Franklin was a Lieutenant,. 
and the defendant Burleson was a private in the United 
States Army. On the 17th of May 1865, by command of one 
Jenkins, who was a Captain in the United States Army, they 
took from the possession of the plaintiff two horses. The 
case states, that at the time mentioned, there were no armed 
troops in Western North Carolina, in hostility to the United 
States and we know as a matter of public history, that there 
were none in any part of the State. The rebellion, so far as 
North Carolina was concerned had been entirely suppressed. It 
does not appear that in seizing the horses, Captain Jenkins 
acted under the orders of the Government of the United 
States, or of any superior officer. No question arises as to 
what might have been the rights of the armies of the United 
States during the existence of actual hostilities. If it should 
be conceded that the laws of North Carolina for the protec- 
tion of private rights, were suspended during the war, as. 
regarded the government and the military authorities of the 
United States, upon the suppression of the rebellion those 
laws resumed their original vigor, at least as against the unau- 
thorized acts of the soldiery. There is no error in the judg- 
ment, and it is affirmed. 


PER CURIAM. Judgment affirmed. 
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THOMAS JACKSON ». W. T. SPIVEY and JOSEPH HARRIS. 


Uniess the order for the trial of issues before a jury so direct, the answer 
of one of the defendants in the original cause, is not to be read on their 
behalf upon such trial. 


Where an insolvent person misapplied money which had been placed in 
his hands in trust for his own son, Held, that he might replace the same 
without being guilty of fraud against other creditors. 


Although the verdict of a jury upon issues which had been tried by them 
in obedience of the order of a Court of Equity, be not binding upon that 
Court, it will not lightly be disturbed. 


(Thomas v. Kyles, 4 Jon. Eq. 302, Hughes v. Blackwell, § Jon. Eq. 68, cited and 
approved.) 


Issues in an Equity cause, tried before Buxton, J., at Fall 
Term 1867 of the Superior Court of FRANKLIN. 

The bill in the original cause was for the specific perfor- 
mance of a contract to sell certain lands; and for an injune- 
tion against an action of Ejectment, threatened by Harris, as 
purchaser at a sale under an execution against one Andrew 
Jackson. Having been set for hearing upon the pleadings 
and proofs, it was transferred to the Supreme Court, and, by 
order of that Court at June term 1867, issues were framed, 
and sent down for trial before a jury at Fall Term 1867 of 
the Superior Court, and it was “further ordered that the 
parties have leave to read in evidence [at such trial] deposi- 
tions de bene esse, and to examine witnesses.” 

The issues were: 

1. Was the receipt, which is in the following words: 
“Received of Thomas J. Jackson by the hands of Andrew 
Jackson sixty-four dollars in full payment of the balance of 
the purchase money for the land which I sold, and on which 
the said Andrew Jackson now resides, adjoining the lands of 
David W. Spivey, Jacob H. Cooley and others, containing 
forty and one-half acres, the deed to which I am to make to 
the said Thomas Jackson on application, this the 16th day of 
January 1858. 

(Signed) W. 'T. SPIVEY.” 
Witness, 
8S. W. Bartholomew. 
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given in good faith for money received from Thomas Waters, 
and paid by Andrew Jackson to W. T. Spivey for the purchase: 
of the land in good faith for Thomas Jackson the plaintiff. 

2. Was the said land paid for by Andrew Jackson, and the 
receipt given by W. T. Spivey to make title to Thomas Jack- 
son taken fraudulently, for the purpose of hindermg and 
delaying the creditors of Andrew Jackson in the collection of 
their debts. 

Upon the trial the defendants offered to read the answer of 
Spivey (who was dead); the plaintiffs objected, and the Court 
thereupon excluded it. The defendants excepted. 

The plaintiff offered evidence tending to show that in 1852 
his grand-father had placed in the hands of Andrew Jackson, 
funds sufficient to buy the land im question, with directions to 
buy it of said W. T. Spivey for the plaintiff; that Andrew 
Jackson accordingly bargained for the Jand, but did not at 
once pay the whole price for it, $20 being wanting because of 
his having misapplied a part of the funds; that afterwards, in 
1858, said Andrew paid out of his own pocket to Spivey an: 
account held by the latter against him for $65—one item in: 
which was the $20 above, and that thereupon he took the 
receipt in dispute. 

His Honor, upon this part of the case, instructed the jury 
that if the grand-father had placed funds in the hands of 
Andrew Jackson, as above mentioned, for the purpose of buying 
the land in dispute for Thomas Jackson, it would make no 
difference whether Andrew had applied the identical money to 
that purpose at once, or had first misapplied the funds to his 
own purposes and then replaced them with funds of his own; in 
either event the plaintiff was entitled to their verdict. 

Verdict for the plaintiff upon both issues. Rule for a new 
trial. Rule discharged; judgment against the defendants 
for the costs of the Superior Court, and appeal. 


Davis and Rogers & Batchelor, for the appellants. 


1. Spivey’s answer ought to have been submitted as evidence, 
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being responsive to the bill. Adams’ Eq. 25, 3 Green. Ev. 3, 
284. 1 Dev. Hq. 366,2 D. & B. Eq. 263, 1 Jon. Eq. 226, 2 
Ibid 505. 

2. The charge is erroneous, as Andrew Jackson’s replacing 
the money with his own, under the other evidence in the case, 
may have been in fraud of his own creditors. 

3. The finding of the jury is not conclusive upon the Court. 
Adams’ 376. | 


No counsel, contra. 


Ropman J. The first exception of the defendant, was because - 
of the refusal of the Judge to permit the answer of the defend- 
ant Spivey, who was then dead, to be read in evidence for the 
defendants at the trial of the issues. The Judge committed no 
error in this, On a trial of a suit in a Court of Equity, 
the answer of a defendant may be read by him in evidence 
where it is responsive to the equity set up in the bill and by 
way of denial; but it is not evidence for him in that Court of 
an affirmative defence by the allegation of new matter. 2 Dan. 
Ch. P. 983. Zhomas v. Kyles, 1 Jon. Hq. 302, Hughes v. 
Blackwell, 6 Jon. Eq. 63. 

When issues are sent down to to be tried by a jury, it is not 
the practice to allow the answer of the defendant to be read, 
or even that part of it which is responsive and negative, unless 
it is so directed in the order for the trial. The Court may 
order that the answer shall be read, or that certain admissions 
shall be made, and so shape both the issues and the mode of 
trial, as to elicit the truth. 

One reason fer excluding the answer is that stated by the ‘ 
Judge, that the plaintiff has had no opportunity for cross- 
examination. Another is, that the answer is not anywhere 
evidence of affirmative matter, and the affirmant in the issues 
having on him the onus probandi, there can be no necessity for 
using the answer simply as a denial, and the issue is tried hke 
any other issue of fact joined at law. 

As to the second exception of the defendants, we can see no 
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error in the manner in which the Judge left the issues to the 
jury. The main question was, whether Andrew Jackson paid 
for the forty acres of land by a voluntary appropriation of his 
own money, or in discharge of a debt to Thomas Jackson the 
plaintiff, which he owed by having received the money from 
plaintiffs grand father with directions to apply it to the pur- 
chase of this land, and having temporarily appropriated it to 
his own use. If he was bona fide a debtor to the plaintiff to 
the amount paid, he might prefer him, although he was his son, 
and if he had made the purchase with the money of his son; 
and taken the deed in his own name, he would have been held 
a trustee for his son. 

It is true that the verdict of the jury is not positively bind- 
ing on the Court, but it will not be lightly disturbed, and we 
see nothing in the evidence to impeach it. 

The plaintiff is entitled to a decree for a specific performance 
by the heirs of the deceased defendant Spivey, of the contract 
of their ancestor, and to have his injunction against the defend- 
ant Harris perpetuated. 

The plaintiff will recover his costs against Harris. 


PER CURIAM. Decree accordingly. 


ng TE Ur ne py 
———— 


THE CAPE FEAR AND DEEP RIVER NAVIGATION COMPANY 
v. MILES COSTEN. 


The Act of 1858 -’°59, ch. 142, does not purport to extinguish the Cape 
Fear & Deep River Navigation Company; and does not in fact extin- 
guish it. 

What the effect of that Act may be in some other respects,— Quere ? 

The Statute of Limitations upon a cause of action against a stockholder 
in that Company, for the balance of his subscription after a sale of hig 
stock, begins to run from the time of such sale, and not from the time of 
the last assessment upon the stock, 

Parties to appeals have no right to waive appeal bonds so far as costs ara 
concerned. 


_Assumesit, tried before feaih, J.,at Fall Term 1863, of 
the Superior Court of CHATHAM. 
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The plaintiff is a Company, chartered by Act of Assem- 
bly passed at the session of 1848-49. The defendant had 
subscribed to the capital stock of the Company, and his stock 
had been duly assessed, (January 20, 1853) and upon his 
failure to pay the assessment, had been sold (on the 14th of 
March, 1854) according to the provisions of the charter... This 
action was brought on the 25th of August 1856, for the 
balance of the subscription after applying the proceeds of the 
sale. 

By the Act of 1858—’59, ch. 142, it was provided that the 
property, corporate powers, privileges and franchises of the 
Company should be sold, and that the Governor of the State 
should purchase the same, and thereupon they should vest in 
the State of North Carolina To such sale a majority of the 
stockholders in general meeting assented, whilst a minority 
protested against it. The sale accordingly was made, and the 
property, &c., was bought by the Governor. 

In the Court below, the plaintiff submitted that the Act of 
1858~’59 was unconstitutional, and, if that were otherwise, 
still transactions under it did not affect the existence of the 
Compauy. On the other hand, the defendant submitted that the 
Act of 1858~’59 was constitutional, and that under it and the 
subsequent sale, the Company had been extinguished, and that 
so this suit had abated. 

The Court, upon the facts agreed, gave a judgment for the 
plaintiff, and the defendant appealed. 


Howze, for the appellant. 
Phillips & Merrimon, contra. 


Dick, J. It is admitted in the “case agreed” that the 
plaintiff was a corporation duly organized under an Act of 
the General Assembly of this State; and the first, and principal 
question presented for our determination, is, whether the 
plaintiff still has a corporate existence. It is insisted that the 
corporation was dissolved by an Actof the General Assembly, 
ratified the 16th day of February 1859. 
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In England the power of creating corporations is a part of 
the Royal prerogative, which is respected by the transcendent 
authority of Parliament. 1 Black. 473. When the King 
creates a corporation by letters patent, he cannot by his pre- 
rogative change the terms of his grant, or dissolve the body 
politic. This can only be done with the consent of the cor- 
poration, or by Act of Parliament, whiah is boundless in its 
operation. By the mutual consent of the King and his 
patentee, the terms of the patent may be changed, enlarged or 
diminished. | 

In this State, the power of creating corporations is vested 
in the Legislature, and there are two kinds of corporations 
recognized by our law: 

1. Such as are created solely for the benefit of the public, 
and in which the citizen has no private individual interest. 

2. Corporations which are based upon contracts between 
Legislature and citizens, and in which individual rights and 
interests are guaranteed. 

Over the first class, the Legislature has entire control, and 
may modify, change and destroy, them, at pleagure. Jills v. 
Williams, 11 Ire. 558. 

Over the second class, the Legislature has power only so 
far as provided for in the charter of the corporation. The 
charter is a contract which is protected by the Constitution 
of the United States, Art. 1., sec. 10; but that provision 
does not prevent the parties from making changes, by mutual 
consent, in the obligation of their contract. It may require 
the unanimous consent of the corporators to surrender their 
franchises, or make any material change In the terms of their 
charter, but a majority generally have the power to make 
by-laws, rules and regulations, and to direct a sale of the 
corporate property. 

The Cape Fear and Deep River Navigation Company is a. 
corporation belonging to the second class above named, and 
we must enquire if the Act above referred to, and the pro- 
ceedings had thereunder, had the purpose of dissolving the 
said corporation. We are of opinion that the Act did not 
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contemplate such a purpose, and had no such effect. Its 
declared purpose is “ to protect the interests of the State,” in 
said corporation. It provides, “that if a sale of the pro- 
perty and effects,’ &c., of said Company is made,? then the 
Governor of the State is authorized to purchase and take a 
conveyance to himself and successors in office, “ which shall 
vest absolutely in the State of North Carolina, all the property, 
corporate powers, privileges and franchises of said Company. 

Under an order made by a majority of the stockholders, at 
a regular meeting, the property was sold, and the Governor 
became the purchaser, and took a conveyance as directed in 
said Act. This transaction does not affect the plaintiff’s right 
to recover in this suit, for whether the act was constitutional 
or not, the corporate existence of the plaintiff is not destroyed. 
This was not a surrender of the corporate franchises on the 
part of the stockholders, and was not so considered by the 
Legislature; but it was a sale and transfer, made between par- 
ties able and willing to make the contract, and did not dis- 
solve the corporation. State v. tives, 5 Ire. 297. 

Whether the corporate franchises passed to the Governor 
and his successors under said conveyance, as against the pro- 
testing stockholders, is a question which it is unnecessary for 
us to decide, in passing upon the rights of the parties to this 
suit. We have not the power to adjudicate upon the rights 
of parties not before us. It is sufficient for the purposes of 
this case, that the plaintiff still has a corporate existence. 

We concur in opinion with his Honor in the Court below, 
upon the insufficiency of the plea of the statute of limitations. 
The defendant was a delinquent stockholder, and was pro- 
ceeded against under the provisions of the 9th section of the 
charter of said company. The plaintifi’s cause of action did — 
not arise until the sale of the stock of the defendant, when the 
deficiency was ascertained for which this suitis brought. The 
writ was sued out within three years trom the time the cause 
of action occurred. 
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Parties to a suit have no right to waive an appeal bond, so 
far as costs are concerned. Hereafter, the clerk of this Court 
will not state any such case upon his docket, unless the costs 
of the Court are secured. 


PER CURIAM. Judgment affirmed. 


ee 


STEPHEN W. BRITTON o WILLIAM R. MILLER and others. 


By will made in 1854, A. J. Spivey gave certain real and personal estate to 
his wife for life, and then toa niece. The niece died in 1864, and Mrs. 
Spivey in 1867. By will, the niece gave “ to the children of my brother 
Stephen W. Britton and of my sister Mary F. Miller, all of my property 
of every description, to them and their heirs forever.’ At the death of 
the niece, her brother Stephen had one child, which died before Mrs. 
Spivey. A year or more afier its death, and before the death of Mrs, 
Spivey, another child was born to Stephen: Held that— 


1. The children of Stephen and Mary took per capita. 


2. The estate of the niece in possession, was to be divided amongst such of 
the children of Stephen and Mary as were in being at her death ; and that 
her interest in the estate of A. J. Spivey, was to be divided amongst such 
of those children as were in being at the death of Mrs. Spivey. 


3. The interest of the deceased child of Stephen devolved at its death upon 
its father, and was not divested out of him by the birth of the second 
child, more than ten months after such death, (Rev. Code, ch. 38, Rule 7.) 


4, The rule that remainders given by will to members of a class, vest only 
in such as compose the class when the particular estate falls in, applies as 
well to gifts disposing of remainders previously created, as to gifts which 
create remainders, 


(Cheeves v. Bell, 1 Ive. Eq. 234, and Chambers v. Payne, 6 Ire. Eq. 276, cited 
and approved.) | 


Binu, transferred to this Court from Spring Term 1868, of 
the Court of Equity for Bertie. 

The bill was filed by the plaintiff in his own right, and also 
as executor of Margaret 8S. Britton deceased, as administrator 
of his deceased daughter Rosa Mary, and also as next friend of 
his infant daughter Margaret; against Margaret, Isabella and 
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William Miller; and William R. Miller as administrator of 
Fanny Miller deceased. _ 

It set forth that one Aaron J. Spivey had died in 1854, 
leaving a will, by which among other things he devised certain 
real and personal estate to his wife for life, and then to his 
sister Margaret S. Britton; that Margaret S. Britton died in 
1864 leaving her interest under the above will, and some 
personal estate in possession; the whole of which she dis- 
posed of as follows: “I give and bequeath to the children 
of my brother Stephen W. Britton, and of my sister Mary F. 
Miller, all of my property of every description, to them and 
their heirs forever;” that Mrs. Spivey diced in 1867; that at the 
death of Margaret 5. Britton, her brother Stephen had one 
child, Rosa Mary, who died, an infant, inSeptember 1864, and 
that in 1866 or 1867, and before the death of Mrs. Spivey, he 
had another, the complainant Margaret; and that those named 
as defendants, other than William R. Miller, are the children 
of Mary F. Miller, anny having died before the death of Mrs. 
Spivey. 

The prayer was, for directions to the plaintiff Stephen as 
executor, for an account, and for general relief. 

An answer was put in by William R. Miller, as adminis- 
trator of Fanny and guardian ad litem of the other children 
of Mary F. Miller deceased. 


Smith, for the plaintiff, cited and commented upon Gandy v. 
Sawyer, Phil. Eq. 8; Rogers v. Brickhouse, 5 Ire. Eq. 301; 
Burgin v. Patton, Ib. 425; Roper v. Roper, 1b. 16; Shinn v. 
Motley, 3 Ire. Eq. 490; Gillam v. Underwood, £6. 100; Knight 
vy. Knight, Ib. 167; Lockhart v. Lockhart, [b. 205; Lowe v. 
Carter, 2 Ire. Eq. 877; Adams v. Adams, Ib. 215; Lane v. 
Lane, Winst. Eq. 84; Ward vy. Stowe, 2 Dev. Hq. 509; Bryant 
_v. Scott, 1 D. & B., Eq. 156; Spivey v. Spivey, 2 Ire. Eq. 100; 
Harris v. Philpot, 5 Tre. Eq. 324. 


_ Fowle & Badger, contra, cited Kirkpatrick v. Rogers, 6 Tre. 
Eq. 1380; Patterson v. McMasters, 3 Ire. Eq. 208; Bivens v. 
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Phifer, 2 Tre. 436; Cheeves v. Bell, 1 Ire. Eq. 234; Chambers 
v. Payne, 6 Ire. Hq. 276, 2 Fearne 91, 92. 


Reape, J. I. Under the 2nd clause of Margaret S. Brit- 
ton’s will, the children of Stephen W. Britton and Mary F. 
Miller take per capita. The general rule is that in such 
bequests they take per capita, unless there is something in the 
will to show thecontrary. Cheeves et. al. v. Bell et. al., 1 Jon. 
Hq. 234. 

II. Is the estate of Margaret 8. Britton which she had in 
possession, and that which she had in remainder, to be divided 
among the same persons? No! The property in possession 
is to be divided among those who answered the description at 
the time of her death; and the property in remainder is to be 
divided among those who answered the description at the falling 
in of the life estate, and those who legally represent such as 
may die during the life of the life tenant. Chambers v. Payne, 
6 Jon. Eq. 276. 

III. Does Stephen W. Britton take the share of his deceased 
child Rosa Mary? Yes! Margaret 8. Britton’s remainder 
was vested, and at the time of her death in July 1864, Rosa 
Mary Britton, daughter of Stephen W. Britton, was in being, 
and one to whom the remainder is given. It vested in her, and 
upon her death it vested in her father, 8. W. Britton, and the 
estate is not divested out of the father by the birth of his 
daughter Margaret more than ten lunar months after the death 
of Rosa Mary,—Rev. Code, ch. 38, Rule 7. Of course he 
takes Rosa’s share of the property in possession. 

IV. Docs Margaret, a daughter of Stephen W. Britton by 
a second marriage, and born after death of testatrix but dur- 
ing the life of life-tenant, take? She does not take any of the 
property which was in possession of testatrix at her death; but 
she does take a share of the remainder, which opens so as to 
let in all who answer the description at the time of the falling in 
of the particular estate. It was admitted that this would besoif 
the testatrix had created the remainder herself; but it is insisted 
that where the remainder is created by some other means, and 
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the testatrix is not making, but 7s disposing of a remainder 
already made, a different rule prevails, and those who answer 
the description at the time the remainder is disposed of, 2. e., 
the death of the testatrix, will take. But we can see no reason 
for the difference, and we do not agree to it. 

There will be a reference to the clerk of this Court to take 
an account, if desired. ‘he cause will stand for further direc- 
tions. 


PER CURIAM. Decree accordingly. 


— ——— 


L. 8. WEBB, CASIVR, &c., » FRANCIS A. BOYLE, 


Where land that has been levied upon, is being wasted, and the officer is 
prohibited from making sale by military order, Aeld that the plaintiff in 
the execution is entitled to an injnnction against such waste, 


The fact that pending the proceedings for injunction, the military orders 
ceased to have effect, and the stay law was pronounced void, does not 
affect that jurisdicfion for an injunction, which existed at the commence- 
ment of such proceedings. 


_A widow who is entitled to dower, can ordinarily exercise no right over the 
land until her dower has been assigned. 


« Powell v. Howell, at this term; Jacobs v. Smallwood ante 112, and Hamlin v. 
Hamlin, 3 Jon. Eq. 191, cited and approved. ) 


Motion to dissolve an injunction, heard before Barnes, 
J., at Spring Term 1868, of the Court of Equity for Bertin, 

The plaintiff, Cashier of the Bank of North Carolina at 
‘Windsor, alleged that at February Term 1861 of the County 
‘Court of Bertie he had obtained a judgment against one John 
M. Boyle for $13,319.68, and that an execution upon the same 
was levied upon a tract known as the Rainbow Swamp; that 
a sale during the war was impracticable, owing to the presence 
of the armies, and that since the war it has been prevented by 
stay Laws and Military Orders; that John M. Boyle died 
insolvent in the year 1866; that a ven. ex. was issned at 
November Term 1867, after notice to the heirs of the deceased, 
and the sheriff had been ordered by the military not to sell; 
that the defendant, a son of the deceased, who is also insol- 
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vent, has been for two years, and is now, engaged in cutting 
timber from the land, which is the only property of the 
deceased to which the plaintiff can resort for payment of his. 
debt, and which is not sufficient for that purpose. The prayer 
was for an injunction, an account of the timber already cut, 
and for general relief. 

The answer, filed at Spring Term 1868, averred that there 
was nothing in the condition of matters during the war, in 
the neighborhood of the land in question to prevent the plain- 
tiff from selling it under execution; that the notice which 
issued to the heirs of John M. Boyle was not served on all of 
them; that the defendant is one of these heirs, and agent of 
the widow (who is entitled to dower on said Jand,) and he 
is also executor of said deceased; that one-half of the land 
had been conveyed by deed (executed July 18, 1852) made 
prior to the levy, by the deceased to H. G. Spruill, and that 
deed is now “due and payable” to the defendants, that the 
land is valuable for other purposes than the timber, and is 
not the only property belonging to the deceased; and that 
although owing to the difficulty of collecting he can not at 
present meet his debts, yet he is solvent, and able to pay all 
damages that the plaintiff could recover. 

Affidavits were filed, in regard to the defendant’s pecuniary 
condition, and exceptions were put in to the answer, also a copy 
of the deed to Spruill, and of a military order (dated February 
10th 1868,) annulling the injunction granted when the bill 


was filed. 
At Spring Term 1868 the injunction was dissolved, and the 


plaintiff appealed. 
At this term of the Supreme Court Charles Dewey filed a 


petition alleging that the Bank of North Carolina had gone 
into bankruptcy, that he is Assignee, and asking to be made 
a, party to the cause. This was allowed. 


Moore and Phillips & Merrimon, for the appellant. 
Biggs and H. A. Gillam, contra, 


Dick, J. The object of the bill in this case is to prevent. 
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destructive injuries in the nature of waste, on land upon which 
the complainants have an exccution lien. The suit at law, by 
which the judgment and execution were obtained, was brought 
by complainant Webb, as Cashier of the Bank of North Caro- 
lina. The said Bank has been adjudged a bankrupt, and the 
assignee, Charles Dewey, made application to become a party 
complainant in this Court, as provided for in Sec. 16. G. C. 
68. of the Bankrupt Act of March 2nd 1867. The application 
was allowed. He is not a necessary party, as the plaintiff 
Webb has the legal interest in the judgment and execution, 
and can protect and secure the cquitable interest of the Bank; 
but as the assignee and other plaintiffs have co-existent inter- 
ests, they may properly be joimed in a Court of Equity. 
Adams’ Eq. 313. 

The judement in the Court of Law was obtained against 
Jobn M. Boyle for a large debt due said Bank. ‘The execu- 
tion was issued from February Term 1861, of Bertie County 
Court, and levied upon the land in question, but a sale was 
prevented by the events of the late war, and by various stay 
laws. John M. Boyle died in 1866 insolvent. At November 
Term 1867 of said Court, a ven. ew. was ordered to be issued, 
due notice having been given to the heirs-at-law of said Boyle. 

A sale was prevented by General Orders issued from Mili- 
tary Headquarters, staying the collection of debts of this char- 
acter. 

This bill was filed to Spring Term 1868 of the Court of 
Equity for Bertie, to stay by injunction destructive injuries in 
the nature of waste committed by Francis A. Boyle, who was 
in possession of said land. At said Term the injunction pre- 
viously granted at chambers was dissolved in obedience to a 
military order to that effect. We will consider this cause 
upon the state of facts shown by the pleadings at that term. 
The first question is, was the injunction properly granted. 

The plaintiffs established their right in a Court of Law, and 
the legal remedy for the enforcement of their lien was a sale. 
of the land levied on. This legal remedy was stayed by mili- 
tary orders, and thus rendered ineffectual for immediate relief. 

18 
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While thus stayed, the defendant, who was in possession of the 
land as one of the heirs-at-law of the said John M. Boyle, was 
committing very destructive injuries in the nature of waste. 
The land was insufficient to secure the plaintiffs’ debt, and 
these destructive injuries were continually diminishing the 
value of the plaintiffs’ lien. There was no remedy at law for 
immediate sale, or for preserving the corpus of the estate 
during the pendency of the multary stay law. We may state 
as a general rule, that when a party has an established legal 
right, and, as to its enforcement, he is “ remediless at law,” he 
may find adequate relief in equity. It has been decided at 
this term in the case of Powell v. Howell, et. al., that the law 
abolishing imprisonment for debt, necessarily enlarged the 
jurisdiction of Courts of Hquity in the application of legal 
choses in action to the payment of debts. This stay law had 
the same effect, as it rendered the ordinary legal remedy of 
the plaintiffs ineffectual. The jurisdiction of equity originates 
in the occasional inadequacy of the remedy at law, Adams’ 
Kq. 25., and that jurisdiction must necessarily enlarge, when 
from any cause a legal remedy becomes ineffectual to secure a 
legal right. The plaintiffs cannot bring an action of waste, 
or in the nature of waste, to recover damages for the destrue- 
tive injuries complained of, as they have not the legal title to 
the land; and even if they could bring such action, any judg- 
- ment for damages would be valueless, as the defendant is 
insolvent. Their only remedy was in equity, to restrain the 
commission of the injury, and such remedy was not in viola- 
tion of the stay law, but was in accordance with its spirit; to 
preserve the corpus of the estate from destruction until such 
time as the lien could be satisfied by a sale. 

These destructive injuries are plainly and positively alleged, 
and the insolvency of the defendant distinctly charged in the 
bill, and these allegations are fully sustained by affidavit, and 
a letter of defendant, and they are met by a very evasive 
answer and affidavit in defense, and the injunction would 
doubtless have been continued to the hearing of the cause, but 
for the imperative order of the military authorities then in com- 
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mand in this State. His Honor in the Court below, properly 
yielded obedience to the military orders, as silent leges inter | 
arma, but that temporary government with its general orders, 
has passed away, and the municipal law of the State has again 
assumed its wise and beneficial supremacy. As the stay laws 
of the State have been declared unconstitutional at this term, 
in the case of Jacobs v. Smallwood, there is now nothing to 
prevent the plaintiffs from having their legal remedy, by a 
sale of the land in question; but this restoration of the legai 
remedy does not deprive the Court of Equity of the jurisdic- 
tion so rightfully acquired and exercised. Hamlin v. Hamlin 
3 Jon. Eq. 191 

We think proper to notice two matters insisted upon asa 
defense by the defendant in his answer. The deed in trust 
executed by John M. Boyle, deceased, in 1852, to H. G. Spruill, 
as trustee, to secure a large debt to Simmons, can in no way 
avail the defendant, as he does not state how he has any inter- 
est init. The deed is so old in date that there is a legal pre- 
sumption of its satisfaction, and the defendant does not show 
any thing to rebut that presumption. 

The defendant insists that he is the agent of the widow of 
John M. Boyle, deceased, who is entitled to dower in the land, 
and a reasonable use of the timber for her benefit. This may 
be so—but until the dower is assigned, she has no right which 
she or her agent can lawfully exercise over said land. 

The interlocutory order in the Court below must be reversed. 

Let this be certified, &c. 


Per CURIAM. Ordered accordingly. 


276 IN THE SUPREME COURT. 


STATE v, BAKER AND OTHERS. 


i rrr rr gyi 


THE STATE v. A. BAKER, J. THOMAS and G. JOHNSON. 


A Court of Oyer and Terminer held in 1868 by virtue of the act of 1862; 
(Feb. 9,) and under a commission from Governor Holden to a Judge of. 
the Superior Court, was competent to hear and determine eases of crime,. 


Where a Judge of the Superior Court holds a term, it will be taken, pruna 
facie at least, that he was authorized so to do, and that 1t was regular. | 


A general verdict of guilty, upon an indictment containing several counts,. 
will be supported, although these are inconsistent as regards their state- 
ment of the manner of killing. 


A charge that—‘‘if the acts deposed to by C. P. were the cause of the 
death, it was murder,” Acid to be nu trespass upon the province of the 
jary. | 

During a capital trial, one of the jury (then out of Court in charge of an 
officer for the purpose of eating dinner) was allowed to pass by or near a 
number of persons, and to eat his dinner a short distance from the other 
jurors, although he conversed with no one,—-held to give no just cause of 
complaint to the prisoners. 


(Sparkman v. Daughtry, 13 Ire. 168; S. v. Ledford, 6 tre. 5; S, v. Morrison, 2 Ire, 
9: S v. Miller, 7 Ire. 278; 8. v. McCandless, 9 Ire, 875; S. v. Walliais, 
Ire. 140; 8. v. Hester, 2 Jon. 83, cited and approved. ) 


Munrper, tried before Michell, J., at a Court of Oyer and 
Terminer for Hatrrax, held in July 1868. 

The record set forth a commission from Governor Worth 
to Judge Mitchell, dated June 22, 1868, authorizing him to 
hold the Court in question at such carly time as he might 
appoint; also one from Governor Holden to the same, dated 
July 14, 1868, giving him like authority to hold a Court on 
the 27th day of July 1868. 

The indictment contained four counts, which charged the 
homicide to have been committed (1) with a stick, (2) by cast- 
ing to the ground, striking, kicking and beating, (8) by drown- 
ing, and (4) by some means unknown. 

The prisoners and the deceased had been playing cards 
during the night, the deceased being winner. The prisoner 
Baker thereupon, became angry, abusing the deceased, and 
insisting that he should return the money. This was refused. 
Thereupon, as was testified by a witness named Cuba Panton, 
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who was in a room adjoining, Baker renewed his abuse, and 
struck the deceased with some instrument that had a handle, 
and knocked him down. He fell backwards, his head striking 
upon a passage floor. Thereupon, a blow with the same or a 
similar weapon was given by each of the other prisoners. They 
then dragged him off groaning and begging for mercy. He 
was not scen again until some days afterwards, when his body 
was found in Roanoke river. When found, a wound, appar- 
ently made by a hammer, was discovered on the frontal bone; 
a physician pronounced it to be mortal, and the cause of the 
death. Other wounds not of themselves sufficient to produce 
death, were found upon the body. 

The Court instructed the jury that if the acts deposed to 
by Cuba Panton were the cause of the death of the deceased, 
(Wade Ditcher,) it was murder by the prisoners. The pris- 
oners excepted. | 

During the trial the jury were permitted, under the charge 
of an officer, to cat their dinner. One of them was allowed by 
the officer to pass by or near a number of persons, and to eat 
his dinner at a short distance from the others. It was not 
alleged or believed that he conversed with any one. 

The term of the Court was stated in the case to have been 
held under an appointment as Judge of the Superior Court, 
and under the special commission by Governor Holden. 

Verdict, Guilty; Rule for anew trial; Rule discharged; 
Judgment, and appeal. 


Conigland & Solomon, for the prisoners. 


1. The acis of 1862 and 1863 ceased to have effect upon the 
adoption of the present Constitution; and that Constitution 
does not authorize Courts of Oyer and Terminer. 

2. The charge in regard to the evidence of Cuba Panton, 
assumed the “ acts” to exist. 

3. The charge violates the rule in the State v. Scates, 5 
Tre. 420. 

The judgment must be arrested, for the counts charge the 
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killing, in inconsistent ways, and the verdict being general, 
there can be no judgment upon it. Reg. v. O’Brien, 2 Car. 
and Kir. 115; Reg. v. Downing, 2 Ib. 386. 

They also cited Chitty, Cr. L. Ist, 258; 3d, 734; Hale. Pl. 
Cr. Ist, 489; S. v. Moses, 2 Dev. 468. 


Attorney General, contra. 


READE, J. The statute provides that, for “good cause shown, 
the Governor shall issue commissions of Oyer and 'Terminer 
to the Judges of the Superior Courts of law, which Courts of 
Oyer and Terminer shall have jurisdiction to indict, try,” 
&ec.,—Act of 1862, February 9. 

“The laws of North Carolina, not repugnant to this Con- 
stitution, or to the Constitution of the United States, shall be: 
in force until lawfully altered”—State Constitution, Art. 4, 
3. 24. 

Under the Constitution, the Courts are “Supreme Courts, 
Superior Courts, Courts of Justice of the Peace, and Special. 
Courts”—Art. 4, s. 4. 

A Court of Oyer and Terminer held by a Judge of the 
Superior Court, as provided for in the act of 1862, supra, is a 
Superior Court, and is not repugnant to the Constitution, but. 
is in consonance with it. The act of 1862 is, therefore, in 
force. 

It appears from the record in this case, that two commis- 
sions issued to Judge Mitchell to hold the Court, the action of 
which we are reviewing—one from Governor Worth, before 
the late provisional government expired, and one from Gov- 
ernor Holden, after the present permanent government came 
in. And the statement of the case, which stands in the place: 
of the prisoners’ exceptions, sets forth that Judge Mitchell held 
the Court “under his appointment as Judge of the Superior 
Court, and the special commission of Governor Holden.” We 
think, therefore, that it appears affirmatively that the Court 
was properly constituted, and had jurisdiction. But it was. 
not necessary that it should appear on the record affirmatively; 
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for, when a Court is held by a Superior Court Judge,—and 
Judge Mitchell is such a Judge,—it is not necessary that 
the record should set out the authority by which he held it, 
because, prima facie at least, it is to be taken that he is author- 
ized to hold it, and that it is in all things regular. Sparkman 
v. Daughtry, 13 Ire. 168; State v. Ledford, 6 Ire. 5. 

The indictment has several counts, one charging the killing 
by blows with weapons, another, by drowning, and a third, by 
means to the jurors unknown. And there was a general ver- 
dict of guilty. The only evidence offered was upon the first 
count; and there was evidence of the blows, and the physician 
was of the opinion that the death was caused by the blows. His 
Honor’s charge was confined to the first count,—telling the 
jury that if they believed that the blows were the cause of the 
death, it was murder. 

It was in evidence that the dead body was found in the river 
some days after the blows were given, but this was not relied 
onas evidence of his being drowned, and there was no charge 
upon, or consideration of the count for drowning. 

The prisoner insists that as the killing is charged in differ- 
ent and inconsistent ways, and the verdict is general, the 
verdict is inconsistent, and no judgment can be rendered. 
The authority principally relied on for this position, is Regina v. 
O’Brien, 61 Eng. C. L. R. 115. In that case one count 
charged the death to be by a blow with a stick held in the 
hand, and another count, by a stone cast and thrown. The 
verdict was general. It was objected that no judgment could 
be rendered, because the finding of the jury left it uncertain, 
whether the death was caused by the blow with a stick held in 
the hand, or by the blow with a stone cast or thrown. The case 
was reserved for the fifteen Judges, and was well considered. 
The conviction was held to be right, and judgment’ was pro- 
nounced. The decision, therefore, does not sustain the position, 
but is not precisely against it, because it was put upon the ground 
that the different modes charged were substantially the same, 
both being by blows. Yet it must be admitted that much fell 
from the Judges arguendo, to favor the position. The physi- 
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cian, who made the post mortem examination in that case,.said 
there were two fractures of the skull, both might have been 
caused by the stick; but it was more probable that one was 
caused by the stone, and he could not say which was the mor- 
tal blow, as cach, without the other, would have been mortal. 
It is to be observed that in that case there was evidence upon 
both counts, which differs from our case, in which there was 
evidence only upon one count. It seems, however, to be settled 
both in England and this country, that where there is a general 
verdict on an indictment containing several counts, some good 
and some bad, judgment may pass upon the counts that are 
good, on the presumption that to them the verdict attached. 
And so, where one of the two counts is good, and one bad, 
and the prisoner is found guilty, and sentenced generally, the 
presumption of law is that the court awarded sentence on the 
good count. Wharton’s Crim. Law, Sec. 3047. 

And it ig said that every cautious pleader will insert as 
many counts as necessary to provide for every possible con- 
tingency in the evidence. To a person unskilled in legal pro- 
ceedings it may seem strange that several modes of death, 
inconsistent with each other, should be stated in the same 
indictment; but it is often necessary, and the reason for it 
when explained will be obvious. The indictment is but the 
charge or accusation made by the grand jury, with as much cer- 
tainty as the evidence before them will warrant. They may 
be satisfied that the murder was committed, but doubtful as 
to the manner; but in order to meet the evidence as it may 
developed on the trial, they are allowed to set out the mode 
in different counts, and then, if any one of them is proved, it 
is sufficient to support the indictment. 

Take the case of a murder at sea—a man is struck down, 
lies on the deck for sonie time insensible, and in that condi- 
tion is thrown overboard. ‘The evidence proves the homicide 
certainly, either by the blows or by the drowning, but leaves 
it uncertain by which. That would bea fit case for several 
counts; charging the death, by a blow; and the death, by drown- 
ing; and perhaps a third, charging it, by the joint results of 
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both. A general verdict would be sustained, and a general 
judgment upon the verdict, and this from the very necessity of 
the case. Wharton’s Crim. Law, Sec. 424. 

The killing is the substance, the mode is the form: and 
while it is important, that the prisoner should be specifically 
informed of the charge against him, so that he may make his 
defence, yet he cannot complain that he is informed that, if he 
did not do it in one way, he did it in another—both ways being 
stated; and it is not to be tolerated, that the crime is to go 
unpunished, because the precise manner of committing it is in 
doubt. 

In our own Court it has been decided, that when there are 
several counts, some good and some bad, and a general ver- 
dict, judgment may pass upon the good, rejecting the bad as 
surplusage. State v. Morrison, 2 Ire. 9; State v. Miller, 7 
Ire. 275; State v. McCanless, 9 Ire. 475. 

Where there are several counts, and evidence was offered 
with reference to one only, the verdict though general, will be 
presumed to have been given on that alone, State v. Long, 7 
Jon. 24. Where there are several counts, charging the same 
crime to have been done in different ways, the jury are not 
bound to distinguish in which way it was done, but the ver- 
dict may be general. State v. Williams, 9 Ire. 140. We see 
no reason for arresting the judgment. 

The Judge charged the jury that, if the acts deposed to by 
Cuba Panton (who testified as to the blows), were the cause of 
the death, it was murder. This charge was excepted to upon 
the ground that it assumed the acts to be true, and left only 
their effect to the jury; whereas, the prisoner denied that the 
acts ever occurred, and insisted that the existence of the acts 
ought to have been left to the jury. But we cannot under- 
stand how certain nets caused death, unless the acts existed. 
When, therefore, his Honor told the jury that, if they believed 
that certain acts were the cause of the death, it was murder, 
it was the same as if he had said “ If you believe the acts were 
performed, and that they produced death, it is murder ;” 
because it is impossible that the jury would believe that the 
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acts caused the death, without first believing that the acts: 
existed. 

During the trial, the jury were put in possession of an officer, 
to be kept together, with permission to eat their dinner. One: 
of the jurors was allowed “to pass by or near a number of 
persons, and to eat his dinner a short distance from the other 
jurors, but he conversed with no one.” ‘There is nothing in 
this of which the prisoner has any right to complain. In 
State v. Hester, 2 Jon. 83, two jurors left the rest for fifteen 
or twenty minutes, but did not speak to any one, and it was: 
held not to vitiate the verdict. Let this be certified, &c. 


PER CURIAM. There is no error. 


Doe eg dem ELISHA KINCAID vo. E. A. anp R. C, PERKINS. 


The land of a feme covert having been conveyed without her privy exam- 
ination, held, that there was no adverse possession as against her issue, 
until after the death of the husband. 


(Davenport v. Wynne, 6 Ire, 128, cited approved.) 


KJECTMENT, tried before Litéle, J., at Spring Term 1868, of 
the Superior Court of BurKE. 

The facts agreed were that in 1818 one Polly Kincaid (wife 
of John Kincaid) was tenant in common with one Alfred 
Perkins of the land in controvesy. In the same year she 
joined her husband in a deed for the land to the said Alfred 
in fee, at the price of $1,000, but there was no privy examina- 
tion of her. She died in 1820, and her husband in 1867. The 
plaintiff’s lessor is their only child and heir, and the defend- 
ants are the sole heirs of Alfred Perkins, who died in 1836.. 
There was a demand of possession, and a refusal, before bring- 
ing the suit. 

His Honor below having given a pro forma judgment for 
the plaintiff, the defendants appealed. 
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T. R. Caldwell, for the appellants. 
Phillips & Merrimon, contra. 


Ropman, J. The deed from John Kincaid, and Polly, his 
wife, although inoperative as to her, from want of private 
examination, yet passed the estate of the husband. He was 
entitled to an estate as tenant by the curtesy, and the possession 
of the defendant did not become adverse until his death in 
1867, from which time only, the statute of limitation, began 
torun. Davenport v. Wynne, 6 Ire. 128. 

There is no error in the judgment, and it must be affirmed. 


Per Curiam. Judgment affirmed. 


JOHN H. POWELL ». LEVI D. HOWELL and D. H. BRIDGERS. 


Since the Act abolishing imprisonment for debt, Courtsof Equity have 
jurisdiction of suits by judgment creditors to subject their debtors’ legal 
choses in action, after a return of nulla bona, 


(Hook v. Fentress, Phil. Eq. 229, cited and approved. ) 


BILL in equity argued upon demurrer before Thomas, J.,. 
at Fall Term 1868, of the Superior Court of WaYNE. 

The bill alleged that the plaintiff had been surety for a note 
for the defendant Howell, had paid it, and having sued Howell 
for the amount paid, had recovered judgment, and that the 
execution issued thereupon had been returned nulla bona; that. 
Howell had confessed a judgment for a large sum of money 
to one Everett, upon a feigned debt, and had paid to him a 
sum of money as part thereof; that Everett was dead, and the: 
defendant Bridgers is his executor. Also, that Howell pos- 
sesses a large amount of notes, bonds and other choses in 
action. 

The prayer was that Bridgers should be declared a trustee: 
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for the plaintiff, that Howell should be enjoined, and that the 
plaintiff might have further relief. 

The defendants demurred jointly. 

His Honor overruled the demurrer; and the defendants 
appealed. 


Fairctoth, for the appellants. 


Person, contra. 


Dick, J. A Court of Law is the proper forum for the 
enforcement of legal demands, and a Court of Equity will not 
interpose its extraordinary aid, until legal remedies have 
proved ineffectual. When a creditor has a legal demand 
against a debtor, he must first establish it at law by a judg- 
ment, and then use the proper legal process for its enforce- 
ment. Formerly Courts of Law afforded the cajas ad satis- 

faciendum against the body of the debtor, to compel him to 
apply in satisfaction of his debts property which could not be 
reached by a fiert facias. This legal remedy has been taken 
away by statute in this State, which necessarily enlarges the 
jurisdiction of our Courts of Hquity. 

Whenever a person makes the necessary efforts, and fails to 
obtain his rights in a Court of Law, he may generally find 
relief in a Court of Equity. Hook, Skinner d& Co., v. Fentress 
et. al. Phil. Hq. 229. 

The case before us was set for argument on joint demurrer, 
and all the allegations of fact in the bill must, for the pur- 
poses of the argument, be deemed conclusive. 

It appears that the complainant has established his debt by a 
judment at law; and that a fi. fa. has been issued to the sheriff, 
and been duly returned,nulla bona. This legal remedy is exhaus- 
ted, and still the defendant Howell has legal choses in action, 
which cannot be reached by fi. fa. He hasa clear right to 
ask a Court of Equity for its extraordinary aid in obtaining 
adequate relief. 

The defendant Bridgers stands in the place of his testator, 
James H. Everett, and is bound by the same equities, as far 
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as he has assets. It appears that his testator received a large 
sum of money from the co-defendant Howell, under a judg- 
ment confessed, which was “fraudulent and void, and given 
without any consideration.” Such a feigned and covinous 
judgement is made utterly void as against the person who in 
anywise is hindered, delayed, or defrauded of his debts. Rev. 
Code, ch. 50, sec. 1, (143 Hhiz.) 

The judgment is valid as against Howell, but the Court 
will not adjudicate on the conflicting claims of co-defendants, 
except so far as is necessary to afford relief to the complainant. 
Adams’, Equity,313. If this case were now before us for final 
hearing upon the same state of facts, we would feei bound to 
make a decree against the defendant, Bridgers, such as would 
secure the complainant’s claim. His Honor in the Court 
below overruled the demurrer, and we find no error. 


Per Curiam. Judgment affirmed. 


JOHN P. LITTLE »v. PRESLEY STANBACK. 


Instructions to a jury, that if a plaintiff sustains no injury from the pond- 
ing of water upon his mill wheel, still he is entitled to nominal damages, 
are correct, 

Where a petition under the statute, [IRev. Code, ch. 71,8. 8] for damages 
caused by the erection of a mill upon the stream below, describedit as a 
“grist mill,” without calling it a public mill, or a grist mill grinding for toll, 
held, to be sufficient. 

The mere raising of a stream within its banks, although it is not thrown out 
of them, is sufficient to support an action for injury to land through 
which it runs, 


PETITION, to recover damages caused by the erection ofa mill, 
tried before Buxton, J., at Fall Term 1868 of the Superior 
Court of ANSON. 

Upon the trial, the defendant’s counsel asked the Court to 
charge the jury, thatif the water backed, by the dam below, upon 
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the wheels of theplaintiff’s mills produced no injury to the plain- 
tiff, the latter was entitled to no damage. The Court declined 
so to charge, and instructed the jury that in such case the 
plaintiff would be entitled to nominal damages. 

Verdict for the plaintiff; Rule for a new trial; Rule dis- 
charged; Judgment, and Appeal. 


Person and Fowle & Badger, for the appellants. 
Strange and R. H. Battle, Jr., contra. 


Reape, J. The statute provides that “any person concelv- 
ing himself injured by the erection of any grist mill, or mill 
for other useful purposes,may apply by petition to the Court 
of Pleas and Quarter Sessions for the county in which the 
land is situate, setting forth in what respects he is injured by 
the erection of the mill, &c.” Rev. Code, ch. Ti, s. 8. 

Under this statute any one whose land is injured by the 
erection of such a mill, may recover damages for the injury to the 
land, and also for incidental injuries,—as, to the health of his 
family, to his machinery, &ec. 

The parties went to trial before the jury upon the single 
issue, “Is the plaintiff damaged by the erection of the mill of 
the defendant; and, if so, what is the extent of the damage?” 
The issue is not as specific in terms, as if might have been, but 
no other was asked for, and no objection made by either 
party. 

“The defendant asked his Honor to charge the Jury, that, if 
there was water backed by the defendant’s dam on the plain- 
tiff’s wheel, and it produced no injury to the plaintiff, the 
plaintiff was entitled to no damages, and their verdict should 
be for the defendant.” 

His Honor declined to give the instructions, but charged the 
jury, that, “if they were satisfied that the water was ponded 
back by the defendant’s dam on the plaintifi’s wheel, but pro- 
duced no substantial injury, the plaintiff would be entitled to 


nominal damages.” . 
Giving to the exception, and to his Honor’s charge, a plain 
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and just interpretation, we think that the point intended to be 
presented was “Is the mere fact of ponding back the water 
upon the plaintifi’s premises sufficient to entitle him to nominal 
damages?” His Honor thought it was, and we are of the 
same opinion. It is like a trespass on land, when the allega- 
tion is, that the defendant broke the plaintiff's close, and trod 
down his grass; it is clear that the mere entry upon the land, 
although there be not so much perceptible injury as the tread- 
ing down a single sprig of grass, is a trespass, and entitles the 
plaintiff to nominal damages. 

There were many points taken in the argument at this bar, 
that were not taken below, and our province is only to correct 
the errors in the trial below. But we do not see that the 
‘objections could have availed the defendant, if they had been 
taken in apt time. 

It was objected, 

1. That it is not alleged in the petition, that the defendant’s 
mill is a public mill, or a grist mill grinding for toll. That is 
true: but it is alleged that it is a “grist mill;” and that is 
within the words of the statute. 

2. That it did not appear that any portion of the plaintifi’s 
land was overflowed, but only that the wheels of his mill were 
flooded, by the ponding of the water. 

Supposing that this be true, in the sense that the water was 
not thrown out of the banks of the stream, yet the raising 
the water in the stream, necessarily overflowed the banks, to 
the extent that it was raised; and these incidental injuries 
were properly considered. So that we need not consider the 
question, whether the mill and machinery, being a part of the 
realty, answers the description of land. 


Per CURIAM. There is no error. 
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The laws of North Carolina permit resident Cherokee Indians to take ana 
hold land by grant. 


The law providing that contracts with Indians shail be subscribed by two 
witnesses, does not require the probate for registration, to be by both. 


Where one of the two witnesses to such a contract, stated upon oath that 
he could not recollect having subscribed it, it was competent to establish 
that fact by other testimony. 

(University v. Blount, N. C. T. Reports, 18, Hawkins v. Springs, 10 Jon. 180, 
cited and approved. ) 


Esectment, tried before Cannon, J., at Fall Term 1868 of 
the Superior Court of CHEROKEE. 

The plaintiff claimed under a grant from the State to one 
Clausine, a Cherokee Indian; and then showed that Clausine 
had conveyed to him by deed dated August 15 1864, This 
deed was proved, at the time of its registration, by only one of 
the two witnesses whose names appeared subscribed; and the 
other witness on being introduced at the trial, said that he 
could not recollect that he had ever subscribed 11. 

The defendant objected to the grant on the ground that an 
Indian could not hold lands in North Carolina: he also 
objected to the deed to the lessor of the plaintiff because not 
established at the probate by two subscribing witnesses; and he 
submitted, that it was incompetent for the plaintiff to intro- 
duce testimony to contradict what the other subscribing wit- 
nes testified to on the trial. 

His Honor overruled each of these objections. 

Verdict for the plaintiff: Rule for new trial: Rule discharged. 
Judgment, and Appeal by the defendant. 


No counsel for the appellant. 


Phillips & Merrimon, contra. 


Reapvez, J. J. There is nothing in the Constitution or laws 
of North Carolina, which forbids Cherokee Indians residents 
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from taking and holding land. There is, therefore, no force 
in the defendant’s first exception to his Honor’s ruling. 

II. The statute requires that all contracts with Cherokee 
Indians, involving ten dollars in value, shall be in writing, 
and subscribed by two witnesses. The deed offered in evidence 
had the names of two subscribing witnesses, as the statute 
requires, but upon the probate for registration, only one of 
them was examined. When a will of lands, which requires. 
two subscribing witness, is admitted to probate upon the 
testimony of one, it will be intended, prima facie, that it 
was legally proved by him. University v. Blount, N. C. T. 
R 13. Harven v. Springs, 10 Ire. 180. Ilis honor committed 
no error in his charge upon this point. | 

III. The fact that one of the subscribing witnesses denied 
his signature, did not of itself render the deed void, and not- 
withstanding his denial, it was competent to prove by other 
evidence that he did subscribe it. 1 Blackstone’s R. 365. 


PreR CURIAM. There is no error. 


19 
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MARY WHITAKER vo, LEWIS T. BOND. 


A motion for an injunction made after the coming in of the answer, must 
be founded upon the equity therein confessed : 


Therefore, Where the answer to a bill for the specific performance of a 
contract to selitand, alleged that the defendant was a trustee of the land 
in question, and as such sold it for Confederate money, at auction, for 
cash, on the 22d of January, 1868; that the complainant became the 
purchaser, but did not comply with the terms, and did not offer the 
money until ten or twelve months afterwards, when she tendered it 
and askej for a deed, which was refused. eld, that an injunction to 
restrain the defendant from prosecuting an action of ejectment for such 
land, ought not to have been allowed. 


Time, wrich in equity generally is not of the essence of a contract, may 
become so at periods when the currency is rapidly depreciating from day 
to day. 

Where a bidder at auction offered one who also proposed to bid, that if he 
would desist, she would divide the land with him, held to be a fraud upon 
the vendor, and so, to violate the contract of purchase afterwards made 
by her as the only bidder. 

(Sinith v. Greenlee, 2 Dev. 125, MeDowell vy. Simms, Bus, Eq. 180, Morehead 
v. Hunt, 1 Dev. Eq. 85, cited and approved.) 


Motion, for an injunction, allowed by Barnes, J., at Spring 
Term 1868 of the Court of Equity for Berrie. 

The complainant had filed the bill at Spring Term 1866, 
asking for the specific performance of a contract to sella 
tract of land described. It alleged that the defendant, as 
trustee for sale, had exposed the land at auction, for Confed- 
erate money, on the 22d of January 1863, that the attendance 
was considerable, the sale a fair one, and the complainant had 
purchased at the price of $500. Some time thereafter she ten- 
dered the money to the defendant, and demanded a deed, but he 
refused to give it. She submitted to pay the value of the 
Confederate money at the time of sale, either in specie or cur- 
rency, as she might be required. 

The answer, filed at the same Term, admitted the sale, and 
that it was for Confederate money, but alleged that it was 
expressly for cash; that the complainant bought by the favor 
of those present, as widow of the trustor, and it was so pro- 
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claimed by persons at the sale; that she agreed previously to 
the sale, to give two-thirds of the land to one Burch, who was 
there present to bid, but by such agreement was induced not 
to do so; that the complainant had made no offer to pay for 
the land until some eight or ten months afterwards, (currency 
in the interval having greatly depreciated,) when her offer 
was declined; that the price is a very inadequate one, the land 
being worth more than $2,000 in good money; that the credi- 
tors secured under the trust have notified him not to make a 
deed, &c., &c. 

At Fall Term 1867, upon motion of the complainant, it was 
ordered that an injunction should issue against the defendant, 
restraining him from prosecuting a certain action of ejectment, 
pending in the County Court of Bertie for possession of the 
land in controversy, until the hearing. 

From this order the defendant appealed. 


Smith, for the appellant. 
No counsel, contra. 


Drox, J. The relief sought by the complainant, is the spe- 
cific performance of a contract relating to land. The case 
comes into this Court by appeal from an interlocutory order 
made in the Court below, granting an injunction against the 
detendant, restraining him from proceeding in a pending action 
of ejectment, to recover from the complainant the possession 
of the land in controversy. The motion for the injunction was 
made after the coming in of the answer, and, by the rules of 
equity pleading, it must be founded upon the merits confessed 
in the answer; Adams, Eq. 359. It has become necessary, 
therefore, for us to consider, whether the equity confessed is 
sullicient to continue the injunction to the final hearing. 

It appears from the answer, that the defendant, as trustee 
under a deed in trust, sold the land in question, at public auc- 
tion, on the 22nd day of January, 1863. The sale was for 
Confederate moncy, and the terms were cash. The complain- 
ant, the widow of the trustor, bid five hundred dollars, and as 
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no other bid was made, she was declared the purchaser. The 
cash was not paid at the sale, but about ten or twelve months: 
thereafter, she offered to pay the money and take a deed for 
the land. During this period of delay, Confederate money had 
depreciated to less than half its value at time of sale. 

These are the principal facts set forth in the answer as to- 
this part of the case, and we must consider whether they show 
an equity, which ought to be specifically enforced. The com- 
plainant did not comply with her part of the contract im pay- 
ing cash, which must have been important to the defendant, or 
he would not have sold forcash. Trust sales are usually made 
on a credit,—cash sales are made to meet sudden emergencies. 
In equity, time is not generally of the essence of a contract for’ 
the payment of money; but in a case like this, where the money 
was needed for immediate use, and was to be paid in a cur- 
rency which was rapidly depreciating, the question of time: 
becomes really material. The price bid for the land was not 
one fourth of its real value, and this delay of the complainant 
for twelve months, ought to deprive her of the relief she seeks. 
in a Court of Equity. Perkins v. Wright, 3 Har. & McHen. 
324, Garnett v. Macon, 2 Brock. 185; McKay v. Carrington, 1 
McLean, 50. 

This Court cannot estimate the damages of the defendant, 
so as to afford him adequate compensation, and the fulfilment 
of the complainant’s part of the contract cannot be secured, as 
Confederate money is now utterly worthless. It is a well- 
established rule of Courts of Equity to refuse specific perform- 
ance, when the contract cannot be mutually enforced; Adams, 
Kq. 82. If the enforcement of this contract was practicable, 
its specific performance would be unjust and inequitable to the 
defendant, and the trust creditors whom he represents. The 
complainant also violated the contract, and it would be a 
strange equity to give her all the benefit of its enforcement. 

It also appears from the answer, that the complainant, at. 
the sale, entered into an agreement with Wiliam H. Burch, a 
creditor largely secured in the deed in trust, that, if he would 
not bid against her, he might have two-thirds of the land. The 
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commendable spirit of kindness and sympathy, which is always 
shown to a widow at the sale of her deccased husband’s estate, 
gave her great advantage as a bidder, and she should have 
been therewith content, and not have entered into a bargain 
to stifle bidding, which the law regards as a fraud. In Smith 
v. Greenlee, 2 Dev. 126, Henderson, Judge, says: “ A sale at 
auction is a sale to the best bidder, its object, a fair price, its 
means, competition—any agreement, therefore, to stifle compe- 
tition is a fraud upon the principles upon which the sale is 
founded.” It appears from the answer, that the land did not 
sell for one-fourth of its value, and that Burch, but for his 
bargain with complainant, intended to make the land bring 
something like its value. This bargain, therefore, stifled com- 
petition, was a fraud upon the vendor, and vitiated the con- 
tract. McDowell v. Simms, Bus. Eq. 1380; Morehead v. Hunt, 1 
Dey. Eq. 35. A Court of Equity in the exercise of a sound 
discretion cannot enforce such a contract. There are other 
serious objections te a specific performance, set forth in the 
answer, which we deem it unnccessary to advert to, at this stage 
of the case. After careful consideration we are satisfied that 
there is not sufficient equity confessed in the answer, to con- 
tinue the injunction to the final hearing. It is therefore ordered, 
that the injunction be dissolved at the costs of the complain- 
ant, and that the case be remanded, so that the complainant 
aay proceed as she may be advised. 


Per CurRIAM. Injunction dissolved. 
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THE STATE ». GREEN HARSTON. 


One who is under sentence of death for a felony, is nevertheless competent. 
as a witness. 


To show the disposition of a witness towards the prisoner, he may be asked! 
whether he had not Aeard that the prisoner had been a witness against 
him for the same offence, 


Where a witness stated, in reply to the question whether the prisoner had: 
not been sworn against him,—that he had not heard him examined, but 
had heard that the prisoner was a witness, and swore against him, held, 
PEARSON, C. J. dubitante, that the latter part of the answer was suffi- 
ciently responsive, to render it regular for the prisuner to object to the 
ruling of the Court upon its competency, without any further examina- 
tion upon his part. 


Murper, tried before Cloud, J., at Fall Term 1868, of 
the Superior Court of SuRRY. 

Upon the trial, one Minta Harston, then under sentence of 
death for the murder of the deceased, was introduced on behalf 
of the State. The prisoner excepted to her competency, but. 
the Court overruled the exception. 

The State also introduced a witness by the name of James 
Manly. Upon his cross-examination, in order to show ill 
feeling on his part to the prisoner, he was asked whether he 
had not been in jail under suspicion of the same offence. To. 
this he replied in the affimative. He was further asked, if the 
prisoner was not a witness and had not sworn against him on. 
the examination before the coroner. To this he replied that. 
he did not hear the prisoner examined, but he had heard that 
the prisoner was a witness, and had sworn against him. This 
was excepted to by the State as being hearsay. The Court 
sustained the objection, but added that the defendant might 
ask the witness what his feelings were towards the prisoner. 
The prisoner excepted. 

Verdict, Guilty; Rule for a new trial; Rule discharged; 
Judgment and appeal 


Wm. H. Battle & Sons and Masten for the appellant. 
Attorney General, contra. 
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Reape, J. There were several exceptions to the ruling of 
his Honor, but, as they are not likely to embarrass the trial 
again, and are of no general importance, it is unnecessary for 
us to notice more than two of them: 

I. The prisoner objected to the competency of a State wit- 
ness, upon the ground that she was under sentence of death 
for afelony. Whatever might have been the force of such an 
objection before our statute of 1866, it has no force now, for 
that statute provides, that no one shall be held- incompetent 
as a witness, on account of crime; of course it must mean 
crime of which he has been ascertained to be guilty. 

If. In order to show the bias of a State witness, from ill- 
feelings, the prisoner asked the witness if he had not been in 
jail for the same offence. He said, he had. He was then 
asked if the prisoner had not been sworn against him on the 
investigation before the coroner’s inquest, held over the dead 
body. To which he replied that “he did not hear the prisoner 
examined, but had heard that the prisoner was a witness, and 
swore against him.” This was objected to by the State, and 
ruled out by his Honor, on the ground that it was hearsay 
evidence. 

It was not liable to this or to any other objection, and there 
was error in excluding it from the consideration of the jury. 

What was the fact proposed to be proved? Not that the 
prisoner had, or had not been a witness; but that the witness 
had ill-feeling toward the prisoner, on account of something 
that he knew, or had heard; and whether the witness knew, or 
had only heard, that the prisoner had been a witness against 
him, it was supposed to be evidence tending to show his ill- 
blood. And soit was. If one hears that another is speak- 
ing ill of him, it is calculated to make him angry, as well as 
if he had heard the speech himself, and whether in a greater 
or less degree, depends upon circumstances; probably, in most 
cases, the report of what is said, is more irritating than the 
thing said would have been, if heard. | 

We have considered a doubt suggested by our learned 
brother the Chief Justice, that so much of the answer of the 
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witness, as says that he had heard of it, was not called out by 
the question; that he was asked, whether the fact was so, and 
that he had fully answered, when he said that he had not heard 
the examination, and that it was a voluntary statement of the 
witness to add that he had heard of it, and, that as it was not 
called out, it might be excluded by the Judge, and if the 
prisoner wanted to except, he ought to have asked the ques- 
tion. “ Have you not heard that the prisoner swore against 
you?” | 

We do not think that makes any difference; the answer, it 
is true, was not exactly responsive to the question, but it was 
not foreign to it, and after it was ruled out by his Honor as 
incompetent, it would have been scarcely respectful to the 
Court, for the prisoner to have asked the question dircctly, 
and it could have answered no purpose. 

The fact that the witness had heard that the prisoner had 
been a witness, “and swore against him,” was evidence tend- 
ing to show ill-feelings on the part of the witness toward the 
prisoner, and ought to have been left to the jury. Nor was 
the error of rejecting it cured by the fact that his Honor 
informed the prisoner, that he might ask the witness the gen- 
eral question “ what his feelings were toward the prisoner,” 
because the prisoner was not obliged to rely upon the prison- 
er’s veracity, as to that. But he was entitled to prove facts and 
circumstances, from which the jury might infer what his feel- 
ings were. Suppose the question had been asked, ‘“ what are 
your feelings toward the prisoner?” and the witness had 
answered “ they are very kind; ” would not the prisoner have 
been entitled to contradict him, and prove that his feelings 
were unkind? After the witness answered, that he heard that 
the prisoner had been a witness, and swore against him, it 
would have been competent for either party to ask him what 
effect that had upon his feelings; but neither party chose to 
do it, and neither party was obliged to do it. What weight 
the jury would have given to the fact, if they had been allowed 
to consider it, we do not know, but it is evidence tending to 
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show the feelings or temper of the witness. and it was error to 
exclude it. For this there must be a venzre de novo. 
Let this be certified, &c. 


Per CurRIAM. Venire de novo. 


THOMAS E. ROBERTS v. ALEXANDER OLDHAM, and others. 


‘The equity of marshalling cannot be administered upon an application by a 
Sheriff for instructions for the distribution of money raised upon sundry 
executions. 


If an execution by tts own teste be upon an equal footing with executions 
in behalf of other persons, it will not be postponed because, being an 
alias, the original upon which it issued was indulged. 


‘Where some of the executions were against a firm, and others against 
O., one of its members, Held, as the property sold was firm property, 
and insufficient to satisfy the former class of executions, the money 
should be divided pro rata amongst those, in exclusion of the latter 
class; 


Also, that the fact that one of the firm creditors was secured by a mort- 
gage upon the separate property of O., had no effect in postponing his 
rights to the proceeds in the hands of the sheriff. 


{ Palmer v. Clark, 2 Dev. 354, cited and approved.) 


Question as to the application of money brought into 
Court upon sundry executions by a sheriff, decided by Russell, 
J., at Fall Term 1868 of the Superior Court of New Han- 
OVER. 

The sheriff stated that he had in his hands some $1,400 25 
which he had raised upon sundry executions; some of which 
(in all for about $1,975.00) were against the firm of Oldham, 
Denmark & Co.; and others, to a large amount, were against 
Oldham alone, for individual debts. The money was raised 
by sale of property belonging to the firm. 

For the creditors of the latter class, it was argued that Mr. 
Murphy, the principal firm creditor, had lost the priority of 
his execution (which was an alias) because he had indulged 
the defendant, and because he had (as was admitted) a mort- 
gage upon the separate estate of Alexander Oldham for the 
same debt, and to an amount more than enough to satisfy it. 
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Upon consideration, his Honor directed the sheriff to apply 
the money in hand among the executions in favor of the firm 
creditors, Patrick Murphy and Bruce & Cook, pro ratay 
thereupon the other class of creditors appealed. 


No counsel for the appellants. 


Strange, contra. 


Dick, J. The rule that partnership property cannot be: 
subjected to the separate debts of the partners until after all 
the partnership debts are paid, is so well settled by numerous: 
and uniform adjudications, that it is unnecessary to refer to 
authorities. It may be regarded as a first principle of law. 

In this case it appears that the sheriff had in hand three 
executions against Oldham, Denmark & Co., for the partner- 
ship debts; and several others against Alex. Oldham, one of 
the partners of said firm, for his individual debts. The prop- 
erty of the firm was levied on and sold, and the fund in con- 
troversy realized. After bringing the fund into the Court 
below, the sheriff asked instructions from his Honor as to its 
proper distribution. His Honor ordered the sheriff to pay 
the money to the partnership creditors pro rata. From this 
order, the present plaintiffs appealed to this Court. 

The appellants assigned two causes of objection to the 
order of his Honor. First, The executions of Murphy are on 
alias fi. fa.’s,and on the originals he had indulged the defend- 
ants. These alias fi. fa.’s are of the same ¢este with the other 
executions. This places the claimants on terms of equality 
in this respect. Palmer & Co. v. Clark, 2 Dev. 354; but 
Murphy has superior rights to all the claimants except Bruce 
and Cook, because his executions are for partnership debts, 
and the funds to be distributed are partnership effects. 

The second objection is, that Murphy has a mortgage on the 
separate property of Alex. Oldham, amply sufficient for the 
security of his said debts; and he ought to be required to 
resort to such property for payment. 

Murphy is entitled to assert his right to both funds until. 
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his debts are paid. He can properly claim his pro rata share 
of the present fund, and resort to his mortgage for the residue 
of his debts. The sale of the equity of redemption by other 
parties, does not affect the claims of Murphy, or materially 
change the equitable rights of the appellants. The equity of 
marshalling is a personal one against a debtor, and does not 
bind the paramount creditor. If however, the paramount. 
creditor resorts to the doubly charged fund, the puisne credi- 
tors may be substituted to his rights,—but these rights cannot 
in this case be administered. Adams’ Eq., 271. 

Questions of this kind were formerly determined in a Court 
of Equity, but as the separate and peculiar jurisdiction of this 
Court has been abolished, it may be that the appellants can 
find appropriate relief under provisions made in the Code of 
Civil Procedure. The order of his Honor is affirmed, with 
costs against the appellants, and the sheriff will pay the 
money as directed. 


_ Per Curiam. Judgment affirmed. 


THOMAS KANE anp wirE MARTHA » DENNIS McCARTHY 
AND WIFE MARY, and others, 


The act of Congress of the 10th of February 1865, on Naturalization, by 
the expression ‘‘ Any woman who might lawfully be naturalized under the 
existing laws, ’—means oniy, any woman, beimg a free white person, and not 
an alien enemy ; therefore, where a descent was cast upon the 20th of May 
1863, a woman who in 1857 had married in Ireland a naturalized citizen 
of the United States, could inherit, although she had always resided in 
Ireland, and continued to do so until after the descent cast. 

In the same act, the expression, ‘‘ Married or who shall be married toa cit-. 
izen of the United States,” casts a descent in the above case, upon a 
woman who, having been born an alien, in 1851 married another alien, 
who declared his intention to become a citizen in 1863, and was natural- 
ized in 1856, | 


PARTITION of lands, tried in the Superior Court of WAKE, upon: 
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demurrer to the complaint, by Watts, J., at Chambers, on the 
26th day of January 1869. 

The complaint set forth that one John Kane, late a citizen 
of Wake county, died on the 20th of May 1863, seized of cer- 
tain valuable real estate lying in said county; that his only 
heirs are the complainant Martha Kane, a sister, and the 
defendants other than McCarthy and wife, who are infant 
children of the McCarthys, Mrs. McCarthy being another 
sister of the deceased; that the infant defendants are natives 
of the United States, born at Newark in New Jersey; that the 
plaintiff Martha, is a free white woman, and a native of Ire- 
jand, and had always lived there until after the death of the 
said John Kane; that on the 28th of November 1867, when 
of full age, she married the plaintiff Thomas Kane, who at the 
date of such marriage was a naturalized citizen of the United 
States, and at that time upon a visit to Ireland; that Thomas 
Kane is.a native of Ireland who emigrated to the United 
States in September 1848, and was duly naturalized at New 
York on the 18th of October 1855; that he returned tempora- 
rily to Ireland in 1857, and married the plaintiff Martha, and 
since then has continued to reside in Ireland, intending all 
the while, after accomplishing a temporary purpose, to return 
to this country. 

It also set forth that the defendants McCarthy and wife, set 
up claims to the whole of said land, in right of the defendant 
Mary; that they are both natives of Ireland, and free white 
yersons, the wife having lived in the United States since her 
infancy, and having been married to the said Dennis McCarthy 
in May 1851, at Newark in New Jersey; that her said husband 
was naturalized on the 3d of October 1856, having declared 
his intention to become a citizen on the Tth of January 1853. 

The prayer was for an account from McCarthy and wife, 
who were alleged to have been in possession of the premises; 
for partition betwixt the infant defendants and the plaintiffs; 
and that McCarthy and wife be forever barred from all claim 
‘to said land, &c. 
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The defendants McCarthy and wife, and the infants, demur- 
red severally. 

His Honor sustained the demurrers, and dismissed the 
complaint; whereupon the plaintiffs appealed. 


Haywood, for the appellants. 
W. H. Battle, for the infants. 
Phillips & Battle, for McCarthy and wife. 


Pearson, C. J. 1. “ Persons heretofore born, or hereafter 
to be born, out of the limits and jurisdiction of the United 
States, whose fathers were or shall be at the time of their birth 
citizens of the United States, shall be deemed and considered 
and are hereby declared to be citizens of the United States. 
Provided, however, that the rights of citizenship shall not 
descend to persons whose fathers never resided in the United 
States.” 

2. “Any woman who might lawfully be naturalized under 
the existing laws, married, or who shall be married, to a citizen 
of the United States, shall be deemed and taken to be a citi- 
zen.” Act of Congress, 10th February, 1855. 

The right of the feme plaintiff, Martha Kane, to take by 
descent as one of the heirs at law of John Kane, depends upon 
the construction of the second section. 

The wording of this section is very precise, and, as it seems 
to us, its meaning is too clear to leave much room for construc- 
tion, or to call for much discussion. 

What description of woman might lawfully be naturalized 
under the existing laws? That depends on the act of 1802, see. I, 
“ Any alien, being a free white person, may be admitted to 
become a citizen of the United States, on the following condi- 
tions and not otherwise:” and there is a proviso that 
the person must not be an alicn enemy. Martha Kane is a 
white woman, 4 native of Ireland, and was not an alien enemy, 
therefore she might lawfully have been naturalized under the 
existing laws, and answers the description required by the sec- 
tion under consideration; she was married to a citizen of the 
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United States, when the descent was cast, and was then, herself 
a citizen of the United States by force of the act of 1855, and 
takes as one of the heirs of her brother. 

But it is said, Martha Kane had no residence in the United 
States, before or at the time of the descent cast; that is true, 
and it might be added, she never filed a declaration of inten- 
tion—never took an oath to support the Constitution of the 
United States, or renounced her allegiance to the Queen of 
Great Britain, and there was no proof of her being a woman 
of good moral character, attached to the principles of the Con- 
stitution of the United States. 

The reply is—these are conditions, which persons applying 
for naturalization under the act of 1802, are required to comply 
with, but there are no such conditions imposed by the act of 
1855—it only requires that the woman should be one of such 
a description, as might be lawfully naturalized under the exist- 
ing laws; and if she answers the description, the very object of 
the act was to dispense with all these requirements, and make 
her a citizen by the mere fact of her being married to a citizen 
of the United States. In other words, the wife of every citizen 
of the United States “is to be deemed and taken to be a citi- 
zen;” so that if a citizen marries an alien woman residing here, 
ipso facto she is a citizen also, without going through the 
forms required by act of 1802; or if he marries an alien woman 
residing in Ireland, zpso facto she is a citizen, and should he 
die without returning to the United States, she will take 
dower, or if he settles his land on her by will or otherwise, she 
will take and hold. The policy of the act of 1855, is to iden- 
tify the wife with the husband in regard to citizenship, and 
thus to carry out the principles of the common law as to the 
relation of “ Husband and wife.” 

Does the conclusion need confirmation ? It is furnished by 
the Ist section. The status of the father is made that of the 
child andon its birth, ipso facto it is a citizen of the United States 
without residence, declaration of intention—oath to support 
the Constitution—all being dispensed with; and the only limi- 
tation is that if the child never comes to reside in the United 
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States, the right of citizenship shall not descend to his children; 
and this section also puts a limitation upon the descent of 
citizenship to the children of a wife who never comes to reside 
in the United States, so if her citizen husband dies, and she 
marries an alien, her child by the second husband would not 
be a citizen, for it is confined to children, whose fathers are 
citizens. 

On the argument our attention was called to 7 & 8, Victo- 
ria, “Any woman married or who shall be married to a 
natural-born subject or person naturalized, shall be deemed 
and taken to be herself naturalized and have all the rights and 
privileges of a natural born subject.” It is clear the Act ot 
1855 was taken from this statute, and it was asked, Why 
change the wording, and instead of “any woman,” use the 
paraphrase “any woman who might lawfully be naturalized 
under the existing laws,” if the operation of the act was to be 
as broad and sweeping as that of Victoria? It is not seen 
how this can have much effect upon the argument—but the 
solution is easy. ‘The act of 1802 does not make any woman 
capable of being naturalized, so it was necessary to make some 
change by adding the words “free white woman, or some 
equivalent expression; and the history of parties in 1855 fully 
explains why this equivalent expression was adopted instead 
of “free white woman,” for at that time an angry contest was 
going on in reference to the words “ all men are born free and 
equal,” and a formidable party took the ground that the act 
of 1802 was in violation of the Declaration of Independence, 
in so far as it attempted to exclude from citizenship all who 
‘were not “free white persons.” If the words “free white,” 
had been left out, the bill would have met with opposition 
from the South, and if these words had been expressed it 
would have met with opposition at the North, so the reason 
for adopting an expression, which leaves that question open, is 
obvious. 

Having settled the right of Martha, the right of her sister 
Mary can be settled in few words. 

Mary was a resident of the United States at the time of her 


304 IN THE SUPREME COURT. 


te re A A A A A RR A tt kre rr 


KANE v. McCARTHY AND OTHERS. 


marriage. In this, seemingly, she has the advantage of Martha, 
but her husband was not a citizen of the United States at the 
time of her marriage. In this, seemingly, Martha has the advan- 
tage of her. But in fact they both stand on the same footing, 
for it is not the ceremony of marriage, or its time or place, but 
it is the fact of being “ married to,” thatis being the wife of, a 
citizen that makes the wife, a citizen—-that makes the woman 
a citizen. The circumstance that her husband was not a 
citizen at the time of marriage, is wholly immaterial, for he 
became a citizen afterwards ipso facto. So she being a free 
white womén married to a citizen, comes within the descrip- 
tion, and the very words of the act of Congress “and is 
deemed and taken to be a citizen;’” for it is the status of being 
married to—being the wife of a citizen—that makes her one. 
It can in no possible view make any difference, whether the 
marriage ceremony is performed first, and then the husband 
becomes a citizen, or whether he becomes a citizen first, and 
the marriage afterwards takes place. Whenever the two 
events concur and come together, “she is a woman married to 
a citizen.” 

The thing seems to us too plain to admit of discussion—it is 
like trying to prove that two added to two makes four. Mary 
is entitled to the other moiety, and the defendants’ two chil- 
dren are excluded. 

There is error. Judgment reversed, and judgment that 
plaintiff recover an undivided moiety of the lands mentioned 
in the pleadings, and that partition be made between the 
plaintiff Martha and the defendant Mary. To this end it is 
referred to the Clerk to enquire, whether a sale will be neces- 
sary for the purpose of partition; and an account will be taken 
of the rents and profits. The plaintiff will have judgment for 
costs. 

Burton v. Burton, 26 Howard Pr. Reports 474. Ludlam v. 
Tudlam, 31 Barbour 487, cited on the argument, received due 
consideration by the Court. 


PER CURIAM. Judgment reversed. 
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THOMAS P, CREDLE v, THOMAS D. SWINDELL, 


An action on the case for deceit, will not lie for the vendee against the ven- 
dor for false representations by the latter as to the quantity of land sold; 
he should have had a survey, or taken a covenant as to the quantity sold. 


(Lytle vy. Bird, 3 Jon, 222, cited and approved.) 


Cask, before Warren, J., upon a demurrer to the declara- 
tion, at Spring Term 1868 of the Superior Court of Hype. 

The plaintiff declared that the defendant being seized of 
two certain pieces of land in said County, describing them by 
metes and bounds, for a valuable consideration sold them to 
him by deed, &c., and that at various times before and at 
the time of the sale he falsely and deceitfully, &c., represen- 
ted to the plaintiff that there were in the former tract 370 
acres and in the latter 40 acres, whereas the former contained 
only 106 acres, and the latter only twelve acres; all of which 
the defendant well knew at the time, &c.; that the plaintiff 
could not by any reasonable means, or without excessive costs 
have ascertained the falsity of the representations thus made; 
and that he believed and relied upon them in making the pur- 
chase, &c. 

The defendant filed a general demurrer. His Honor sus- 
tained the demurrer, and the plaintiff appealed. 


Carter, for the appellant. 


None of the former cases in this State setile the special 
question raised here, as to the competency of an action of 
deceit in case of a fraudulent misrepresentation in the sale of 
land. Such form of action is not unfrequent in England. 
Rawle on Cov. for Title, pp. 458 to 480, and notes. 


Fowle & Badger, contra. 


The rule here seems to be that where the defect being knowm 
to the vendor, might by an examination have been discovered: 


Nore.—Judg2 Rodman did not sit in this case, having formerly beenjof 
counsel therein. 
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by the vendee, no action will lie. Lytle v. Bord, 3 Jon. 222; 
Fagan v. Newsom, 1 Dev. 20; Sanders v. Hatterman, 2 Ire. 
32; Bac. Ab. 1, p. 80. 


SerrLe, J. The vendor fraudulently makes a false repre- 
sentation to the purchaser, as to the quantity of land contained 
in certain boundaries, asserting the same to be as much as four 
hundred and ten acres, when in fact, there were only two hun- 
dred and eighteen acres: Can an action of deceit be main- 
tained for this fraud ? 

The question is fully answered by the case of Lytle v. Bird, 
3 Jon. 222, and the cases there cited. 

In that case, the vendor showed to the purchaser one hun- 

dred and sixty-three acres of land, which he represented to be 
a part of the tract he was selling, when he knew that it was 
not included in his boundaries, and did not belong to him. 
It would be difficult to find a case more like ours. The ven- 
dor certainly stands in a very unfavorable light, yet the Court 
say, “ the mode and facility of ascertaining the truth was open 
to the plaintiff equally with the defendant by a survey, which 
he ought to have insisted upon before receiving the convey- 
ance; it was his own folly not to have done so.” 
- So in our case, if the plaintiff has sustained any loss, he 
must attribute it to his own negligence and indiscretion; he 
has not exercised that diligence which the law expects of a 
reasonable and careful person, but was wilfully ignorant of that 
which he ought to have known. He might have ascertained 
the fact by an actual survey, or taken a covenant as to quan- 
tity. Vigtlantibus non dormientibus jura subveniunt. 


Per Curiam. Judgment affirmed. 
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CHARLES E. ALLEN v, ELIZA PLUMMER. 


The rule, that the lien of an alias execution relates to the teste of the 
original, is not affected by the fact that the alias issued from the Court 
of another county, whilst the junior execution (of the creditor contesting) 
issued from the Court of the county where the property lies, and in 
point of fact, was first levied thereupon. . 


An execution placed in a sherifi’s hands after sale under other process, but 
before the return of the proceeds, cannot compete therefor, with the 
executions under which the sale was made, 


Return of a sheriff, asking instructions from the Court as 
to the application of money raised by virtue of sundry execu- 
tions in his hands,—made to Watts, J., at Fall Term 1868, of 
the Superior Court of Hatrrax. 

The money had been raised out of the lands of one Faulcon, 
by sale made June 15, 1868. At that time the sheriff had in 
his hands an alias execution from Warren county, in favor of 
the defendant, the original of which, tested at Fall term 1867 
of Warren Superior Court, had been in his hands, and had by 
him been returned to the Spring term 1868, of Warren Supe- 
rior Court; also a ven. ex. in favor of the plaintiff, issued from 
May term 1868, of the County Court of Halifax, upon a levy 
on said land made by the sheriff, by virtue of an original 
execution tested of February term 1868, of that Court. 

After the sale, an alias execution, in favor of Lanier, Bros., 
& Co., came into the hands of the sheriff. The original of 
this execution was tested of Fall term 1867, of the Superior 
Court of Halifax. 

Upon consideration, his Honor was of opinion that the pro- 
cess of the defendant was entitled to a priority, and gave 
instructions accordingly. From this judgment, the plaintiff 
appealed. 


Conigland, for the appellant, cited Hardy v. Jasper, 3 Dev. 
158; Tarkington v. Alexander, 2 D. & B., 87; Smith v. Spencer, 
3 Ire. 256; Yarbrough v. State Bank, 2 Dev. 23; Washington 
v. Saunders, 2 Dev. 344. 
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Rogers & Batchelor, contra, cited Green v. Johnson, 2 Hawks, 
309; Brasjfield v. Wilataker, 4 Ib. 309; Palmer v. Clark, 2 Dev. 
354; Jones v. Judkins, 4 D. & B., 454. 


READE, J. At the time the sheriff made the sale, he had im 
his hands two executions, of different dates; and it ts settled, 
that the older execution must be first satisfied. 

~The fact that the older was an alias, issued subsequently to: 
the junior, makes no difference, as the alias relates back to the 
date of the original, and is, in that sense, the older. The fact 
that the older was issued from another county (Warren,) to 
the sheriff of Halifax, makes no difference, as the process of 
the Courts have when issued, the same force all over the State. 

The execution of Lanier and Bro., did not reach the sheriff 
until after the sale, and is out of the question. The fands, or 
so much as may be necessary, will be applied to the older 
execution—Mrs. Plummer’s—and if there is any surplus, it wilk 
be applied to the junior execution—Allen’s. 


Per CuRIAM, There is no error. 


In re WILLIAM L. TATE. 


A county attorney is within the provisions of the XI Vth Amendment of the 
Constitution of the United States, disqualifying certain persons from 
holding office. 

Pearson, C. J., dissenting. 

(Worthy v. Barrett, ante 199, cited and approved.) 


Petition for a Mandamus, filed in this Court. 

The petition alleged that the petitioner had been duly 
elected Solicitor of the 12th Judicial District, and subse- 
quently had received from General Canby a certificate of 
that fact; but that upon producing the same to his Honor, 
Judge Cannon, in the Superior Court of Haywoop, and 
requesting to be qualified, he had refused his application, upon 
the ground that he was disabled by the XIVth Amendment to 
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the Constitution of the United States. The prayer was for 
a mandamus, to be directed to his Honor, &c., &c. 

It was admitted that the petitioner had beena county attorney 
before the recent rebellion, and that during such rebellion he 
had been an officer in the army of the Confederate States. 


Phillips & Merrimon, for the petitioner. 


Attorney General, contra. 


Reaves, J. The petitioner was a county attorney before the 
rebellion, and took part in that rebellion by serving in the 
Confederate army, voluntarily, as we take it. Henow seeks to 
be admitted into the office of Solicitor for the State in the 12th 
Judicial District. 

We are of the opinion that he is disqualified from holding 
office under the 14th Amendment of the Constitution of the 
United States. The opinion in the case of Worthy v. Barrett 
and others, ante 199, is referred to as establishing the rule in 
this case. The prayer for a mandamus must be refused. 


Prr CURIAM. Petition dismissed with costs. 


Norrt.—PEARSON, C, J., dissents from the opinion in Worthy v. Barrett, 
so far as it includes county attorneys, 


—. 


M. 8. ROBBINS and 8. 8. JACKSON, ex parte. 


“Courts heve power in North Carolina to order counsel to pay the costs of 
cases in which they have been guilty of gross negligence (even of a kind 
not included in Rev. Code ch. 9, s. 5) such conduct being a sort of 
contempt, 

Where the contempt imputed, occurred in a different Court, or at another 
time, and was not i the face of the Court which punished it,—the 
parties affeeted by the order may appeal. 

Dpon the facts of the case stated here, there was no contempt by the coun- 
sel made out, 

(Hx parte Summers, 5 Ire. 149; State v. Woodfin, 5 Tre. 199; State v. Mott, 4 
Jon, 449; Weaver v, Hamilion, 2 Jon. 343, cited and approved.) 


Contempt, adjudged by Tourgee, J., at Fall Term 1868, of 
the Superior Court of RANDOLPH. 
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At February Term 1867, of the County Court of Randolph, 
one Kendall, a processioner for the County, returned to Court 
a certificate stating that at the instance of the legatees of Brice 
Beckerdite he had commenced to procession a certain tract, 
but whilst engaged in doing so had been forbidden to proceed 
by an agent of Patton, Woodfin & Co. 

After other proceedings in the cause, not material here, at 
August Term 1867, a report made by the processioner was. 
filed and confirmed, and the defendants appealed to the Supe- 
rior Conrt. 

In the Superior Court the case was stated as Brice Becker- 
dite’s heirs v. Patton, Woodfin & Co., and continued from term 
to term until Fall Term 1868, when upon motion of the defen- 
dants, the suit was dismissed, because there were no parties 
plaintiff; and the Court further ordered that the cost be 
taxed against the plaintiffs, and in default of their being 
paid by them, then against the counsel for the plaintfis. 
Thereupon the counsel appealed from so much of the order as 
affected them. 


Gorrell for the appellant. 


In England an attorney is an officer of the Court, and is 
therefore under the power of the Court as. to his official con- 
duct and the Courts have exercised the power of compelling 
them to pay costs for gross neglect. As for instance, where 
there are several palpable mistakes through the neglect of an 
attorney—or when, in a Fine one parish is inserted for another 
through mistake, Tidds Practice, 706; 4 Moore, 171; 16 EH 
C. L. Rep. 373. 

The Court will order an attorney to pay costs to his chent 
for neglect; and to the opposite party for vexatious delay. 
Tidd’s Practice, 86. It will also make them pay costs for 
fraudulent practice, as when an attorney knowing bail to be 
insufficient, puts them in, 5 Barn. & Adol. 533; 7 E. C. L. R. 181. 

There is no Act of Assembly in this State, except Rev. Code 
ch. 9, s. 5, which provides that when a plaintiff ‘shall be com- 
pelled to pay costs of his suit in consequence of a failure of 
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his attorney to file a declaration in proper time, he may war- 
‘rant such attorney for all the costs so paid, &e. 

According to the practice in England, the Court would have 
the power to make the attorney pay costs to his client in this 
case. 

If therefore the Courts in this State ever had the power to 
make an attorney pay costs in such case, this Act of Assembly, 
by direct enactment takes it away in that particular case, and 
by implication in all cases: expressio untus, &e. 

It does not appear that the Courts ever had the power in 
this State, to make attorneys pay cost—there is no case to be 
found where they have ever exercised such power. And in 
the practice of our Courts for nearly a century when so many 
cases would be likely to arise authorising the exercise of such 
a power if it existed, the want of a precedent is the strongest 
evidence that the authority never has existed. 

But even if the Court had such right, the present is not a 
proper case for such an order. These parties have done noth- 
ing wrong—have been guilty of no gross neglect of duty, or 
want of skill. The proceeding commenced out of doors, and 
they are not responsible for it. When it comes into Court 
they moved for a confirmation of the report which it was their 
duty to do, and they would have been guilty of neglect if they 
had not. 

The defendants’ counsel was more in fault for not moving to 
dismiss; it was his duty to move to dismiss an anonymous case, 
that had neither plaintiffs nor defendants; for “ Patton, Wood- 
fn & Co.,” is just as uncertain as “ Brice Beckerdite’s 
heirs. ” 


No counsel contra. 


RopMan, J. It is contended by the counsel for the appel- 
lants, who were the attorneys for those, whom, for brevity, we 
will call the plaintiffs,in a suit brought by “ Beckerdite’s 
heirs,” eo nomine, against “ Patton, Woodfin & Co.,” eo nomine. 

1. That the Judge had no power to make the order appealed 
from. 
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2. That if he had, the present case was’ not a proper one 
for its exercise. 

As to the first point: In Bacon’s Abridgement, Article, Attor- 
ney, II 506, it is said “ Attorneys are officers of the Court, and 
are liable to be punished in a summary way, either by attach- 
ment, or having their names struck out of the roll of attor- 
neys, for any ill practice attended with fraud or corruption, 
and committed against the obvious rules of justice and com- 
mon honesty; but the Court will not be easily prevailed on 
to proceed in this manner, if it appears that the matter com- 
plained of was rather owing to neglect or accident, than 
design; or if the party injured has other remedy provided by 
Act of Parliament, or action at law.” 

In Comyn’s Digest, Title, Attorney, B. 18, it is said: “ An 
attorney being an officer of the Court, if he attempt anything 
which he cannot or ought not to do, it will be a contempt of 
the Court, for which an attachment shall go against him.” 
And again, in the same, 7%tle B, 15, note: “It is not usual 
for the Court to interfere in a summary way for a mere breach 
of promise, when there is nothing criminal. 2 Wis. 371, 2, 
nor on account of negligence or unskilfulness, Pitév. Yalden, 
4 Burr. 2060, except it be very gross, Say. Rep. 169, 4.” 

These authorities establish the English practice, which, 
indeed is not, contested. The same power has been habitually 
exercised by the Courts of many, if not all, of our sister 
States. The authorities are so numerous, that it is unneces- 
sary to refer to any of them. In Lx parte Summers, 5 Ire. 
149, the Court say: “There is no doubt that every Court 
must have power to control its officers by process of contempt, 
attachment, fine and commitment.” ‘‘ Attorneys of a Court, 
clerks, sheriffs and all officers having the returns of process to 
the Court, and the custody of prisoners on mesne and final pro- 
cess of the Court, must, of necessity, be thus amenable to the 
summary control and punishment of the Court.” This case 
is supported by State v. Woodfin, 5 Ire. 199, and State v. Mott, 
4 Jon. 449; and by the act of 1846, ch. 34, sec. 117 of Rev, 
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Code, the principles asserted in Lx parte Summers, are recog- 
nized, and the practice is regulated. 

There can be no doubt, therefore, of the power of a Court, 
to punish any of its officers, including attorneys, for a con- 
tempt, in a proper case. 

But it is said that there is no precedent in North Carolina, 
either reported or that can be recollected, of a Court com- 
pelling an attorney to pay costs, for negligence merely. That 
may be admitted; but the power to do this, is not a distinct 
power, but only a branch of the general power to punish for 
contempt; itis treated in all the books, in connection with the 
other instances, and referred to the same source. Upon the 
authorities cited, there can be no doubt of the practice of the 
English Courts to regard what is called in Prt v. Yalden, 
ubi supra, “ lata culpa,” or “ crassa negligentia,” on the part of 
‘an attorney, as a contempt of Court; and no reason is seen, 
why this instance of the general power, should be denied to 
the Court of this State, unless it be taken away, as is argued 
for the appellants, by an implication from sec. 5, ch. 9, Rev. 
Code. This statute provides that, when a plaintiff shall be 
compelled to pay costs, by the neglect of his attorney to file a 
declaration in proper time, he may recover such costs from 
the attorney, by warrant. This implication does not arise; it 
is a well known principle, that when one remedy exists at 
common law, and a statute gives another, the latter is cumu- 
lative. 

Before considering the second point made by appellants, it 
will be best to consider a point not made, but which ought to 
be noticed. Can the appellants appeal from the order of the 
Judge? In State v. Mott, 4 Jon. 449, it was held, that a party 
punished for a contempt in view of the Court, could not 
appeal. We do not mean to impugn that case in any degree; 
but its reasoning can have no application to a case like this, 
where the contempt alleged was negligence in the conduct of 
a cause, at a previous time and before another Court. We 
think in such a case the appellants were entitled to appeal, to 
bring up the legal question as to the power of the Court, 
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under the circumstances set forth. Weaver v. Hamilton, 2 
Jon., 343. 

We are now prepared to consider the second point made by 
the appellants; and we concur with them that the facts set 
forth by the Judge do not make out a case of “ crassa neglt- 
gentia,” which he had the power to punish. 

No fraud, or corruption, or criminal mal-practice is imputed 
to the appellants. It appears from the record of the case of 
Beckerdite’s heirs v. Patton, Woodfin cd Co., which the Judge 
has properly sent up with the statement made by him, in 
accordance with sec. 117 of ch. 34, Rev. Code, that the appel- 
lants had no connection with the commencement of that suit.. 
It was begun by the Processioner under ch. 88, Rev. Code, as 
his report says, “at the instance of Beckerdite’s legatees; ’”” 
the defendants were not summoned at all; they voluntarily 
intervened by forbidding the Processioner to continue to run: 
the lines. After the suit was constituted in Court by the 
return of the Processioner, the counsel moved the confirma- 
tion of his report, and the various proceedings then took 
place, by which the greater part of the costs are incurred. 
The supposed negligence consisted in permitting these pro- 
ceedings in a suit so defectively constituted as to parties, and 
in neither amending nor dismissing it. But it was equally 
open to each party to amend or dismiss the proceedings. It 
is not sure that the appellants, who were counsel for the 
plaintiffs, were under any higher obligation to do either, or 
were more culpable for doing neither, than the counsel for the 
defendants were; both were in pari delicto. Even in the: 
Superior Court, the defendants, on proper proof might have: 
amended, by inserting the names of Beckerdite’s heirs, and have: 
thus have had substantial antagonists. It would seem unjust 
to make the counsel for the plaintiffs pay to the defendants 
costs which they might so easily have averted. 

The order of the Judge below is reversed, but the case 
being ex parte, the appellants cannot recover any costs in this 
Court. 


PER CURIAM. Order reversed. 
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THE STATE, ez. rel. J. W. CUMMINGS ov JOHN A MEBANE. 


Guardians and other trustees, who had in their hands for management dur- 
ing the late war funds belonging to infants or other cestuy que trusts were 
bound to use for such persons only that care which prudent men exer- 
cise in relation to their own affairs, 


It was not imprudent for a guardian to receive Confede’ate money in 
December 1862, from-a debtor of his ward, who tendered it upon /7s being 
about to leave the State; but if such guardian mixed the money so 
received with his own, and both amounts were [ost at the expiration of the 
war, he will be responsible to his ward for its value in the present cur- 
rency, with interest from the time of receiving it. 


Exception, to a report, in an action upon a guardian bond, 
allowed by Cilley, J., at Spring term 1868, of the Superior 
Court of GuILForRD. 

The report sets forth, that the defendant, Mebane, became 
the guardian of Margaret Cummings, J. T. Cummings, and the 
relator, D. W. Cummings, at February term 1859, of the Court 
of Pleas and Quarter Sessions, for the county of Guilford; and 
at the same time, received the sum of four hundred and forty- 
four dollars and sixty cents, belonging to the estate of his 
wards. Soon thereafter, he loaned out this money toa solvent 
person, taking good security. In December 1862, the principal 
in the bond, “ being about to remove from the State,” tendered 
the amount of the debt to the guardian, in Confederate cur- 
rency and he accepted the same. In February 1863, Margaret 
Cummings and J. T. Cummings having both arrived at full 
age, received their portions, leaving only the amount due the 
relator, in the hands of the guardian, who states that he “ kept 
the same until the act of the Confederate Congress, requiring 
all the old issue of Confederate money to be funded, or con- 
verted into the new issue, and that in order to prevent loss, he 
converted the money received into new issue, which he kept 
among his own, and used promiscuously with his own, as he 
could not lend it out, and that upon the cxpiration of the Con- 
federate government, all the money he had, including that due 
his ward, became worthless, and that from the time he received. 
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the new issue, up to the day the money became worthless, he 
had on hand an amount of new issue, more than sufficient to 
cover the amount due the relator.” 

The report of the commissioner charges the guardian with 
the full amount received in December 1862, making no deduc- 
tion on account of Confederate currency; and also with a small 
amount for negro hire. 

The defendant’s counsel filed the following exception, to wit: 
“The defendant objects to the confirmation of the report of 
the clerk. He charges the defendant with the whole amount 
of money in his hands at the expiration of the Confederate 
government, which money was in his hands, being unable to 
loan the same, and being compelled by the existing government 
to receive the new issue, or lose the Confederate money col- 
lected in December 1862; against the evidence in the case.” 

His Honor below sustained the exception, and gave judg- 
ment against the plaintiff for costs. Thereupon, the plaintiff 
appealed. 


Scott & Scott, for the appellants, cited Hmerson v. Mallett, 
Phil. Eq. 234, and Donnell v. Donnell, 1b. 148, and commented 
on. the fact that the guardian had mixed the money received, 
‘with his own. 


No counsel, contra. 


SertLe, J. (After stating the case as above.) This case 
comes before us by appeal from the decision of his Honor 
below, sustaining the exception of the defendant’s counsel to 
the report of the commissioner, appointed to take and state an 
account of the guardianship of the defendant Mebane. 

The report of the commissioner charges the guardian with 
the full amount, and the decision of his Honor discharges him 
of all hability. 

Several cases have been before this Court, touching the 
liability of those who have received Confederate currency ina 
fiduciary capacity. And while they establish no general rule, 
but seem to leave every case to stand upon its own merits, still 
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they afford us much assistance in dealing with this embar- 
rassing question. 

We cannot close our eyes upon the past, and forget that 
thousands of our most prudent citizens have become bankrupt 
by investments, which appeared to be the very best that could 
be made at the time. | 

It is one thing to sit in judgment upon the past, and quite 
another to foresee consequences. It will not do to look back 
now, and see how estates might have been better managed, and 
exact of those who had them in charge, that degree of dili- 
gence, which would have proved most beneficial in each par- 
ticular case. 

The degree of diligence to which we think they should be 
held liable, is that which a prudent man, at that time, would 
have exercised in the management of his own affairs. And 
this, we understand, to be the principle upon which all of these 
cases have turned. Of course, a party who has been guilty of 
negligence or fraud, should be held to the strictest accounta- 
bility. But in the absence of any such suggestion, where a 
party acting in good faith, received Confederate currency, and 
afterwards lost, not only trust funds, but his own also, he is to 
be regarded with all the favor that is consistent with the 
policy of the law, in regard to those who undertake to dis- 
charge a trust. In the case before us there is no suggestion of 
fraud. 

Was there such negligence as ought to subject the defendant 
to the payment of the full amount, received by him, for the. 
relator in December 1862? 

We think not. 

When we remember that the principal in the bond, was 
“about to leave the State,” in the midst of a war, we can very 
well imagine that the defendant would be, not only willing, 
but anxious to collect his debt in a currency, with which he 
was able to pay off two of his wards in February 1863. 

The fact that he did pay them off, with this very money, two 
months after it came into his hands, shows that it was passing 
currently, and that no question was raised at that day, either 
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as to his good faith, or diligence. But it is said, he should 
have loaned it out. He states, that he could not lend it. Had 
he done so, it is more than probable, that it would have proved 
worse for the relator; for he “mixed it with his own, and used 
it promiscuously,” thereby rendcring himself liable for its 
value in December 1862, the time at which he received it. 

There was error, in relieving the defendant from all respon- 
sibility; and the report of the commissioner should be reformed 
in the manner indicated by this opinion. This will be certi- 
fied, &c. 


PER CURIAM. Ordered accordingly. 


E. 8. DARWIN vo. BE. RIPPEY. 


‘The addition of the words *‘in specie,” after the word “dollars” in a sealed 
note made November 2d, 1865, promising to pay ‘‘one hundred and 
twenty-five dollars,” is a material alteration ; and when done by the prin- 
cipal therein, in the absence of the surety and without his consent, avoids 
such note as to the latter. 

{Mathis vy. Mathis 83 D. & B. 60 and Dunn v. Clements 7 Jon. 58 cited and 
approved.) 


Dest, tried before Litile, J., at Spring Term 1868 of the 
Superior Court of CLEVELAND. 

The plaintiff declared upon a bond made by the defendant 
as surety to one Shuford. The bond produced was for “one 
hundred and twenty-five dollars in specie.” It was shown that 
the words “in specie,” had been added after the execution of 
the note, by agreement between the plaintiff and Shuford, in 
the absence of the defendant and against his consent. 

His Honor having intimated an opinion that upon this state 
of facts the plaintiff could not recover, there was a non-suit 
and Appeal. 


Phillips & Merrimon, for the appellant. 
Bynum, contra. 
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RopMaN, J. It is familiar learning that if the payee of a 
bond alters it in any material part, without the consent of the 
obligor, the bond is avoided, and may be defeated on the plea 
of non est factum. Mathis v. Mathis, 3 D. & B. 60. Dunn 
v. Clements, T Jon. 58. 

That principle was not contested in this case; but it was 
contended that the addition of the words “in specie,” did not 
in any way change the legal effect of the bond, inasmuch as 
with or without those words, it would be equally solvable in 
legal tender notes, under the act of Congress. In the case of 
Bronson v. Rhodes, decided in the Supreme Court of the 
United States, since the argument of this case, and as yet only 
published in the newspapers, it is decided that a contract to 
pay in specie in express terms, is solvable only in specie, while 
a contract to pay as many dollars generally, may be discharged 
by a payment in legal tender notes. This decision renders 
any discussion on our part unnecessary, as the alteration was 
manifestly material. 


PER CURIAM. Judgment affirmed. 


SARAH RICE v. WILLIAM R. KEITH. 


Under the Act of 1866, ch. 43, a wife was not a competent witness for her 
* husband. 
(Jt is otherwise under the Code of Civil Procedure, § 341.) 


BEPLEVIN for a mule, tried before Shipp, J.,at Spring Term 
1868, of the Superior Court of Mapison. 

Upon the trial the defendant offered his wife as a witness in 
his behalf. The plaintiff objected, and she was excluded by 
the Court. 

Verdict for the plaintiff; Rule for a new trial; Rule dis- 


charged; Judgment and appeal. 


No counsel for the appellants. 


Merrimon, contra. 
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SrrtLe, J. Upon the trial, the defendant offered to intro- 
duce his wife as a witness, but she was rejected by the Court. 

She was certainly an incompetent witness at the common 
law. 

Did the Act of 1866, ch. 48, make her competent ? 

The first section of the Act in question, provides that no 
person offered as a witness shall hereafter be excluded from. 
giving evidence by reason of incapacity from “interest or 
crime. ” 

The second section makes parties, with certain exceptions,. 
competent and compellable to give evidence in behalf of any 
or either of the parties to any suit, or other proceeding. 

These two sections only change the common law in the par-- 
ticulars specified, and leave other objections and incapacities. 
as they existed before the passage of the Act. 

Mr. Starkie in his work on evidence vol. 2. p. 103, says = 
“Tt is a general rule founded on grounds of public policy, that. 
the husband and wife cannot give evidence to affect each other, 
either, as it seems, civilly or criminally. For to admit such 
evidence would occasion domestic dissension and discord; it 
would compel a violation of that confidence, which ought from 
the nature of the relation to be guarded as sacred; and it. 
would be arming each with the means of offence, which might 
be used for very dangerous purposes.” So the exclusion of hus- 
bands and wives, was based on grounds of public policy, and 
not upon interest. But it is said, that the third section of the 
Act of 1866, by the use of the words. ‘Nothing contained in 
the second section of this Act shall in any criminal proceeding 
render any husband competent or compellable to give evidence 
for or against his wife, or any wife competent or compellable 
to give evidence for or against her husband” implies that 
they are to be competent in other cases. 

And the same argument is founded upon the wording of 
of the fourth section, which provides that “ nothing contained 
in the second section shall apply to any suit or other proceed- 
ing, &c., instituted in consequence of adultery, or to any action 
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for breach of promise of marriage, or for criminal conversa- 
tion. ” 

Our Act is almost a literal copy of the 14 and 15 Victoria, 
ch. 99, and the decisions upon the English Statute will aid us 
in construing ours. 

In Stapleton v. Croft, 10 E. L. and E. Rep. 455, Lord 
Campbell, C. J. says: “The wife is not a party to a suit in 
which her husband is plaintiff or defendant, although they are 
in contemplation of law one person. It might as well be said 
that under a judgment in an action against the husband separ- 
ately, the wife could be taken in execution, because husband 
and wife are one person in law. It seems to me therefore that 
under section two, the wife remains incompetent as before. 
Stress is laid on section 8. If it were a doubtful question 
under section 2, section 3 might afford a fair argument on the 
ground that “‘ eapressio wnius est exclusio altervus,’’ but I must 
say that after deliberately considering the matter, I think it 
was the express intention of the Legislature to exclude wives 
in civil cases. 

If that be so, section 3 will not assist, and the wife wiil 
remain incompetent, as at common law. ” 

In Barbat v. Allen, 12 EK. I.., and E. Rep. 596, it is sug- 
gested that section 3 is loosely worded, and only mentioned. 
- eriminal proceedings ex abundanti cautela, as those in which 
husband and wife were most likely to be offered as evidence 
against each other, leaving the law in other cases as it stood 
before 

The same remarks are applicable to the particular class of 
matrimonial suits, mentioned in section 4. 

In Alcock v. Alcock, 12 Ki. U., and E. Rep. 354, it is said 
that “section 4 refers to disputes of a certain kind, in which 
it is thought for other reasons, not fit that the parties them- 
selves should be examined. ” 

It is proper to call attention to section 341 of the Code of 
Civil Procedure, which establishes by express enactment, the 
construction which the defendant contends should be placed 


21 
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upon the Act of 1866. And from this we deduce an argument 
in favor of the conclusion at which we have arrived. 

The Legislature, in the Act of 1868, has used language that 
leaves no room for doubt, and has introduced a new principle 
into the law of evidence. But under the law as it existed 
before the passage of this Act, the evidence of Mrs. Keith was 
properly rejected. 


Per Curiam. Judgment affirmed. 


R. E. PATTERSON vo. JOSEPH W, PATTERSON, and others. 


Where land was devised to the widow of the testator for her life, and 
afterwards to a son, in fee: ‘“‘provided he pays within two years from 
her death $150.00 to the heirs of my son William”: Held thatthe land was 
charged with this sum, and therefore that a purchaser of it for value 
from the widow and remainderman, with notice of the sum charged as 
above, was liable for it to the legatees, in case they could not get it from 
such remainderman. 


Bitu, set down for argument upon general demurrer, at 
Spring Term 1868 of the Court of Equity of Ranpo.ra, and 
transferred to this Court. 

The complainants are the heirs at law of William Patterson 
deceased, and their claim for relief is founded upon the follow- 
ing clause in the will of their grand-father John Patterson: 

“Ttem. I give and devise to my wife Mary, my tract of 
Jand lying in Forsythe county, to have and to hold, 
during her life. At her death I give and devise the 
above tract of land to my son Joseph, to have and to hold, in 
fee simple forever, provided he pays within two years from her 
death, one hundred and fifty dollars, to the heirs of my son 
William or their lawful attorney.” 

Mary Patterson, the widow of the testator, and the devisee, 
Joseph W. Patterson, sold the land to one R. Franklin Payne, 


Nore.—Judge Dick did not sit in this case, having been formerly of 
«ounsel therein. 
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and executed to him a joint deed for the same. Payne pur- 
chased with notice of the legacy charged on the land. Mary 
Patterson died more than two years before this bill was filed. 
‘The devisee, Joseph, had removed from the State, and left no 
property. Payne, the purchaser, died before the commence- 
ment of this suit, leaving the defendants, his widow and heirs 
at law, in possession of the land mentioned in the pleadings. 


Scott & Scott, for the plaintiff, cited Aston v. Galloway, 3 
Tre. Hq. 126; Phillips v. Humphrey, 7 Ire. Eq. 206; Doe v. 
Woods, Bus. 290. 


No counsel, contra. 


SerrLe J. (After stating the case as above.) This cause 
was set for argument upon the bill and general demurrer of 
the defendants, and transferred to this Court. 

The complainants claim that the legacy of one hundred and 
fifty dollars is a charge upon the land, and as Payne pur- 
chased with notice of their equity, the land is still subject to 
such charge; and they pray for relief, 

They are clearly entitled to the relief prayed for. 

The questions involved are fully settled by the adjudications 
of this Court referred to in the brief of complainant’s counsel. 

The demurrer is overruled. This opinion will be certified. 


Per CurtaM. Ordered accordingly. 
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WILLIAM P. LOVE v. JAMES 8. COBB, A. R. HOMESLEY and: 
EZEKIEL PRICE. 


Where a part of the consideration for a contract to sell land made in March: 
1865, was a sum in Confederate currency, which was not paid, and before 
the contract was completed, that currency had become worthless, Heid, 
that the purchaser was not entitled to a decree for specific performance. 


Where one bargains for land of another who (as he knows,) has only an 
equitable title, Held, upon the latter being unable to procure a title, by 
the refusal of A?s bargainor, that he is not bound to a specific performance: 


of his contract. 


Specific performance will not be decreed, where, in the nature of things,. 
the only effect of the decree will be to imprison the defendant, perpet- 
ually, 

The right of a plaintiff to relief must always be limited by his own statements: 
in the pleadings of his grouuds for complaint. 


Where there is a valid contract for the sale of land betwixt A and B, as 
principals, Held, that C cannot be substituted to the rights or duties of 
either party without an agreement im writing. 


Bix in equity, set for hearing upon the pleadings and proofs, 
and transferred from the Fall Term 1868, of the Superior 
Court of CLEAVELAND. 

The plaintiff alleged that in March 1865, he had agreed with 
the defendant Cobb to exchange with him certain lots in the 
town of Shelby, the plaintiff agreeing to pay for the difference 
in value, on the 1st of May ensuing, six thousand dollars in 
Confederate money; that the evidence of the agreement for an 
exchange, was a bond signed by himself and Cobb, specifying 
the lots. These were all set forth. He also alleged that on 
the 1st of May, as agreed upon, he had prepared mutual deeds 
for himself and Cobb, and tendered to the latter the $6,000 in. 
Confederate money, and offered to comply with his bargain,— 
and thereupon Cobb informed him that he had only a bond for 
title from the defendant Homesley; that some days afterwards, 
upon his mentioning the matter to Cobb again, the latter said 
that Confederate money was worthless, and he could not take: 
it; and thereupon the plaintiff offered to pay him what it was 
worth in currency at the time of the contract; that Cobb has. 
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failed to comply with his contract, and now pretends that he 
was acting as agent for Homesley; which is not true, as he 
then had a bond for title from Homesley to the lot which he 
bargained to the plaintiff, but has since destroyed it; and that, 
seven if it were true, Homesley has ratified the contract by 
Cobb, inasmuch as he surrendered to the plaintiff possession 
of the lot bargained by Cobb, and took possession of those 
received by Cobb in exchange, and has since resided upon 
‘them, and improved the houses, and offered to sell them. 

The plaintiff also alleged that the defendant Price has 
recently purchased from the other defendants the lot in con- 
‘troversy, but that he did this with notice of the plaintiff’s 
claims. 

The prayer was for a specific performance of the contract, 
cand for general relief. 

The defendants Homesley and Price, filed a joint answer 
denying that Cobb ever had any title to the lot bargained to 
the plaintiff, and averring that Cobb was a special agent of 
Homesley’s to sell it, and had exceeded his powers in the par- 
dicular bargain made. 

The separate answer of Cobb, was to the same general 
effect. 

Evidence was taken, but the points upon which the case went 
off, render it unnecessary to state it. 


Bragg, fer the plaintiff. 


1. If, as is agreed, Cobb were Homesley’s agent, the latter 
‘is bound by the agreement of Cobb, even, though the name of 
‘the latter alone appear in the written contract. Oliver v. Dia, 
iD. & B., Eq. 158; Phillins v. Hooker, Phil. Eq. 193, 2 Par. 
‘Cont. 291, Story Ag. ss. 244, 445; Breeman v. Loder, 11 Ad. 
and El. 589. 

2. Such an agency may be by parol, Blacknall v. Parrish, 
“6 Ire. Eq. 70. 

3. Ji may be created by a parol ratification; even by slight 
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acts. Oliver v. Dix, (above), Parsons and Story (above), 
Paley, Ag. 171, &c., and 324, 5. 

4, As Cobb did not disclose his agency, he at least is bound 
by the contract, and must perform in specie. Love v. Camp, 
6 Ire. Eq. 209; Jones v. Garland, 2 Jon. lig. 502; Morney v.. 
Shipp, 4 Jon. 527. 


Phillips & Merrimon, contra. 


Jf Cobb made the contract for himself, as the bill expressly 
charges, then, whatever be the law in cases of concealed 
agency, Homesley cannot be rendered liable on such contract 
by any intervention not in writing. Wilson v. Tumman, 6 
Man. and Gra. 236, (46 E. C. L.) 


Reave, J. I. The plaintiff cannot have a specific perfor- 
mance by defendant Cobb, for the reasons, (1) that Cobb had 
not the legal title at the time of the contract, nor has he it now, 
nor can he get it, because the defendant Homesly has it, and 
refuses to make it to Cobb. And the fact that Cobb had 
neither the title nor the possession, was known to the plaintiff, 
and he made the contract in full view of the fact, and, of 
course, he knew that he was taking the chances of Cobb’s 
being able to get the title from Homesly. It is all the same, 
so far as this case is concerned, as if Cobb had said, in so 
many words, “I will make you the title, provided I can get it 
from Homesly.” And if he chose to deal under such circum- 
stances, he must be left to his remedy at law. (2) It must be 
supposed to have been in the contemplation of the parties, 
when they made the exchange of lots, and the plaintiff gave 
his bond to Cobb for $6000 as the difference in the value of 
the lots, that the plaintiff was to pay some value; but by reason of 
an unforeseen event, the result of the war, the funds in which 
the difference in value was to be paid, Confederate Treasury 
notes, were worthless. To decree a specific performance 
would, therefore, work manifest injustice to the defendant. 
Cobb. It is true that the plaintiff offered to pay Cobb what. 
the Confederate notes were worth at the time of the contract;. 
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which would answer the ends of justice; yet that would not 
be the contract which he is seeking to have specifically per- 
formed. And, (3) if a specific performance were decreed, it 
might amount to the perpetual imprisonment of Cobb, upon 
his failure to make title—for he has not the title; or, at least, 
it would put him in the power of Homesly to demand an 
unreasonable price for title. It would be otherwise, if the 
Court could see that it was quite within the power of Cobb to 
get the title upon fair terms. Nor would it avail the plaintiff 
anything, to have a decree against Cobb for title with cove- 
nants of warranty of title, so as to give the plaintiff remedy at 
law upon the warranty, for he has the like remedy now upon 
the contract, if it be valid, 

If. The plaintiff is not entitled to a decree for specific per- 
formance against the defendant Homesly, because his contract 
was not with Homesly, but with Cobb. The bill states that 
the contract was with Cobb as principal, and that the pre- 
tence of his agency for Homesly is untrue. It is true that 
Cobb in discharge of himself, states in answer, that he was the 
agent of Homesly; and if the bill had been framed, or amended 
after the answer, to meet that view, the question might be 
considered; but both the plaintiff and Homesly deny the 
agency, and the plaintiff cannot, even under the general prayer, 
have relief contrary to the express allegations and general 
scope of the bill. It is true that the amended bill argues that 
if it were true that Cobb was the agent of Homesly, and the 
contract in its inception was imperfect under the statute of 
frauds, yet the defendant Homesly ratified and confirmed the 
contract after it was made, and is obliged to perform it. We 
cannot allow the plaintiff the advantages of an argument 
against the facts, as he alleges them to be. But considering 
the case as if it were properly charged, then the acts relied on 
to make out a ratification and confirmation of the contract on 
the part of Homesly, are (1) that he took possession of the lots 
which Cobb got from the plaintiff, and repaired them; and (2) 
contracted to sell them; and (3) took from Cobb the $6,000 
bond, which was given as the difference in the prices. It is a 
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plain proposition, that unless the contract purported to be 
Homesly’s, it could not be ratified or confirmed as his. If the 
contract was Cobb’s, then, however ratified and confirmed, it 
was ratified and confirmed as Cobb’s. Homesly might have 
adopted, as his own, the terms of contract which was Cobb’s, 
and then he would have been bound by it. But it is to be 
noted that, under the statute of frauds, a note or memorandum 
in writing, signed by the party to be bound, or his agent, 1s 
necessary to the validity of a contract for the sale of land. If, 
therefore, the contract as made, was not Homesly’s, and it be 
put upon the ground that he subsequently adopted it as his, 
then the adoption must be by the same solemnities as were 
required for the original contract, for to him it 1s original. 

If, therefore, the contract as made was Cobb’s, in order to 
make it Homesly’s by adoption, the adoption must be by some 
note or memorandum in writing; else it would be, that a man 
might do by the instrumentality of another, what he could not 
do himself. It would be different if the contract purported to 
be Homesly’s; for, in that case, although made without his 
authority, he might ratify and confirm it, and that might be 
proved by parol. But to set up a contract in writing, pur- 
porting to be the contract of A, by parol evidence that 1t was 
not the contract of A, but was the contract of B, would be 
liable to the two-fold objection, (1) that it violates the statute 
of frauds, and (2) contradicts writing, by parol. 

There will be a decree dismissing the bills without costs. 


Pen Curran. Bill disnuiesed: 
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W. M. SHIPP, Ex’r., &c., v. LOUISA E. HETTRICK. 


The rule of diligence imposed upon Executors and others having trust 
funds in their hands during the late war,—as regards dealing in Confed- 
erate money, is that of a prudent man in managing his own affairs. 


Although one acting as trustee, may not in a particular case have made 
himself responsible by recewing in 1862 or 1863, Confederate money for 
his cestuy-que-trust, yet if he do not invest it when received, or at least 
do not make a special deposit of it, or keep the identical money separated 
from all other, he will be held liable for the value of what he received, 
with interest. 


( Cummings v, Mebane, ante 315, cited and approved. ) 


Biuu in equity, set for hearing upon the pleadings and proofs 
at Fall Term, 1867, of the Court of Equity for RUTHERFORD, 
and transferred to this Court. 

The plaintiff alleged that in 1855 he had qualified as execu- 
tor of the will of one Whitesides, and that by such will cer- 
tain legacies of money and other property were given to, 
amongst others, the defendant, who was then and still remains, 
an infant without guardian; that he had endeavored to get rid 
of his obligations as executor towards her, but without success, 
owing to her condition; that in managing the legacies given 
to her, he had received in 1862 for property solid, and in 1863 
(March 19th,) for a note, a considerable amount of Confeder- 
ate money, which he had not been able to lend, and therefore 
had been obliged to retain and had retained, until, by the 
events of the war, it became worthless; that at the time he 
received the money it was the universal custom of prudent 
business men to receive it for such claims; that after it was 
received he had invested a much larger amount of his own 
funds in Confederate bonds, with the intention of allowing 
the defendant, if she chose, to receive payment in them or in 
currency; and that he had never received any individual benefit 
from the money so collected for the defendant. 

The prayer was that the defendant (and the other legatees,) 
might come to an account with the plaintiff, &c., and for 
further relief. 
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The answer of the defendant put the plaintiff upon proof 
of his allegations. 

Proofs were taken establishing the allegations of the bill; 
and by a report of a commissioner appointed by the Superior 
Court to state an account, the plaintiff was exonerated from 
all liability in respect to the Confederate money received as. 
above. The defendant excepted to the report. 


Bynum and Merrvmon, for the plaintiff. 


No counsel, contra. 


SETTLE, J. All the questions presented by the pleadings im 
this cause, have been disposed of in the case of Cummings v. 
Mebane, decided at the present term of this Court. 

It is there stated, that the degree of diligence, to which those: 
who undertook to discharge a trust during the war, should: 
be held liable, is that which a prudent man, at that time, 
would have exercised in the management of his own affairs. 

And it is said in the same case, that, in the absence of any 
suggestion of fraud or negligence, where a party acting in 
good faith, received Confederate currency, and afterwards. 
lost, not only trust funds, but his own also, he is to be regarded. 
with all the favor consistent with the policy of the law, in: 
regard to those who undertake to discharge a trust. 

The plaintiff’s bill alleges, and all the proof is to the same 
effect, that there had been no such depreciation in Confederate 
currency in 1862 and 1863, the times at which he received it 
as executor, as prevented it from passing currently; and that 
it continued to do so, for some time thereafter. While this 
fact may furnish sufficient justification for receiving Confed- 
erate currency, it, at the same time, forbids the idea of holding 
it from 1863 to 1865, when it was growing worse every day, 
and finally became worthless, without showing some good 
reason for so doing, or, at least, such circumstances as would 
negative the suggestion of negligence. As this kind of money 
was passing currently for some time after it came it the hands. 
of the plaintiff, it is his misfortune not to have invested it in 
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some manner, or have set it aside specially for the benefit of 
the party interested. He states that he invested his own funds 
in Confederate bonds, intending to give Louisa E. Hettrick, 
or the person authorized to act for her, choice between the 
Confederate money and the bonds; butit is not admissible for 
a trustee to tender an unfortunate investment of his own, in 
discharge of a liability incurred in the management of the 
funds of another. If the plaintiff had invested this fund in 
Confederate bonds, or had loaned it out, upon individual secu- 
rity, he would not have been held responsible although the 
investment may have proved a total loss. Or if he had sepa- 
rated this money from all other moneys in his hands, and 
retained it as a special deposit for Louisa HK. Hettrick, the 
case would have been different, notwithstanding the fact that 
it became worthless. But he did none of these things; on the 
contrary he kept it with his own moneys. And while it may 
be admitted that he always had on hand an amount sufficient. 
to meet all the demands due Louisa i. Hettrick, there never 
was such a separation of this particular money from all moneys. 
in his hands, as to make it cease to be his, and become a part 
her estate. 

If he had made a general deposit of this money in bank, in 
his own name, it could not have relieved him, but if he had 
made a special deposit of a particular parcel for this particu- 
lar purpose, it would have been otherwise. 

Admitting that the facts in this case make it one of peculiar 
hardship, we are constrained hold, that the plaintiff must be 
charged with the value of the Confederate currency, at the 
time it came into his hands. 

To admit that a trustee might in 1862 or 1863, receive Con- 
federate currency, and permit it to become totally worthless 
on his hands, without showing that he had invested it in some 
manner, or had made a special deposit of it, for the benefit of 
the party interested, would open the door so wide, that not 
only negligence, but fraud also, in its grossest forms, could 
easily escape. 

The report of the commissioner, made to the last term of 


332 IN THE SUPREME COURT. 


McBEE AND OTHERS, ex parte. 


this Court, should be reformed, so as to charge the plaintiff, 
in addition to the items reported against him, with the value 
of the Confederate money received on the sale of notes in 
1862, and also with the value of the Confederate money 
received in 1863, on the bond of C. L. and J. W. Harris. 
‘To this end, there will be a reference to the clerk of this 
Court, and the cause will stand on further directions. 


PER CURIAM. Decree accordingly. 


VARDRY A. McBEE and others, ex parte, 


A limitation by deed to W. J. 5S., and his heirs—‘‘for and during the period 
of his natural life; at his death said property to go to the heirs of his 
body, to them, their heirs and assigns forever, ’—creates a fee simple in 
W. J. S.; and a limitation over, ‘‘ in default of heirs of his body living at 
his death,” is too remote. 

Where the maker of a paper writing died without delivering it, any gift 
therein contained is void; and the fact that the donee is @ son of the 
donor will not authorize a Court of Equity tv assist him as a mertiorious 
claimant, in the absence of any declaration of intention by the donor in 
his favor, other than as contained in the writing,—especially where he is 
provided for in the will of the deceased, and such assistance is asked 
against other persons equally meritorious. 


Real estate ordered by a testator to be sold and the proeceds divided amongst 
certain children, is considered as personalty from the time of his death. 


4 Folk v. Whitley, 8 Tre. 133; Baldwin v. Maulisby, 5 Ire. 505; Garner v. Garner 
Bus. Kg. 1; Newby v. Skinner, 1 D. & B. Eq, 488, cited and approved.) 


Petition for the sale of land for partition, heard upon 
exceptions to the report of the commissioner, by Logan, J. at 
Spring Term 1868, of the Court of Equity for Gasron. 

The petition having been filed by numerous parties, it was 
referred to a commissioner to inquire and report upon their 
various titles, and shares therein. In the course of such inves- 
tigation three questions arose which having been decided by 
the commissioner and reported accordingly, exceptions were 
filed by the parties interested adversely to such decision. 
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The first exception was by W. J. Stowe, one of the parties: 
“In that the commissioner has reported that he is entitled 
only to an estate for life under the first deed from Abram 
Stowe.” 

That deed gave the shareof land in Gaston county to the party 
excepting, to have and to hold “to him the said William J. 
Stowe, his heirs, executors and administrators, for and during 
the period of his natural life, at his death said property to go 
the heirs of his body, to them their heirs and assigns forever. 
And in default of heirs of his body living at his death, said 
property to go to LaviniaJ. Pegram and the heirs of her body.” 

The second exception was by the same party: ‘“ In that the 
commissioner has reported that he, W. J. Stowe, takes noth- 
ing by the deed of December Ist 1865, executed by A. Stowe 
in Arkansas.” 

The paper writing of December Ist 1865, purported to give 
to W. J. Stowe, described therein as the son of the donor, the 
share of land in question. It was without a seal. and without 
a consideration, and was made in the State of Arkansas, of 
which the donor was then acitizen. It had not been delivered 
in the life-time of the donor, but after his death was proved 
(by the subscribing witness) and recorded in a “record office,” 
in Yell County, Arkansas. The case showed that A. Stowe 
left other children besides W. J. Stowe. 

The third exception was by E. S. Barrett and wife Mary, 
(daughter of Eli Hoyle) also parties to the petition: “In 
that the commissioner has reported that the interest of Eli 
Hoyle, and Andrew Hoyle’s interest in the land became per- 
sonalty, under the will of Eli Hoyle. ” 

That will, after giving a considerable sum of money to the 
widow of the testator, and making other bequests not impor- 
tant in this connexion,—provided as follows: “The proceeds 
of my whole estate I will and bequeath after the above 
bequests, debts, and incidental expenses are paid, tomy four 
beloved children, to-wit: Sarah, Mary Ann, Margaret and 
Andrew, that is to my three daughters and one son,” &c. The 
remainder of the will is not important. 
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His Honor below overruled the exceptions, and the parties 
excepting appealed. 


Phillips & Merrimon, for the appellants. 


Bynum, contra. 


Reape, J. The first exception is sustained.. The grant to 
W. J. Stowe, “To have and to hold said land to him, his 
heirs, executors and administrators, for and during the period 
of his natural life; at his death, to go to the heirs of his body, 
to them, their heirs and assigns forever,” vests in them an 
estate tail; and that, by our statute is changed into a fee sim- 
ple. Folk v. Whitley, 8 Ire.133. The limitation over, “And in 
default of heirs of his body, living at his death, to go to L. 
J. Pegram, and the heirs of her body,” is void. | 

The second exception is overruled. The paper writing in 
Arkansas was never operative at law. because it had no seal, 
and was never delivered. Laldwin v. Maulisby, 5 Ire. 505. 
Now can it be set up as an imperfectly executed instrument, 
because of the absence of all evidence, except the mere exis- 
tence of the paper in the possession of the grantor, as to his 
purpose in regard thereto, and for want of such a meritorious 
consideration as is required in such cases. Adams’ Hq. 98. 
It is true that the grantee is a son of the grantor, and such a 
relationship is ordinarily deemed a meritorious consideration, 
but he is not unprovided for, but was the recipient of the tes- 
tator’s bounty to a considerable amount, and there are others 
who would be injuriously affected, who are in the same degree 
of relationship, and, so far as it appears to us, equally merito- 
rious objects of the grantor’s bounty. Garner v. Garner, 
Bus. Eq. 1. 

The third exception is overruled. The share of Eli Hoyle 
in the King’s Mountain tract, under the provision in his will, 
became personalty, and passes as such to the four children to 
whom it is bequeathed. And the same is true of A. Hoyle’s 
interest in said land, and the same passes into the hands of 
his executors, for the benefit of the persons to whom it is 
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bequeathed. But it will not be liable to the debts of the tes- 
tator, if any debts there be, until the personal property proper 
is exhausted. Newby v. Skinner, 1 D. & B. Eq. 487. 

Whether under the new Constitution, securing to wives all 
the property which they may acquire, this will be a matter 
of any moment to Barrett, the party taking the last exception, 
is not a question before us. This opinion will be certified, 
&c. The cost will be paid out of the common fund. 


PER CURIAM. Decree accordingly. 


STATE v. VINSON. 


A mule had been stolen from the residence of its owner upon Saturday 
night, and upon the next night, again, from the residence of A. B.: Held, 
that the fact that upon Sunday morning the prisoner had carried the 
mule—which from appearances then had been tied out during part of the 
preceding night, to the house of A. B.; even when taken in connection 
with the additional fact that he assisted in stealing it upon Sunday 
night, although it might raise a conjecture, was xo evidence that he had 
stolen it on the night before. 


¢ State v. Allen, 1 Hawks 6; State v. Ingold, 4 Jon. 217; Mathis v. Mathis. 3 
Jon, 132; Sutton v. Madre, 2 Jon. 320; Hart v. Newland, 3 Hawks, 122; 
State v. O'Neal, 7 Jon. 251; Homesley v. Hogue, 2 Jon. 39, cited and 
approved. ) 


Larceny, tried before Warren, J., at Spring Term 1868 of 
the Superior Court of WAYNE. 

This was an indictment against the defendant and one John 
Thomas, for stealing a mule. The evidence was that the mule 
was the property of Council Wooten, administrator of John 
Wooten, deceased, and that it was stolen on a Saturday night 
from the residence of Mrs. Wooten, widow of said John 
Wooten. That early the next morning the mule, having on it 
a broken bridle, was seen about 300 yards from the residence 
of Mrs. Phoebe Woodward, the mother of the defendant, with 
whom he lived, going in the direction of said residence and 
from the direction of a spot in the woods where some animal 


336 IN THE SUPREME COURT. 


STATE v. VINSON, 


ew 


of the kind had been recently tied to a tree, about equi-distant. 
from the residence of the said Jobn Thomas and Mrs. Wood- 
ward. That on that morning, the defendant carried the mule 
to the house of one Tom Best, a colored man, who lived about 
a quarter of a mile from defendant’s mother, and on her land,and 
asked him to keep it there. Best objected because of his scarce: 
supply of provender, and because the mule might have been 
stolen. Defendant told him to keep it till the owner came, 
and the owner would doubtless pay him, and he at length con- 
sented to do so. ‘That during that day the defendant and 
John Thomas had several conferences togethor at different 

times and places, and that Thomas and one Needham Smith 
went to Mrs. Woodward’s about 10 o’clock in the morning, 
and inquired for the defendant and a stray mule. Thomas 
was introduced as a witness for the State, and testified that. 
Vinson proposed to him to take the mule off and sell it. After 
some chaffering about the division of the proceeds of the sale, 
this was agreed upon. In pursuance of this design they em- 
ployed Joe Best, son of Thomas Best, to chain and keep off a 
fierce dog, and that (Sunday) night he and Vinson went a 
little after dark, and took the mule from the premises of Tom 
Best, without his knowledge or consent. Witness carried the. 
mule off for the purpose of selling it, but was overtaken and 

arrested. He told Vinson that he had said to those who 
arrested him, that he got the mule from him, Vinson, and 
Vinson replied, “ you ought not to have told that.” 

The defendants excepted to the competency of this witness 
on the ground that he was a co-defendant in the indictment— 
that it had been found true as to him—that he had been 
arrested thereon and had not been tried. The exception was 
overruled. | 

It was also in evidence that during the whole of the said 
Saturday night, the defendant was present at a dance eight 
miles distant from the residence of Mrs. Wooten and two or 
three miles from that of Mrs. Woodard. — 

Mrs. Woodard testified that the mule came to her premises 
early on Sunday morning and jumped the fence into a lot near 
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the house; that shortly after the defendant came home, and at 
her instance, carried the mule to Tom Best’s. Thatsoon after 
Thomas and Smith came to the house (about 10 o’clock,) they 
started off at defendant’s suggestion, to look at the mule. 

The Court charged the jury (among other things) that if 
they believed the defendant did not steal the mule himself, 
and was not present when it was stolen, yet if he advised and 
procured it to be done, he was guilty. Defendant excepted, 
on the ground that there was no evidence to sustain this view 
of the case. 

The Court instructed the jury as to what evidence would 
tend to show a felonious or an innocent purpose on the part 
of one who takes property by finding. 

The Court also charged that if the defendant had in good 
faith put the mule in the possession of Best to keep for the 
owner, and was innocent up to that time, yet, if he afterwards 
confederated with Thomas to take and carry away the mule 
and they did this with the felonious intent neeessary to con- 
stitute the crime of larceny, (which was explained to the jury,} 
he was guilty, and to this the defendant excepted. 

Verdict: “guilty.” Rule for new trial. Rule discharged, 
Judgment and appeal. 


Strong, for the appellant. 


The circumstance that the defendant stole the mule fram 
the possession of Best, is no evidence that he had stolen him 
before that,—more than that he had previously stolen some: 
other mule at a different time and place. See the cases Bond. 
v. McBoyle, 7 Jon. 1; Benton v. March, 6 Jon. 409; Mathis v. 
Mathis, 3 Jon. 132; Sutton v. Madre, 2 Jon. 320; State v. 
Revels, Bus. 200; Cobb v. Fogleman, 1 Ire. 440; State v. Hay- 
wood, Phil. 378. 


Attorney General, contra. 


RopMAN, J. There was ample evidence to convict the pris-- 
oner of having stolen the mule from the residence of Best, on 
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Sunday night, if the jury believed it. But we cannot know 
that the jury did believe it, and that they did not find him 
guilty of the larceny, which the case states was committed by 
some one, on the previous Saturday night from the residence 
of Mrs. Wooten. State v. Allen, 1 Hawks, 6; State v. Ingold, 
4 Jon. 217. The Judge told the jury, in effect, that there was 
evidence, from which they might find, that the prisoner either 
stole the mule himself on the Saturday night, or procured it to 
be done; to which the prisoner excepted. All the other excep- 
. tions taken by the prisoner, are properly abandoned in this 
Court. So that the only question is, whether the case shows 
any evidence tending to prove the guilt of the prisoner on the 
Saturday night. It is easy enough to express in general terms 
the rule of law; if there be any evidence tending to prove the 
fact in issue, the weight of it must be left to the jury, but if 
there be no evidence conducing to that conclusion, the Judge 
should so say, and, in a criminal case, direct an acquittal. 
Hepburn v. Dubors, 12 Peters, 345; Gibson v. Hunter, 2 T. 
Bl. 200. 

But it is confessedly difficult to draw the line between evi- 
dence which is very slight, and that, which, as having no bear- 
ing on the fact to be proved, is, in relation to that fact, no 
evidence at all. Wemay say with certainty, that evidence 
which merely shows it possible for the fact in issue to be ag 
alleged, or which raises a mere conjecture that it was so, 18 an 
insufficient foundation for a verdict, and should not be left to 
the jury. Matths v. Matthis, 3 Jon. 132; Sutton v. Madre, 2 
Jon. 320. We may go farther, and say that the evidence must 
be such as will support a reasonable inference of the fact in 
issue. 1 Phil. Hv. 460. In Rex v. Burdett, 4 B. and A. 161, 
(6 E. C. L. R.,) Abbott, J., says “a presumption of any fact is 
properly an inference of that fact, from other facts that are 
known; it is an act of reasoning.” 

Probably the rule in such cases can never be more definitely 
declared, than it was by this Court in Hart v. Newland, 3 
Hawks, 122. There, Henderson, J., delivering the opinion of 
the Court, says: “ Evidence is of two kinds; that which, if 
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true, directly proves the fact in issue, and that which proves 
another fact, from which the fact in issue may be inferred. 
The rules regarding competency, only apply to the first 
kind, and relevancy to the second. The Court protects the 
jury both from incompetent and irrelevant evidence”’—“ the 
rules of evidence are framed more with a view to exclude false- 
hood, than to let in the truth.” “That the tact to be infer- 
red offen accompanies the fact proven, is not sufficient; it should 
most usually accompany it; and I would say, in the absence 
of all circumstances, that it should rarely otherwise happen. 
In Roscoe’s Crim. Ev. p. 14, citing Gilbert’s Ev. 157, (1) 
the same rule is declared; “when the fact itself cannot be 
proved, that which comes nearest the proof of the fact, is the 
proof of the circumstances that necessarily and usually attend 
such fact.” If the fact offered to be proved, be equally con- 
sistent with the existence, or non-existence of the fact sought 
to be inferred from it, the evidence can furnish no presump- 
tion either way, as in such a case, the one fact does not most 
usually attend the other. With the aid of these general prin- 
ciples, we may proceed to consider the particular question 
presented in this case. In doing so, we must of course regard 
only the affirmative evidence in the case. The evidence is 
circumstantial. The fact to be proved is the guilt of the pris- 
oner on Saturday night, and the facts from which it is sought 
to be inferred are the occurrences on the next day. Were 
they such as to furnish a reasonable inference of the main fact ? 
The first time that the evidence directly brings the prisoner 
into any connexion with the male, is on the Sunday morning, 
when it came to the house of Mrs. Woodward, where the pris- 
oner resided, having on it a broken bridle. It must be assumed 
that the mule had been tied out to a tree during some part of 
the preceding night, and had broken loose. The prisoner 
then took the mule to the house of Best. It is quite immate- 
rial whether he did this, because there was at Mrs. Woodward’s 
no place proper to confine it in, or because he then formed the 
design of stealing it, and conceived that it would be more 
safely done from the house of Best, than from his mother’s. We 
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think it must be admitted that, had the evidence stopped here,. 
no one could do more, at the utmost, than conjecture, that the 
prisoner carried the mule to Best’s louse, because he had 
stolen it from Mrs. Wooten’s house the night before. About 
ten o’clock that morning, Thomas and Smith came to Mrs. 
Woodward’s house, and inquired for the prisoner, and a stray. 
mule. On that night the prisoner and Thomas stole the mule 
from the possession of Best. The question is then reduced to 
this; are any of the facts proved, either singly or in combina- 
tion, such as necessarily, or most usually, or often, attend a 
prior theft? Are they not, either singly or combined, consis- 
tent with the innocence of the prisoner of the theft on the 
Saturday night? No doubt, the theft on Sunday night proved 
the possibility of the prisoner’s guilt; that he was not too good 
to steal. But if it proved no more than this, and we think it 
proved no more in respect to the theft on Saturday night, then 
it was not evidence of his guilt of that particular theft. The 
general bad character of a prisoncr cannot be given in evidence 
to convict him of any particular charge. State v. O’ Neal, 7 
Ire. 251; Homesley v. Hogue, 2 Jon. 391, 8 Greenleaf on Hv. 
§ 25,—nor can it be proved that at another time, he committed 
an offence similar to that charged, or that he had a tendency 
to commit such offences; 1 Phil. Ev. 477. There is some simi- 
larity between the present case and that of The King v. Van- 
dercomb and Abbott, 2 Leach’s Cr. Ca. 708. In that case a 
burglary and larceny had been committed by some one; after- 
wards the prisoners were detected and arrested after they had. 
committed a burglary in the same house, but before they had 
committed any larceny on that occasion. They were indicted 
for burglary and larceny. The Judge said they could not be 
convicted of the second burglary, because no larceny attended 
it. The prosecution contended, that they could be convicted 
of the first burglary and larceny, although the only evidence 
of their connexion with it was, that they had committed the 
second burglary. The Judge directed an acquittal. It is true 
that the Judge put his directions on the ground, that the prose- 
cutor having given evidence of one felony, could not go into 
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proof of a distinct and substantive one; but if the second bur- 
glary could have been received as any evidence to connect the 
prisoners with the prior burglary and larceny, it would have 
been the duty of the Judge to have left the weight of it to the 
jury, instead of directing an acquittal. We think there was 
error in the instructions of the Judge below, and the prisoner 
must have a new trial. 


Per Curiam. Ventre de novo. 


‘THOMAS C. HUMPHRIES and wife ». MARY SHAW, and others. 


wk testator devised his Skillet-handle farm to A B,in discharge of a debt 
due to her, and provided further, in an another part of the will, that a 
certain house should, at the expense of his estate, be removed from 
another tract to the farm given above; the devise having been accepted, 
Held, that although as regards creditors the house was to be treated as pere 
-sonalty, yet as agaist the other devisees it remained realty, and there- 
fore, that A. B., being a purchaser for value, was entitled to have its value, 
and a sum sufficient to pay for its removal, as above, made up to her by 
the other devisees. 
(Shaw v. McBride, 3 Jon: Eq. 178 cited and approved.) 


Bi, filed at Spring Term 1867 of the Court of Equity for 
CURRITUCK, against the executor and tie devisees of one 
Alfred Perkins; and at Spring Term 1868, set for hearing 
upon bill, answers and exhibit, and transferred to this Court. 

The bill set forth the death of Perkins, in Currituck County, 
in 1856, leaving a will in which, amongst other things by the 
second clause thereof, he devised “ to Mollie Frost my Skillet- 
handle Farm containing about one hundred and forty-five 
acres, provided she is willing to release my estate from any 
amount I may owe her as guardian; but if she has no heir 
begotten of her body at her death I give and bequeath the 
foregoing property to her two brothers Thomas Frost and 
Alfred Frost, to them and their heirs forever;” and, by the 
aminth clause, “ [leave the house now used as a school house, 
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near the Baptist Church, to be moved by my executor, at the 
expense of my estate, upon the Skillet-handle farm, for the use 
of the same.” It further stated that the debt due to said Mollie 
Frost was about $1,000, and was the full value of the land 
devised to her; that the devisee (now the feme plaintiff) had 
elected to take the farm, and that the plaintiffs had tendered 
a release of the debt to the executor; that under a decree of 
the Superior Court, the house had been sold to pay debts, and. 
had brought $325, and that the expense of removing it would 
have been about $60; that they had applied to the executor 
to pay them the $385, but he had refused to doso. The prayer 
was for an account, and for general relief. | 

The answers admitted the general allegations of the bill,. 
but denied the right of the plaintiffs to relief, inasmuch as the 
house was personal estate and had been used to pay debts, 
and the whole personal estate of the testator was exhausted; 
also that the farm exceeded in value the debt to the feme 
plaintiff; and the bequest of the school house, being in another: 
clause of the will, was not intended to be subject to the condi- 
tions of the devise of the farm. 


Smith, for the plaintiffs. 
No counsel, contra. 


RopmMan, Je The questions presented in this case arise 
upon the effect of certain clauses in the will of Alfred Per-. 
kins, which was made in 1856. 

The second clause is as follows: “I give and bequeath to 
Molly Frost (the present feme plaintiff) my Skillet-handle 
farm, containing about one hundred and forty-five acres, pro- 
vided she has an heir begotten of her body, and provided she 
is willing to release my estate from any amount I may owe 
her as guardian, but if she has no heir begotten of her body 
at her death, I give and bequeath the foregoing property 
her two brothers, Thomas Frost and Alfred Frost, to them. 
and their heirs forever. ” 

The ninth clause is as follows: “I leave the house now 
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used as a school house, near the Baptist Church, to be moved 
by my executor at the expense of my estate, upon the Skillet- 
handle farm for the use of the same, &e. 

The plaintiffs accepted the gifts in the will in satisfaction 
of what was owing to the feme plaintiff by the testator, and, 
with the assent of the executor, took possession of the Skillet- 
handle farm; they offer to execute a proper release. 

The executor of Perkins, under a decree of the Court in the 
case of Shaw v. McBride, reported in 3 Jon. Eq. 173, by 
which it was declared, that, as between the creditors of Per- 
kins and his executor the school house was to be regarded as. 
personal property, sold the same, and exhausted the proceeds 
in paying the debts of the testator. All the other personal 
estate has been in like manner exhausted; and the object of 
this bill is to recover from the other devisees of Perkins, the 
sum for which the school house sold, and the expense of its 
removal to the Skillet-handle farm, with interest. It appears. 
from the pleadings, that the testator at his death, was indebted 
to the feme plaintiff, in about the value of the farm devised to 
her; if the case were hetween the plaintiffs and the other cred- 
itors of the testator, it might be material to ascertain the true 
relative values of the debt, and of the property devised; but 
as between the plaintiffs and the other devisees, that question 
is not material. The plaintiffs claim, that the legacy of the 
school house is subject to the same condition of a release of 
her debt as the devise in the third clause, and that as between 
them, and the other devisees, they stand in the position of 
purchasers for value, and must receive the whole that is given 
to them, before the other devisees can receive anything. We 
are of opinion that this claim is well founded. Although the 
ninth clause of the will is separated from the second by several 
other clauses having no connection with these, yet the two 
clauses are parts of the same will, and the ninth is necessarily 
referred to the second for its correct understanding, by the 
words “ for the use of” the Skillet-handle farm. These words 
necessarily imply that the school house is to be attached to 
the farm, and made part of it, for the benefit of the devisee, 
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and it thereby becomes subject to the same conditions. By 
reason of these words, the devisee could not have rejected the 
Skillet-handle farm, and accepted the school house as an inde- 
pendent legacy, free from conditions. Although as between 
creditors of the testator and his personal representative, the 
house was to be considered as converted into personalty, yet 
as between the plaintiff and the other devisees, it is to be 
regarded as a part of the farm, to which it is directed to be 
removed. Shawv. McBride, ubt supra. 

The plaintiffs, on executing a proper release, are entitled to 
receive from the other devisees the sum for which the school 
house sold, and a sum equal to the expense of its removal to 
the Skillet-handle farm, with interest from the filing of the 
bill, and unless the amounts can be agreed on, there must be a 
reference to ascertain them. The plaintiffs are also entitled 
to recover their costs. 


PER CURIAM. Decree accordingly. 


WILLIAM WALDROP vo. SILAS M. GREEN. 


Injunctions pending at the adoption of the Code of Civil Procedure, are to 
be proceeded in and tried under the existing laws and rules applicable 
thereto; therefore, 

The defendant in such a case has a right to have a motion. to dissolve upon 
bill and answer, considered before a replication can be put in. 

An injunction against a recovery at law, granted upon bill which stated 
as grounds for the application, that the title to a horse which the plain- 
tiff had obtained by exchange from the defendant, had failed, and that 
the defendant was insolvent, and was seeking to recover damages from 
him for converting the horse which be had conveyed by exchange to the 
defendant, was granted improvidently. 


InsuNncTION, dissolved by Cannon, J., at Fall Term 1868 
of the Superior Court of CHEROKEE. 

The bill, filed to Spring Term 1868, alleged that the plain- 
tiff and defendant had exchanged horses in 1866, and that 
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the title to the horse which the plaintiff had received failed; 
and that thereupon he claimed that his own horse thereby 
reverted to him for the breach of implied warranty by the 
defendant, ‘‘and by virtue of said claim it came into his pos- 
session;” that the defendant had brought suit for such horse 
and had recovered judgment, and was intending to enforce an 
execution thereupon; that in the mean time the plaintiff had 
brought a suit for the breach of warranty, which was still 
pending; and that the defendant was insolvent. The prayer 
was for an injunction, &c. 

The answer denied all the material allegations in the bill 
excepting that there had been an exchange of horses, and 
that the two suits at law had been brought, and a judgment 
obtained by the defendant in the one brought by him. 

At Spring Term 1868, upon the coming in of the answer, a 
motion was made to dissolve the injunction theretofore granted, 
and such motion was continued. 

At Fall Term 1868 upon the cause being called, the counsel 
for the plaintiff objected that as it now stood upon the law 
docket, the motion for a dissolution should not be heard; but 
that the plaintiff should be allowed to put in a replication, 
and have the facts tried instanter before a jury, announcing 
himself ready for such trial. 

His Honor overruled the objection and on consideration of 
the motion, ordered the injunction to be dissolved. ‘Thereupon 
the plaintiff appealed. 


Philips & Merrimon, for the appellant. 


No counsel, contra. 


Pearson, C. J. This case was entered on his docket by 
the clerk of the Superior Court, according to sec. 400, “Code 
of Civil Procedure.” By sec. 402, it is directed: “The said 
suits shall be proceeded in and tried under the existing 
laws and rules applicable thereto.” So we agree with his 
Honor in his ruling, that the plaintiff had no right to take 
issue upon the facts set out in the answer, and have such issue 


346 IN THE SUPREME COURT. 


MORRISON v. CORNELIUS AND OTHERS. 


submitted to a jury. Before the Court could take any further 
action in the cause, we think the motion to dissolve the injunc- 
tion on bill and answer was properly before the Court for 
determination. 

We also agree with his Honor, that upon bill and answer: 
the injunction ought to have been dissolved, indeed we are: 
inclined to the opinion that the bill upon its face, has no- 
equity. The injunction was improvidently granted. 

Let this be certified, &c. 


Per CURIAM. Ordered accordingly. 


— 


W. C. MORRISON v. B. F. CORNELIUS and others. 


Where the defendants, who were engaged in the manufacture of saltpetre: 
up to the 14th of April 1865, at the discontinuance of their operations, 
left some of the liquid of which saltpetre is made, in troughs and hogs~ 
heads, covered with boards, and enclosed by a sufficient fence, and three 
months thereafter the plaintiff’s cattle wandered into the enclosure, 
drank of the liquid,and died from the effects thereof, fle/a, that the 
question of negligence on the part of the defendants, did not arise. 

If a party injured have contributed to the injury, he cannot recover damages. 
on account of it. 

The act of May 26th 1864, by which persons ‘‘ while engaged in the manu- 
facture of saltpetre” are required ‘‘to enclose their works with 2 good 
and lawful fence,” under penalty of double the value of all cattle that are 
destroyed by the liquid saltpetre, does not apply after the operations are: 
discontinued. 

Where both parties to & case appeal, the Clerks of the Superior Courts: 
should make out two transcripts, the double appeal constituting in the 
Supreme Court two cases. 

(Laws v. N.C. R. R, Co., 7 Jon. 468; Devereux v. Burgwyn, 11 Ire. 490, cited 
and approved.) 


Cass, tried before Mitchell, J., at Fall Term 1868 of the 
Superior Court of IREDELL. 

The plaintiff declared in two counts In one, that the 
defendants knowingly left exposed a poisonous substance at a 
place about which plaintiff’s cattle and other cattle were used 
to range; and that the defendants failed to debar cattle from 
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it by a sufficient fence or other barrier, and that plaintiff's 
cattle partook of the poisonous substance, and died. In this 
count he claimed the value of the cattle in damages. 

In the second count he demanded double damages, for that 
the defendants did not guard said poisonous substance against 
the access of the cattle, as required by the act entitled, “ An 
act to protect cattle, by a good and lawful fence,” ratified May 
26th 1864. 

The defendants, as co-partners, were engaged in the manu- 
facture of saltpetre on the lands of the defendant B. I. Cor- 
nelius, near the land of the plaintiff, for six months imme- 
diately preceding April 14th 1865. Upon the approach of 
Gen. Stoneman’s army at that date, they discontinued the 
manufacture, and never afterwards resumed it. About two 
weeks after the discontinuance, the defendants Cornelius and 
Morris, removed to the house of the former the kettles and 
other apparatus used in the manufacture, except two troughs. 
used in the process of evaporation, and two hogsheads, open at 
top and about four feet high, which were left on the lot, and 
remained there until after the cattle died. The hogsheads 
and troughs contained a liquid, of which saltpetre is made 
by evaporation, and some of this liquid was found therein 
when the cattle were discovered dead. The quantity in the 
hogsheads, and its accessibility to cattle, were points in contro- 
versy, upon which both sides introduced evidence. Testimony 
was offered to show that when the defendants removed the 
kettles, they covered the troughs; and on the other hand, that 
when the dead cattle were found, the boards had been dis- 
placel, and very little of the liquid was remaining. 

The cattle, seven in number, were found dead on the 24th 
of July ensuing, and all, except one which was forty yards. 
distant, were found within the enclosure and within a few 
yards of the hogsheads and troughs. 

The evidence showed that the fence around the lot was 
not generally five feet high, but had successfully excluded cat- 
tle until ihe abandonment of the work on the 14th of April. 
There was conflicting testimony as to the condition of the 
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fence from that time until the death of the cattle. Evidence 
of physicians and others, was given as to the nature and poi- 
sonous effects of the liquid in the hogsheads and troughs. 

His Honor charged the jury that the plaintiff was not enti- 
tled to recover double damages for the loss of his cattle, under 
the act of May 26th, 1864, but that, if they found that the 
liquid left by the defendants in the troughs and hogsheads 
was poisonous and fatal to cattle, that the defendants knew or 
bad good reason to suppose that it was, that the cattle had 
‘access to it from the want of a fence or barriers that would 
ordinarily exclude cattle, and that the cattle had drunk the 
poisonous liqnid, and had died from the effects thereof, the 
plaintiff was entitled to recover damages to the value of the 
cattle. 

The counsel for the plaintiff, and for the defendants, each 
excepted; Exceptions overruled; Verdict and judgment for 
the plaintiff accordingly. Appeals prayed and allowed for 
both parties. 


Bragg, for the plaintiff. 
W. P. Caldwell, for the defendants. 


Dick, J. The maxim, sic utere tuo ut alienum non laedas, 
has existed in the law for centuries. It has justly been re- 
garded as one of the golden rules of jurisprudence; but the 
‘difficulty of its application to particular cases, has given rise 
to much discussion and numerous adjudications, both in this 
country and in England. We have examined with care some 
of the leading American and English authorities, and in the 
midst of various conflicting views, we think they establish 
some general uniform rules on the subject. We shall only 
refer to those which are applicable to the case before us. 

In all cases where a person, in the lawful use of his own 
property, causes injury to another, the party injured, before he 
‘can recover damages at law, must show that he has exercised 
proper care, and is free from blame in regard to the matter. 
If itappears that the party injured has, by any act of omission 
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or commission on his part, contributed to the injury com- 
plained of, it is generally damnum absque injuria. There are 
some exceptional cases to this general rule, bat they are 
founded upon particular circumstances. Lynch v. Nurdin, 1 
Ad. & BE. (N.S.) 422. Birge v. Gardner, 19 Conn. 507. 

If a person enters upon the lands of another to use the 
premises for his own benefit, under a license given by the 
owner, or in the enjoyment of a privilege allowed by law, he 
takes such benefit with all the risks and perils attendant upon 
it; and if he has full opportunity of inspecting the premises, 
and there is no concealed cause of mischief, and any 
existing source of danger is apparent, the owner is in no way 
responsible for any injury which such license may accidentally 
sustain. Jndemaur v. Dames, 1 C. C. P. 272; Hunsell v. 
Smyth, 97 B.C. L. R. 271; Butterfield v. Forrester, 11 Hast, 
60; Bush v. Brainard, 1 Cowen 78. 

It is also well settled that an owner of land may on his own 
premises dig a well, or pit, or ditch, or do any other lawful 
act in the enjoyment of his property, and he is not liable for 
consequential injuries to his neighbor’s cattle, although these 
causes of danger are unenclosed and unprotected. If he does 
such acts with an intent to cause mischief, and he uses induce- 
ments to produce such results, of course he is hable for conse- 
quent damages. 

If he places such causes of danger near a public highway, 
and does not take the necessary precautions to prevent dam- 
age, they constitute a public nuisance, and he is liable for 
consequences, and also to an indictment. But when a person 
merely allows a cause of damage to exist on his own premises, 
which does not amount to a public nuisance, and a licensee or 
trespasser sustains injury, he has no cause of action against the 
owner, and the question of negligence does not arise. Damages 
arise in such cases from what may be styled permissive causes 
of injury, such as leaving a well, or pit, or ditch unprotected. 
and unguarded. Ifan owner, even on his own premises, gives 
rise to an active cause of injury, he is required to use ordinary 
care to prevent damage; as, for instance, if he puts fire into 
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his own woods, he must take reasonable precaution to prevent 
it from spreading into the lands of his neighbors. These 
distinctions are illustrated in cases involving the responsibility 
of Rail Road Companies. 

A Rail Road Company is not responsible for the value of a 
cow that is killed by falling down an embankment, or into a 
cut or cattle-guard; but is responsible, if the cow is killed by 
negligence in running the train. This active cause of injury 
is so constant and wide-extended in its consequences, that the 
Legislature of this State, by statute, has imposed a pruma facie 
responsibility on Rail Road Companies in all cases of killing 
stock, The statute affords a just protection to the owners of 
stock, asitis very difficult for them to prove the circumstances 
of the injury, and it is not a hardship on the Companies, as 
their agents are always present when the act of killing is done, 
and if due care was used, it can be proved. 

Let us now apply these general principles to the case before 
us, So a8 to ascertain the rights and liabilities of the parties. 
The defendants, on their own land, had been engaged in the 
lawful business of manufacturing saltpetre. While so engaged, 
they kept a good fence around their works, as was required 
by the act ratified May 26th 1864; and no damage was sus- 
tained by any one. 

In April 1865, the United States’ forces came into the 
county, and the defendants ceased their operations, and never 
resumed them, as the war closed in a short time. When the 
business was discontinued, the defendants Ieft there some 
troughs and two hogsheads, containing a poisonous liquid, 
which had been used in the manufacture of saltpetre. At 
that time the premises were enclosed, and the troughs, which 
contained but little of the liquid, were covered with plank. 
The hogsheads were four feet high, and it was scarcely possi- 
ble for cattle to be able to drink the poisonous liquid within, 
as the hogsheads were not fuli. On the 24th of July,—more 
than three months after the said works.were abandoned,—the 
cattle of the plaintiff were found dead within and around the 
enclosure. These were substantially the facts proved on the 
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trial, and as the question of negligence is a legal one, we 
think his Honor erred in not telling the jury, that upon such 
a state of facts, the question of negligence did not arise, and 
the plaintiff was not entitled to recover even upon the first 
count of his declaration. 

If the question of negligence could properly arise in 
this case, we think that much might be said in behalf of the 
defendants, for a mere omission of duty. In the Spring of 
1865, the whole country was filled with alarm and confusion, 
produced by the closing scenes and events of a great civil war. 
When the minds of all men were full of fearful apprehensions 
for the safety of their lives, property and families, we think 
the defendants ought not to be held to a strict accountability 
for failing to empty two hogsheads of liquid saltspetre, which 
might possibly kill their neighbors’ cattle. 

Let us see if the plaintiff was guilty of no act of omission 
or commission, which contributed to his misfortune. He was 
a near neighbor of the defendants, and lived near the saltpetre 
works. He knew that the business was discontinued, and 
must have known that the troughs and hogsheads were in the 
enclosure. The public law above referred to must have 
advised him that the manufacture of saltpetre was a danger- 
ous business to cattle. His cattle were pasturing on the com- 
mon, and ordinary prudence ought to have prompted him to 
keep an eye on the enclosure of the saltpetre works. The 
defendants were not required to keep up the enclosure, except 
while engaged in their operations. The plaintiff’s cattle were 
trespassing on the Jands of the defendants, at the time they 
were killed. In this State the owners of cattle are not 
required to keep them enclosed, to prevent them from trespass- 
ing on the lands of neighbors. Laws v. N. C. R. BR. Co.,T Jon. 
468, This, however, is not aright, but a mere immunity given 
by law. The owner is not liable in damages for a trespass 
by his cattle upon unenclosed lands, but he takes this legal 
license with al] attendant risks and perils. This priviiege is 
similar to common because of vicinage in England. “It is a, 
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trespass, but the law winks at the trespass.” 2 Blackstone, 34. 
The owner of land may at any time drive away cattle from 
his common, and he is in no way bound to guard them from 
accidents. Anight v. Abert, 6 Burr. 472. 

The second count in the plaintiff’s declaration was for 
double the value of his cattle, under the Act of 1864 above’ 
referred to. This is a highly penal statute, and must be 
strictly construed. The defendants, by said Act, were required 
“to enclose their works with a good and lawful fences, while 
engaged in the manufacture of saltpetre.” The cattle were 
killed after the defendants had discontinued their operations. 
and his Honor was Nght in instructing the jury that the plain- 
tiff was not entitled to recover upon this count. 

The judgment must be affirmed, so far as it is appealed from 
by the plaintiff, and the judgment appealed from by the 
defendant must be reversed, and a verere de novo awarded. 

As appeals by both parties often produce difficulties as to 
costs, we think it proper to restate a rule of this Court, estab- 
lished in the case of Devereux v. Burgwyn,11 Ired. 490. To 
prevent difficulties as to costs, and to prevent cases from being 
made too complicated, the clerks of the Superior Courts will 
in future, when both parties appeal, make out two transcripts, 
so as to make, as there really are, two cases in this Court. In 
this case, the clerk of this Court, will state two cases on his 
docket, and charge costs against the plaintiff, in each case. 


Per CuRIAM. Ventre de novo. 
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A, CAPEHART o. J. HW. ETHERIDGE and W. T. SUTTON. 


A purchaser at a salé made by a trustee under a trust to pay debts, who is 
also a creditor secured in such trust, cannot enjoin the trustee from col- 
lecting the purchase money merely because he is a creditor to a much 
larger amount than he is debtor. Such an interference might derange or 
defeat the purposes of the trust. 


A trustee will not be permitted, to the injury of a cestué que trust, to sub- 
stitute his own Confederate money, when greatly depreciated, for more 
valuable trust funds. 


INJUNCTION, dissolved by Watts, J., at Fall term 1868, of 
the Superior Court of Norrnampron. 

The bill aileged that the complainant in 1860, was creditor 
for a large amount, of David Outlaw, of Bertie county, and 
that Mr. Outlaw, (January 8, 1861,) made a deed conveying 
to the defendants, a large estate, real and personal, to secure 
that and his other habilities; that being interested in having 
such property bring a good price, the complainant attended the 
sale by the trustee, and purchased slaves to the amount in value 
of about $4,000, or one-third of the debt due to him, giving 
two bonds therefor; that afterwards he removed to Baltimore 
where he was sued upon the notes, and jadgment taken, and 
an execution levied upon his property; that since then he has. 
returned to North Carolina, and now lives in Northampton 
county; that the defendant Etheridge, the active trustee, owns 
the notes In question, having put off upon some of the creditors 
in the trust, during the war, Confederate money at greatly 
depreciated rates, so, claiming to have purchased such notes. 

There were other allegations which the opinion of the Court 
renders if unnecessary to state here. 

The prayer was for an injunction against the execution in 
Maryland, &c., and for further relief. 

The joint answer of the defendants admitted the allegations 
inthe bill, so far as they are set out above—excepting that it 
stated that the deed in trust made several classes of creditors, 
plaintiff being in the last class, and an explanation was given of 
the manner in which the defendant Ktheridge became owner 
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of that one of the notes which he admitted that he claimed, 
viz: as the result of several disconnected transactions, at the 
conclasion of which it was transferred to him 6ona fide, &e. 
From the order dissolving the injunction, the plaintiff 
appealed. | 


Bragg and Peebles & Peebles, for the appellant. 


Barnes and W. A. Moore, contra, cited McDaniel v. Stoker, 
5 Ire. Kg. 274; Griffin v. Carter, Ib. 418; Mhoon v. Capehart, 
Bus. Eq. 30; Green v. Phillips, 6 Tre. Eq. 228; Deaver v. Eller, 
T Tre. Sq. 24. Dyche v. Patton, 8 Ire. Eq. 295; Parker v 
Grammer, Phil. Eq. 28. 


Dick, J. On the 8th day of January.1861, David Outlaw 
executed a deed in trust to the defendants, conveying his estate 
for the benefit of various creditors. The complainant is a 
large creditor and cestui que trust, placed in the last class in 
said deed. The defendants sold the estate according to the 
terms of the trust, and the complainant purchased two negroes 
at the sale, and gave two bonds, with sureties, for the purchase 
money. After the close of the war, the complainant removed 
to the city of Baltimore, where he was sued by the defendants 
on said bonds, and judgments were obtained, and executions 
levied upon his property. 

The object of this bill is to restrain the defendants from 
selling complainant’s property in Baltimore, until his equities 
set forth in his bill, are passed upon and adjusted. 

It is unnecessary for us to consider in this case, the power 
of a Court of Equity in this State, to restrain by mjunction, 
parties within its jurisdiction, from proceeding in the Courts 
of law of another State; for if the proceedings complained of 
were in our own Courts, we should hold that this injunction 
ought to be dissolved. 

The defendants assumed a trust which they are bound to 
execute in good faith, and with ordinary diligence, for the 
benefit of their cestws que trust. In performing this duty, 
they must collect the assets, and apply them in the manner con- 
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templated by the grantor. If the complainant by purchasing 
property at the trust sale, has acquired an equity to apply the 
purchase money to the satisfaction of his debts in the last class, 
then the purposes of the trust will be deranged and defeated. 
No such equity exists. If he had made an express agreement 
with the trustees to this effect at the time of the sale, then as 
against them the agreement might be valid. But no such 
agreement was made, and it is unnecessary to consider the 
question farther. 

It is charged in the bill that the defendant Htheridge has 
paid in Confederate money, the amount of the notes sued on, 
and now holds the said executions for his own benefit. It is 
well settled that a trustee cannot avail himself of his fiduciary 
character for any object of personal benefit, and such matters 
may be enquired into in an account of the administration of 
the trust; Adams, Iq. 59. 

But such questions will not be considered at the present 
stage of proceedings in thiscase. All the material allegations 
in the bill are positively and fully denied in the answer; and 
as this is a common injunction, it must necessarily be dis- 
solved. The rules of equity practice in cases like the present, 
and the distinctions between common and special injunctions 
are fully stated and discussed in the cases cited by defendants’ 
counsel. 

The complainant can continue his bill as an original, and by 
making the proper parties may be entitled, upon proofs, to 
have an account of the administration of the trust funds in the 
hands of the defendants. 

The interlocutory order in the Court below, dissolving the 
injunction, must be affirmed. 

Let this be certified, &c. 


PER Curiam. Injunction dissolved. 
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ABNER LATTIMORE v. THOMAS DICKSON, 


Where by agreement between a slave and his owner, certain notes belong- 
ing to the former were made payable to the latter for the benefit of the: 
former, ed, that upon the emancipation of the slave, the owner became: 
a trustee for him as to all such notes as were then in his hands. 


As to the time and the means of Emancipation, Quere, 


A demurrer bad as to part, is bad as to all. 


Bru, set down for argument upon demurrer, before Lutile, 
J., at Spring Term 1868, of the Court of Equity for CLEAVe- 
LAND. 

The bill alleged that the plaintiff was formerly the slave of 
one Lattimore, who had permitted him to make money for 
himself, under which license he had accumulated about seven 
hundred dollars, in good notes, which for better security, under 
the law, he had taken payable to one Nolin, a White man; that. 
Lattimore having died, the defendant had persuaded him to 
have the notes made payable to jim, promising to act as his 
friend, and telling the plaintiff further that he intended to 
‘purchase him; that the plaintiff, relying upon his assurances, 
had the notes transferred as requested, and that during the 
same year the defendant purchased him; that in 1862 the 
defendant sold him to one Bedford; that since his MKimanci- 
pation he has made demands upon the defendant for the 
notes or their proceeds, and the latter 1efuses to account 
for them, or pay him any part thereof; and that the defendant 
has collected all or a large part of such notes, partly since the 
Proclamation of President Lincoln, Mmancipating slaves, and 
partly since the Emancipation of slaves by the ordinance 
of 1865. The prayer was for discovery and an account, and 
for other relief. 

The defendant put in a general demurrer. 


Bynum, for the plaintiff. 


I. The emancipation of the plaintiff, remitted him proprio 
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angore, te his common law rights, and his remedies to enforce 
all contracts of imperfect obligation. 

‘The common law makes every presumption in favor of free- 
dom: 

(1.) Examples: <A. Lord makes a deed to, or contract with, 
or sues his villein. By implication of law, these acts enfran- 
chised him. 

(2.) The policy of our National Government was in favor 
of freedom. Slave trade was piracy, and those engaged in itare 
declared to be the enemies of all mankind. 

(3.) The disability to make a contract or sue was inciden- 
tal and collateral to the state of slavery, of arbitrary policy, 
not of natural right. In other words slavery was not an 
extinction of his natural rights of property, but only a suspen- 
sion of them, and when resumed by emancipation, spring up, 
and being revived shall have such arclation back as to validate 
contracts of imperfect obligation. 

(4.) This view is supported by the analogies of the law. 

(a.) An alien is made a denizen by letters patent, buys land 
-and dies; a sen born befere denization cannot inherit, but 
one born after may; but if naturalized by Act of Parliament, 

.a son born before, as well as after, may inherit. 

(b.) A man attainted of treason—his inheritable blood is 
destroyed, but if he receives a statute pardon, it is restored. 

(c.) A man having good title comes into possession by a 
-bad one; he is remitted to his good one. 

(d.) A man marries an alien woman, sells his land and dies; 
tthe wife is naturalized; she is remitted to dower in the land 
held. Co. Lit. 33 a. Our own Courts lean as far as possible 
to the support of the slave. For example. 

(1.) Haley v. Haley, Phil. Eq. 180 supports a devise and 
‘bequest to slaves. 

(2.) Lea v. Brewer, 5 Jon. Hq. 379, refuses to assist the 
exeeuter to recover the property of the slave, to benefit the 
amasters’ estate. 

(3.) Barker v. Swain, 4 Jon. Hq. 220, refuses the aid of the 
Court to the claimants of the slave’s money. 


308 IN THE SUPREME COURT. 


LATTIMORE v, DICKSON. 


(4.) White v. Cline, T Jon. 174, allows the trustee for the 
benefit of the slave, to recover. 

The cases show that the Court has never held that prop- 
erty of a slave acquired by consent of the owner, belongs to 
the master. The Court has been cautious in this, and prop- 
erly so. 

The doctrine of slavery here, is a modified form of the civil 
law of slavery. 

By the Roman law, the master was the absolute owner of 
all the acquisitions of the slave, withone exception—the slave's: 
“ neculium ”—this was a specified and limited amount of prop- 
erty he was allowed to hold for the comfort and convenience 
of his family. 

It is in analogy to that “peculium,” that our Court has 
refused to make an executor account for the acquisitions of 
slaves, made by the master’s consent, or his own consent after 
the testator,s death. 

Our Courts then have not held that the gains of the slave 
are the property of the master, but have recognized this “pecu- 
lium,” so far at least as to give him, if not a legal right, yet a 
quasi legal right to it. 

This “ scintilla juris,” so to speak, remains in the slave, is- 
sufficient to feed his estate in the contract with the defendant, 
and remit him to his complete right and remedy, on his eman- 
cipation. | 

If. This I claim as the legitimate result of emaneipation,. 
unaided by other legislation. But our second position is, that. 
the ordinance of the Constitutional Convention of 1868, ch.. 
XIV, gives the plaintiff the right to recover in this action. 

This ordinance is the will of the pcople in their sovereigu 
capacity, and is not restricted by the Constitution of the State, 
but only by the limitations of the Constitution of the United 
States. 

No limitation in the Constitution of the United States: 
affects the case; unless it is that which forbids the State to 
make a law impairing contracts. 
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But this ordinance does not impair, but enforces the obliga- 
tion of a contract. 

The objection on the other side is that the contract was 
void, and could not be validated by anaet or ordinance. But 
this Court in the case of Cooke v. Cooke, Phil. 583, held that a 
void marriage could be made valid by Act of the Legislature. 

This case is supported by many authorities. Cooley on Stat. 
Limitations 372 to 378, and cases there cited. MeCriicch v. 
State of Maryland, 4 Wheat 466; Balt. &@ Susg. Rail Road v. 
Neshit, et. al. 10 How. 395. 


Bragg, contra. 


1. The contract between the plaintiff and defendant when 
made was void. The defendant as master, in law, was the 
owner of the choses in action and the money arising therefrom. 
Barker v. Swain, 4 Jon. Eq. 220; Lea v. Brown, 5 Jon. Eq. 
370; White v. Kine T Jon. Law 174; Batien v. Fawk, 4 Jon. 
Law 233; McNamara v. Kevans, 2 Ire. 66. 

2. The Ordinance of 1868, ch. 14, p. 53, undertakes to 
divest vested rights. It is against the provisions of both the 
old and the new Constitution. See sec. 4, Bill of Rights in 
old and sec. 8 in new. University v. Foy, 1 Mur. 58; obert- 
son v. Barfield, 2 Mur. 390; Hoke v. Henderson, 4 Dev. 1. 

3. Retroactive legislation may affect remedies, but not rights. 
It cannot take property which the law has given to one, and 
confer it upon another, Hinton v. Hinton, Phil. 410. 


Reape, J. The simple story in the plaintifi’s bill strongly 
moves the conscience of the judge to give the relief which he 
seeks. 

We are clearly of the opinion, that all the choses in action, 
which the defendant had received for and on account of the 
plaintiff, at any time, even when he was a slave, and which he 
held in hand at and after the time when the plaintiff was 
emancipated, were held in trust for the plaintiff. And for 
this the plaintiff is entitled to a discovery, and an account. 
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The demurrer is therefore overruled; for a demurrer bad as 
to part is bad as to the whole. Adams’ Equity 335. 

We do not think it necessary to decide now, at what time, 
and by what means, the plaintiff was emancipated. It will be 
proper, therefore, for the defendant to discover all the choses 
in action which he has received at any time, for and on account 
of the plaintiff, and all the money collected, and when, and 
of whom; for we purposely pretermit the decision of the ques- 
tion, how far the defendant may be liable for everything he 
received, while the plaintiff was the slave of persons other 
than himself—as whether, if he did not hold the funds as trus- 
tee for the slave, he did for the owner of the slave; and whether 
the consent of the owner that the plaintiff might earn the funds 
in controversy, though imperfect at the time, will not, the 
same never having been withdrawn, enure to the benefit of the 
plaintiff, and be perfected with his emancipation, and his status 
asa citizen. Demurrer overruled. ‘This will be certified, &e. 


Per CuRIAM. Demurrer overruled. 


CATHERINE LASSITER and others ». C. W. WOOD and others. 


A will is to be construed not only by its language, but by the condition of 
the testator’s family and estate. 


Where a general purpose can be gathered from a will, particular disposi- 
tions in conflict therewith, must give way. 


(Bray v. Lanb 2 Dev. Hq. 372, and Biddle v. Carraway, 6 Jon. Eq. 95 cited 
and distinguished.) 


Action to enforce the payment of legacies, tried before 
Pool, J., at Fall Term 1868 of the Superior Court of PEr- 
QUIMANS. 

The plaintiffs were some of the legatces and devisees under 
the will of B. 8. Skinner, deceased; and the defendants were 
the executors, and other devisees and legatees. 

Benjamin 8. Skinner died in Perquimans county in March 
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1861, having first made and published his last will and testa- 
ment, which was duly admitted to probate, and a copy of 
which was filed as an exhibit to accompany the complaint. 
The parts of the will necessary to an understanding of the case 
are as follows: 

“Ttem 3d. I give, devise and bequeath to my son Benjamin 
S. Skinner, his heirs and assigns, forever, the lands and plan- 
tation whereon I now reside, containing, &c. Also one hun- 
dred and forty acres, lying, &c. Also one hundred and 
seventy-nine acres of land on the north east side of Sutton’s 
creek, &c., subject to my wife’s privilege of timber and fire- 
wood, as named in the first clause of this will. The condition 
of the gift of the one hundred and forty acre tract, is, that he 
pay to my son Joshua, the sum of two thousand and five hun- 
dred dollars—he to have one and two years to pay it in 
without interest.” 

“Item 4. * * * Myson Joshuais to receive from my 
son Benjamin 8. Skinner, the sum of two thousand five hun- 
dred dollars, as named in the third item of this will. This I 
consider due my son Joshua from my son Benjamin, to make 
up for the inequality in the value of their lands.” 

“Ttem 7. I give and bequeath unto my daughters Catherine, 
Mary, Alethia and Patsy, the sum of ten thousand dollars 
each, to be paid them out of my estate, also one bed and fur- 
niture and one bureau each—the legacy to my daughter Patsy 
to be paid her when she arrives at the age of eighteen or 
marries. The advances which I have already made, or may 
heareafter make to my married daughters, shall be taken as a 
part of their legacies of ten thousand dollars each, but no 
interest shall be charged on such advances.” 

“Ttem 8. I give, devise and bequeath unto my son-in-law, 
C. W. Wood, the land and plantation I purchased of T. F. 
Jones, &c., which I value at six thousand dollars; also 
one thousand dollars out of my estate to be by him held in 
trust for the use and benefit of my daughter, Louisa Gilliam. 

* * The above named tract of land, together with the 
legacy of one thousand dollars, and the sum of three thousand 
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dollars which I have already advanced to my son-in-law, 
Thomas H. Gilliam, makes up the sum of ten thousand dollars, 
and makes my daughter Louisa’s legacies equal to that of her 
sisters.” 

“Item 11. After the foregoing legacies and all the expenses 
attending the settlement of my estate, and carrying oui the 
provisions of this will be paid, I wish all the rest and residue 
of my property and estate of every kind, to be divided into 
eight equal shares, my children James L. Skinner, Benjamin 
S. Skinner, Joshua Skinner, Catharine Lassiter, Mary Wood, 
Alethia Hoskins, and Patsy Skinner, taking each one share, 
and the remaining eighth share I give, devise and bequeath 
unto Charles R. Wood, in trust for my daughter Louisa Gil- 
liam, &e.” 

By the results of the war, the estate other than the lands: 
devised to the sons, is insufficient to pay the pecuniary lega~- 
cies of $10,000 each to his four daughters. They, therefore, 
brought this suit demanding, that an account be taken of the 
personal estate in the hands of the executors; that the land,. 
not specifically devised to the sons, be sold, and the proceeds. 
applied to the payment of the legacies due the plaintiffs; that, 
if the legacies be not fully paid from this fund, a division be 
made charging the real estate devised to the defendants with 
the payment of the deficiency according to their legal liabili- 
ties, and that interest be ene upon the legacies due the 
plaintiffs. 

The defendants answered admitting the allegations of the 
complaint, submitting to an account of the personal estate, 
and further submitting to the construction of the will in other 
respects. 

Judgment for the plaintiffs accordingly; from which the 
defendants prayed and obtained an appeal. 


Smith and Bragg, for the appellanis. 
W. A. Moore and Gilliam, contra. 


Reape, J. The testator had a large estate, consisting 
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almost altogether of lands and slaves; and he had eight chil- 
dren, five daughters and three sons. 

The difficulty in settling the rights of the parties arises out 
of the altcred condition of the testator’s estate by reason of 
the emancipation of the slaves. 

It is apparent that the leading purpose of the testator was 
to make all his children equal. The purpose of the testator as 
gathered from the will, is always to be carried out by the 
Court, and minor considerations when they come in the way 
must yield. Especially is this so, when the purpose is 1n con- 
sonance with justice and natural affection. 

The bulk of the testator’s land is given to his sons in 
parcels, and although the land is not valued, yet it appears 
that he meant to give to each son about the same in value; 
because he charges the land given to his son Benjamin with 
$2,500, to be paid to his son Joshua: saying, “ this I consider 
due my son Joshua from my son Benjamin to make up for the 
inequality in the value of their lands.” That he intended to 
make his daughters equal, appears from the fact, that he gave 
to each of four $10,000, and to the fifth daughter he gave a 
tract of land valued at $6,000, and $1,000 in cash, which 
added to $3,000 that he had advanced to her husband would 
make her share equal with her sisters. And that he intended 
to make all, sons and daughters equal, appears from the fact. 
that he directs all the residue of his estate to be equally 
divided into eight equal parts, giving to each of his children a 
share. 

By reason of the emancipation of the slaves, the estate other 
than the lands devised to his sons, is insufficient to pay the 
pecuniary legacies of $10,000 each to his four daughters, and 
the main question is, whether the pecuniary legacies are a 
charge upon the real estate specifically devised. If they are,then 
the effect may be to exhaust the whole of the real estate, and 
leave the sons nothing; and if they are not, then the sons take 
almost all the estate from the daughters. That either effect 
would do violence to the intention of the testator, we have 
made plain. 


SS, 
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The 7th clause of the will is, “I give and bequeath unto my 
daughters Catherine, Alithia, Mary and Patsy, the sum of 
$10,000 each, to be paid them out of my estate.” 

We have considered this clause in view of the cases of Bray 
v. Lamb, 2 Dev. Eq. 3872 and Biddle v. Carraway 6 Jon. Eq. 
95; and without disturbing those cases, we put this case upon 
the ground of the manifest and leading purpose of the testator 
to share his bounty equally among his children. To effeet that 
purpose, we adopt the conclusion that the pecuniary legacies 
to the four daughters each, of $10,000, are chargeable upon the 
lands devised to the sons, so far as is necessary to produce 
equality among all the children of the testator. To this end 
the residue must be ascertained and applied so far as it will 
go, and all the property, real and personal, not specifically 
devised and bequeathed must also be ascertained and applied 
to the satisfaction of the pecuniary legacies to the four daugh- 
ters; and if the said legacies are not satisfied in full, then the 
specific devises of land must be valued, and if their value shall 
be over and above the amount paid by the residuum, &c., to 
the daughters’ legacies, then such overplus shall be equally 
divided among all the sons and daughters, so as to make all 
equal. 

The reference for an account, was a proper order on the 
cause. 

The order for the sale of the real estate other than that 
Specifically devised, was also proper. 

The interest upon the pecuniary legacies is properly charge- 
able from and after a year from the death of the testator. 

This will be certified, &e. | 


PER CURIAM. Judgement accordingly. 
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W. PALMER v. ISAAC ANDERSON, 


Where, by consent of the owners, a line is run between two contiguous. 
tracts, such consent 18 a mutual Heense to both parties to treat such line 
as the true boundary; and neither party can hold the other as a tres- 
passer, without a revocation of that license. 


Trespass, @. C. F., tried before Afichell J., at Fall term 
1868, of the Superior Court of CALDWELL, 

The facts are sufficiently set forth in the opinion of the 
Court. 

Verdict and judgment for the plaintiff; whereupon the defen- 
dant appealed. 


Folk, for the appcHant. 


Matone, contra. 


SeTtLe, J. The plaintiff and defendant being owners of 
adjoining tracts of land, agreed to have the line between them 
run, so that the defendant might know how far he might clear 
his land; and for this purpose they employed one Pool to run 
the disputed line. 

In pursuance of this agreement, Pool did run and fix a 
certain line, as the true line between the parties, and when the 
survey was completed, the plaintiff said to the defendant and 
his sons: “Now boys you know where to come to.” 

Soon thereafter, the defendant took possession of the locus 
im quo, and began to clear and fence towards the line fixed by 
Pool, but did not cross that line. The plaintiff then brought 
this suit, and his Honor charged the jury, that he could not 
recover unless his consent had been revoked, and they might 
look to the subsequent conduct of the parties to find the revo- 
cation. | 

Viewing the case in the most favorable light for the plain- 
tiff, we concur with his Honor, that he could not recover 
unless he could show a revocation of his license. 

The only evidence offered to show a revocation, was the 
fact “that after Pool surveyed the line, and the defendant 
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took possession and began his work, one Dickson also surveyed 
or run some of the lines, at the instance of plaintiff and defen- 
dant. Whether Dickson surveyed and adopted the Pool line, 
or some other line, does not appear from the evidence. Nor 
does it appear whether the plaintiff revoked, or repeated his 
former words, “ now boys you know where to come to,’—the 
Pool line. 

We think that his Honor should have instructed the jury 
that there was no evidence of a revocation. His failure to do 
so, entitles the defendant to a new trial. 


Per CurRIAM. Ventre de novo. 


FREEMAN HURDLE ov. JOHN FPF. LEATH. 


The ob‘est of a reference in matters of account is to have aplain and full 
statement of the figures and facts, so as to enable the parties, on excep- 
tions, to present to the Court such matters as may be controverted in an 
intelligible manner; and to enable the Court to dispose of them without 
the labor of wading through all of the testimony, and in fact, of trying 
the whole case over again, To this end, the master should set out the 
facts found by him, and not content hmself with a general reference to 
the depositions. 


Exceptions to a report, under an order for taking the 
accounts of a guardian, in the course of a suit brought against 
him by his wards, in the Court of Equity for CasweLt. 

No statement of facts is necessary. i 


Bragg, for the exceptions. 


No counsel, contra. 


Pearson, C. J. Without particular reference to the excep- 
tions filed, the report will be set aside as vague, uncertain and 
unsatisfactory; and the whole matter will be referred to the 
elerk of this Court, to state the account. 

The object of a reference in matters of account, is to have 
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a plain and full statement of the figures and facts, so as to 
enable the parties, on exceptions, to present to the Court such 
matters as may be controverted, in an intelligible manner, and 
to enable the Court to dispose of them, without the labor of 
wading through all of the testimony, and, in fact, of trying 
the whole case over again. To this end, the master should 
set out the facts found by him; and not content himself with a 
general reference to the many depositions he has taken pro 
and con, thus leaving the Court to find the facts from the 
pleadings and proofs, in regard to the whole case; whereas, 
the matter should have been so stated as to have the ruling of 
the master, upon any contested question of law or of fact, 
presented to the Court by exceptions. 

For illustration: the report sets out, “the defendant also 
files $557 in currency of various banks of this and other 
States, as guardian funds, which I allow him as a credit,” 
with a reference to the depositions, en masse. When this 
money was received by the defendant, is a fact controverted; 
the plaintiff alleged he received it about the time of the Sur- — 
render, when it was worthless. The defendant, in general 
terms, seeks to make the impression that he received it at a 
time when it was perfectly good. The master does not decide 
the fact, and his opinion, either as to the law, or the fact, 
cannot be made a subject of a review by an _ excep- 
tion. Again, the report sets out that “the defendant files the 
following guardian bonds, for money loaned by him, belong- 
ing to his wards, viz: &c., for which I alfow him credit,” and 
the depositions are referred to en masse. 

Whether, in the opinion of the master, the surcties to 
these several bonds were good and sufficient at the time the 
bonds were taken, or whether they are now good, or the bonds 
totally worthless, we are not informed. The matter is left at 
large, and the Court is in no way aided by the report. In 
regard to one of the bonds it is alleged that additional names 
were added as sureties, as late as 1866. How the fact is, 
or what, in the opinion of the master, is the legal effect, we 
are not informed. 
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It is unnecessary to allude to any other particulars, as the 
whole matter will be reported on by the clerk of this Court. 


PER CURIAM. Report set aside. 


JOHN W. STEPHENSON ». TODD, PUGH & CO. 


Defendants in oriyinal attachments may appear and plead without giving bail. 


In such cases any judgments theretofore obtained against garnishees. 
should be set aside ; 


And if money had been collected upon such judgments, that should be 
repaid to the garnishees; xo¢ paid over to the defendant. 
(Holmes v. Saeket, ante 58, cited and approved.) 


Novrr.—tThe law in the first paragraph above has been modified by the 
Code of Civil Procedure. 


ORIGINAL ATTACHMENT, before Watts, J., upon motions in 
the cause at Fall Term 1868, of the Superior Court of Nort # 
AMPTON. | 

The attachment was issued on the 14th day of March 1868 
and certain persons were summoned as garnishees. At Spring 
term 1868, judgments were taken against them for the several 
sums by them confessed to be due to the defendants in the 
attachment, and these sums were afterwards collected and paid 
into office under executions returnable to Fall term 1868. At 
Fall term 1868, the defendants intervened by attorney; and 
moved (1) to be allowed to plead, (2) to have the judgments 
against the garnishees set aside, and (3) to have the money 
which had been paid into the office by the garnishces paid over 
to the defendant, or his assignee. 

These motions having been allowed by his Honor, the plain- 
tiff appealed. 


Peebles & Peedles, for the appellant. 


1. By replevying, the defendant did not release the plain- 
tiff’s hold upon the fund raised from the garnishees. Simpson 
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v. Harvey, 1 D. & B., 208; Spruill v. Trader, 5 Jon. 42; 
Parker v. Gilreath, 7 Ire. 400. 

2, At all events, the motion here was made too late. Wash- 
ington v. Sanders, 2 Dev. 345. 

8. In such ease also, the Code of Civil Procedure requires 
an undertaking from the party who replevies, § 213. That 
section repeals former provisions. State v. Woodside, 9 Ire. 
496. 

4. The judgment against the garnishees was regular, and 
could not be set aside at a subsequent term. Dawis v. Shaver, 
Phil. 18; Skinner v. Moore, 2 D. & B., 138. 

5. The Court erred in taking the money raised out of the 
girnishees, from the plaintiff, and giving it to the defendant. 
Yurbro v. State Bank, 1 Dev. 25; Sanford v. Roosa, 12 John. 
162; Hill v. Child, 3 Dev. 360; Washington v. Sanders, ubt 
Sup. 

Bragg, contra. 


1. The defendant could replevy without bail. Holmes v. 
Sackett, ante 58, Bill of Rights, § 16. 

2. The practice in this case is governed by the Rev. Code.. 
Const. Art. 4, § 25, Code § 8. 

3. The judgment against garnishees in attachments is only: 
provisional, and abides the issue of the suit; being in satisfac- 
tion of the judgment for the plaintiff 7f he get one. Freeman v. 
Grist, 1 D. & B., 217; Myers v. Beeman, 9 Ire. 116; Tindelt 
v. Wall, Bus. 3; Ormand v. Moye, 11 Ire. 564; Bryan v. Green,. 
3 Ire. Eq. 169; Skinner v. Moore, 2 D. & B., pp. 148 and 
150—1. 

4, After the replevy, the money being in Court, the defense 
dants had a right to it; it may not be very material how it got 
there. 


Pearson, C. J. At common law, judgment could not be- 
entered against a party, unless he appeared and made defences 
hence the necessity for distress infinite, and outlawry. By.the 
Court act of L777, it is provided, that if the writ be served,. 
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and the defendant fails to appear, judgment by default may be 
entercd. But if he absconded or so concealed himself that the 
process could not be served, no judgment could be had. To 
remedy this evil, and to compel an appearance, it is provided 
that, in'such cases, the property of the party may be attached, 
and any person indebted to him, may be summoned as garni- 
shee, a judgment entered, and the debt collected, subject to the 
final judgment in the action. If the defendant appeared and 
replevied,—that is, gave bail to the action, the property 
attached was discharged, and the judgment against the garni- 
shee was set aside; and if the money had been collected, it was 
returned to the garnishee; for, the object being accomplished, 
that is, the appearance of the defendant being compelled, all 
that had been done to effect that object, passed for nothing. 

On the argument, a distinction was suggested between a 
discharge of the property, by giving bail to the action; and 
setting aside the judgment that had been taken against the 
garnishee. There is no ground, on principle, for this distine- 
tion. The same reason applies to both cases, and the supposed 
distinction is not supported by any authority. 

It was also urged, if the judgment against the garnishee is 
set aside, the money paid into Court to abide the final judg- 
ment, ought to be taken out by the defendant in the action; for 
it was collected upon a debt admitted to be due to him, and 
he should have it in discharge of the debt. 

This would seem to be so at first blush, and his Honor 
adopted that conclusion, but, on consideration, the position will 
be found untenable. The defendant was not a party to the 
proceedings against the garnishee, and is not bound by it; he 
may allege a larger sum to be due to him than that confessed, 
and there is no mode by which, in a proceeding at Jaw, he can 
be required to accept that amount, and release all further claim; 
so the only way is to undo what has been done in order to 
compel the defendant to appear, and put all parties 2 statu 
quo. | 

Since the act abolishing imprisonment for debt, it is settled, 
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that a defendant may enter his appearance, and plead to the 
action, without giving bail. Holmes v. Sackett, Phil. 58. 

This discharges the property attached, and also vacates the 
judgment against the garnishee, and gives him the right to 
take the money out of Court. It will be remarked, that after 
the abolishment of imprisonment for debt, the remedy by 
attachment was of Jittle or no effect. But the Code ot Civil 
Procedare puts the matter on a much better footing. 

So much of the order, as allows the defendant to enter his 
appearance and plead ,without giving bail, is afhrmed; so much 
as directs the judgment against the garnishees to be set aside, 
is affirmed. But so much as directs the money collected from 
the garnishees to be paid to the defendant, is reversed, and it 
is ordered that the money collected from the garnishees be 
paid back to them respectively. 

The plaintiff will pay the costs. 


PER CURIAM. Ordered accordingly. 


8. 5S. MARSIT + JEREMIAH WILLIAMS and JAMES BRINKLEY, 


As the Code of Civil Procedure does not provide for the writ of Recordar 
until further legislation, the Courts must be governed in respect to that 
writ by the rules of the Common Law. 


Attachment under the Code is not an original but an auxiliary remedy, and 
can be issued only for the causes specified in 94 197—201. 

A Justice of the Peace has no power to depute a special officer to execute 
civil process. 

(Garlick v. Jones, 3 Jon, 404 cited and approved. ) 


ORIGINAL ATTACHMENT, before Jones, J., upon a writ of 
recordart, at Fall Term 1868 of the Superior Court of 
BEAUFORT. 

In September 1868, the plaintiff sued out the attachment 
before a Justice of the Peace, which after reciting that the 
plaintiff had made oath before him “that Jerry Williams 
and James Brinkley are jointly indebted to him in the sum On 
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one hundred and fifty dollars, and the said Edward S. Marsh 
having given bond,” &c., directed the property to be seized, 
&c. Upon the writ was an endorsement by the Justice 
deputing one Ormand, “in the absence of a lawful officer,” to 
execute it. | 

Under the attachment Ormand seized certain personal prop- 
erty, as the property of the defendant Williams, who was. 
present and protested against the seizure. After judgment. 
was given, Williams desired to appeal, but was informed that 
he could not without depositing a large sum in cash, which he 
was unable to do. 

On the 9th of November, Williams filed a petition before: 
Jones, J., in the Superior Court of Beaufort county, praying 
for a recordart, and an injunction against the parties who. 
purchased the property at the sale under the attachment.. 
His Honor ordered the writ to issue as prayed for, and also 
allowed a writ of supersedeas. 

Upon returns under these orders coming up for considera- 
tion, his Honor, after argument by counsel, adjudged that the 
proceedings before the Justice were illegal and void; that the 
property seized under the attachment should be delivered up to 
the petitioner; and that the plaintiff in the attachment should 
pay all costs. 

Thereupon the plaintiff appealed. 


Warren & Carter for the appellant. 
Sparrow & Satterthwaite, contra, cited Wilson v. Britton, 
26 Barb. 564; Garlick v. Jones, 3 Jon. 404. 


Dick, J. There is no provision made in the Code of Civil 
Procedure, for the writ of recordarz. This important reme- 
dial writ, or some proceeding of the same nature is almost 
indispensable in the due administration of justice. Until the 
practice and proceedings in such cases, are established and 
regulated in the Code, the Courts must be governed by the 
rules of the common law. The writ of recordari in the nature 
of a writ of error, is the proper proceeding to set aside the 
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false judgment complained of. In such cases the merits of the 
matter are not enquired into, but only questions of law are 
considered. 

The proceedings before his Honor in the Court below are 
some what irregular in form, but they are sufficient in sub- 
stance to meet the ends of justice. 

The defendant Marsh sued out an original attachment be- 
fore a Justice of the Peace, against the property of the plain- 
tiff in this case. his kind of process has been abolished by 
the Code, and now the original process in every civil case is 
the swmmons. The warrant of attachment can be used as an 
auxiliary remedy to secure the satisfaction of a judgment 
which may be obtained by the summons and complaint, but it 
can only be issued upon affidavit for causes specified in sec- 
tions 197 and 201. 

The proceedings before the Justice set forth in this case, 
are not only irregular but void, for the-following reasons: 

1st. There is no summons to sustain the auxiliary remedy 
of attachment. 

2d. It appears that Williams was in the county, and was not 
attempting to evade process. 

3rd. The affidavit does not set forth that the debtor hag 
removed or is about to remove his property from the State, or 
to assign, dispose of, or secrete the same with intent to defraud 
dus creditors. 

4th. The Justice had no right to depute a special officer to 
execute civil process, Garlick v. Jones, 3 Jon. 404. 

There are other irregularities, which it is unnecessary to 
notice. The whole matter was before his Honor in the Court 
below, and although the proceedings are somewhat irregular, 
substantial justice has been done. The judgment must be 
affirmed. Let this be certified. 


PEB CURIAM. Judgment affirmed, 
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THOMAS D. SLEDGE v. PETER BLUM and wife. 


Under the Code of Civil Procedure, a Judge may at the instance of the 
defendant, modify an injunction previously granted, without giving notice: 
to the plaintiff; but in such case he must found his action merely upon 
the complaint; and cannot consider the answer, or affidavits on the part. 
of the defendant. 


In case of an appeal] from an interlocutory order the Court is confined to a. 
consideration of the very point on which the appeal is taken. 


Semble, that an injunction granted without requiring a bond is only «regular, 
and not void, 


Also, that in analogy to the case of mines already opened, itis net waste for 
an occupant to continue to make brick on premises used for that purpose: 
when the occupancy commenced. 


Action for the recovery of land, and for an injunction, 
heard by Watts, J., upon a motion to dissolve the injunction 
theretofore granted, in the Superior Court of Wake, at Cham- 
bers, December 14, 1868. 

The complaint showed that the plaintiff had agreed to sell 
to the defendants the land in question, giving them the right. 
to occupy it, they doing no damage thereto until they should 
have permission from the vendor; that the defendants entered 
and had been for some time digging up the soil and making” 
it into brick, whereby the lease became void; that the plain- 
tiff has demanded possession, &c. 

The prayer was for a recovery of the land, and a reasona- 
ble rent; and for an injunction. An injunction was granted 
accordingly on the 20th of October 1868 and without requir- 
ing a bond from the plaintiff. 

The answer of the defendants alleged that they had bar- 
gained for the land from one Russ, and that the plaintiff, know- 
ing it, volunteered to advance the price to Russ, and give them 
two years to repay him; that they gladly complied, and there-. 
upon a deed was made to the plaintiff, and he signed the. 
agreement mentioned in the complaint; that at the time when 
the agreement was made, they had been in possession of the 
land for some time, and had been making brick upon it, as the: 
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plaintiff well knew, there then being a kiln of 22,000 brick 
standing on the land; that the plaintiff knew that they 
expected to raise the money for the land by making brick on 
it and gave his consent to the making of the brick made since 
the agreement, which were only some 4000 or 5000, made out 
of clay that had been dug from a basement upon the premises; 
that subsequently the plaintiff had withdrawn his consent. 

After the answer had been filed, the defendants moved to 
dissolve, without giving notice to the plaintiff. His Honor, 
reciting that the cause came on to be heard before him upon 
the answer, upon a motion to dissolve the injunction of Octo- 
ber 20th 1868; ordered the injunction to be modified so as to 
allow the defendants to sell their brick on hand at the time 
such injunction was issued; also that defendants might burn 
other brick upon the premises, turning them over when burnt 
to a receiver; and that such receiver sell them and account. 
for their price to the plaintiff. 

Upon being notified of this order, the plaintiff appealed 
therefrom. 


fowle & Badger, for the appellant. 


Busbee & Bushee, contra. cited Bruce v. Conal Co., 8 How. 
Pr. Rep. 440; Peck v. York, 24 1b. 363; Smith & Tiff. Pr. 1, 
308; Thompson’s Prov. Rem. 334; Hoffman, Jb. 840; Sanford 
v. Granger, 12 Barb. 392; Ramsour v. Shuler, 8 Ire. Eq. 304. 


Pearson, C. J. The appeal presents this question: A 
Judge grants an injunction at chambers without notice to the 
defendant, upon the complaint filed; is the same Judge 
authorized to modify or vacate the injunction, at chambers 
upon the coming in of the answer, without notice to the plain- 
tiff? This depends upon the construction of sections 195 and 
297 of the Code of Civil Procedure. 

sec. 195. “If the injunction be granted by a Judge of the 
Court without giving notice, the defendant at any time before 
trial may apply upon notice to a Judge of the Court in which 
the action is brought to vacate or modify the same. The 
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application may be made upon the complaint or affidavits on 
which the injunction was granted, or upon the affidavits on 
the part of the defendant, with or without the answer. ” 

Sec. 297. “ An order made out of Court: without notice to 
the adverse party may be vacated or modified without notice, 
by the Judge who made it, or may be vacated or modified on 
motice, in the manner in which other motions are made.” 

Our construction of these two sections, taking them in con- 
nection, is—where a Judge acting on the complaint without 
notice to the defendant, grants. an injunction, he may after- 
wards, acting on the complaint alone, without notice to the plain- 
tiff modify or vacate the injunction, as irregularly or improvi- 
dently granted. But if he goes out of the complaint and takes 
into consideration the answer and the affidavits filed for the 
defendants, the plaintiff is then entitled to notice, and may 
meet the affidavit by counter-affidavits. This makes the two 
sections fit into each other, and is the only construction by 
which they. can be made to harmonize. 

The defendant then took -the objection that the injunction 
ought to be vacated in this Court, because it issued without 
an injunction bond. This Court is confined in cases of an 
appeal from an interlocutory order, to the very point.on which 
the appeal is taken. 

If we were at liberty to notice this objection, we incline to 
the opinion that although the injunction issued irregularly, 
yet it is not void, and the Judge has power to put the matter 
right, by allowing a bond to be filed “‘nunc pro tunc;” in other 
words we do not consider the injunction bond as a condition 
precedent, on which the validity of the injunction depends, but 
as directory to the Judge; and the irregularity may be cured 
by putting in a bond afterwards on leave. 

So, if at liberty to go out of the point made by the appeal, 
we incline to the opinion that if notice had been given to the 
plaintiff, so as to authorize the Judge to Jook into the answer, 
it discloses ground on which the injunction should not merely 
have been modified by appointing a receiver, but should have 
been vacated absolutely; for the answer is responsive to the 
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complaint, and discloses the fact that the lease for two years 
(as it is termed in the bill) or, more properly, the right to occupy 
for two years without rent (a@ lease always implies the pay- 
ment of rent, if it be but a barley corn) gives to the defendant 
a right to use the clay for the purpose of making brick, as he 
had been doing before. 

The case falls under the class of cases in regard to working 
mines that are open at the date of the lease,as distinguished 
from opening new mines. Upon this however we express no 
decided opinion. 

There is error in the interlocutory order appealed from. 
Judgment reyersed; Plaintiff is entitled to his costs in this 
Court. This opinion will be certified. 


Per CurRIAM. Judgment reversed. 


F. W. SHAW aud WIFKH, and others +. DAVID COBLE and others. 


A guardian who advances money for his ward over and above the income 
of his estate, in order to set him up in business, or for other purposes, 
without applying to the Court for leave, is not entitled to charge the 
ward with it. 

Where the administrator of a deceased ward settled with the guardian in 
February 1864, and received from him Confederate money at its face 
value in payment of the balance due the ward, 


Held, that such payment was conclusive, and the guardian was entitled to 
credit for it in an account taken between him and his ward’s next of kin. 


BILL, set for hearing upon exceptions to a report by the 
clerk and master, at Spring Term 1868 of the Court of Equity 
for GuiILrorD, and transferred to this Court by consent. 

The plaintiffs were the next of kin of one John Amick, 
deceased, and the defendants were the guardian and the 
administrator of the deceased, together with a representative 
of another one of the next of kin. 

At Fall Term 1866 the cause had been referred to the 
clerk and master, to state an account. At Spring Term 1868 
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the report of the master was filed, with the exceptions thereto. 

The exceptions were as follows: 

Ist. “That the clerk and master did not allow the defendant. 
Coble, as guardian of John Amick, credit for the amount. 
expended in setting up his ward as a farmer upon his own 
land.” | 

2nd. “That the guardian is not allowed credit for the $7.25 
paid to F. W. Shaw for the difference in the division of his 
wife’s land.” 

3rd. “ That he is charged with the balance, after taking out 
the gold value, of the payment to the defendant Lineberry on 
the 19th of Feb., 1864, of. the sum of $699.39, viz: 458.54.” 

4th. “That the defendant Coble is not allowed credit for 
the sum of $699.36, paid by him to the defendant Lineberry, 
Feb. 19th, 1864.” 


Bragg, for the plaintiffs. 
Scott & Scott, for the defendants. 


Reape, J. I. The first exception isoverruled. A guardian 
who advances money for his ward, over and above the income 
of his estate, in order to set him up in business, or for other 
purposes, without applying to the Court for leave, is not enti- 
tled to charge his ward with it. It is against the interests of 
society, and the policy of the law, and often ruinous to the 
ward, to allow him the use and control of his property, and 
an expenditure beyond the income of his estate. 

II. The second exception is sustained. The payment of the 
incumbrance upon the land of the plaintiff’s wife, enured to 
his benefit, and it ought to be allowed. 

Ill IV. The third and fourth exceptions are considered 
together. Coble, the guardian, settled with Lineberry, the 
administrator of the decased ward; and there being a balance 
foimd. to be due by the guardian, of $699.36, he paid the 
amount in Confederate money, which was greatly depreciated,. 
to. Lineberry, the administrator, and took his receipt: Whether 
the administrator ought to have received it or not, he did 
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receive it, and that is a discharge to the guardian, and it 
becomes a matter between the administrator, Lineberry, and the 
plaintiffs, and Lineberry is responsible to the plaintiffs for the 
full amount ($699.36,) because it was his fault to receive 
$699.36, in Confederate money, when it was so far depreciated 
as to be worth only $33.00. 

The account will be reformed in accordance with this opin- 
ion, and a decree accordingly. 


PER CURIAM. Decree accordingly. 


JAMES WOOD, Adm’r. ». F. G. PARKER, and others. 


v 


Although a Court will set aside a sale made under its order, upon its being 
reported, or otherwise appearing, that the highest bid is inadequate; yet. 
itis not according tu the practice in such cases, to accept a higher bid" 
tendered by another party since the sale. 


The proper order is, to re-open the biddings. 


Morion to set aside a sale, reported as having been made- 
under an order of this Court at June Term 1868. 
No statement of facts is necessary. 


Wooten, for the plaintiff. 
Strong, contra. 
Bragg, for the purchaser. 


SETTLE, J. In pursuance of a decretal order made in this. 
cause, at the last Term, the Commissioner reports that after 
due notice, he sold at public auction the “ Goodman” tract of 
Jand mentioned in the decree, to one Jesse Jackson, for the 
sum of eight hundred and twenty-five dollars. 

He reports that he does not believe that the land sold for 
its full value, and he further reports an offer from one William 
W.N. Hunter, to take the said Goodman tract of land, at the- 
sum of eleven hundred dollars, and to pay the amount of cash. 
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decreed to be paid, and give bonds with approved security for 
the remainder of the purchase money. 

This Court certainly has the power to set aside a sale made 
in pursuance of its authority, either for the relief of the owner 
of the property if the price bid be inadequate, or for the 
relief of the purchaser if from mistake or fraud he has bid 
too much for the property. In the exercise of its large dis- 
cretion, it will administer justice and equity to all persons 
interested. Sales of this character are only conditional, they 
are not complete until they have been reported to and con- 
firmed by the Court. 

We need not cite authority for the general principles above 
stated; they are frequently called into practice, and this 
appears to be a proper case for their application; for the 
Commissioner reports that the price bid is inadequate, and his 
report is supported by the proposition of Hunter. But this 
Court is asked to accept the bid of Hunter and decree a sale 
to him at his advanced price. 

We can find no case either in our own or in the English 
books, where a Court has exercised such authority. The 
practice has been to re-open the biddings, upon such terms as 
appeared to be proper under all the circumstances, and we do 
not feel disposed to depart from well established rules. 

The first purchaser cannot complain of this, for he bid with 
the understanding that the whole matter was under the con- 
trol of the Court, and that the sale might be set aside, if in 
the exercise of its discretion the Court thought proper to 
do so. | 

We are of the opinion that the biddings shouid be re-opened 
upon the terms set forth in the former decree. 


PER CurRIAM. Order accordingly. 
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In construing a will, the chief object being to ascertain the meaning of the 
testator, words may be supplied or abstracted, grammatical arrangement: 
disregarded, and clauses transposed ; therefore, 

Where the context requires it, ‘‘ oldest” may be read, ‘‘ youngest,” 

Where a testator in 1861, provided that ‘ Hellen” should ‘ receive $2,000 
less than either of my other two children,” out of an estate consisting of 
lands, slaves, &c., Held, that the amount at present, by which Hellen’s 
share is to be diminished, is to bear such proportion to $2,000, as is 
borne by the present value of the estate (reduced by the results of the: 
war) to such value in 1861. 

Provisions, that upon the marriage of the testator’s second daughter, her 
share should be taken out and allotted to her; and if either of the three 
youngest children, of whom the daughter was one, should die before the 
time appointed for the division of the estate, the survivors should inherit 
her share,—did not operate to give such daughter’s share to the survivors, 
upon her death after marriage, although, in fact, there had been no 
division of the estate. 

Where a testator directed a division of his estate upon a certain contin- 
gency, and that a particular share thereof should thereupon be regarded. 
as realty, Held, that such share was to be so considered from the happen- 
ing of such contingency, even although there was no division, 


Bru, by an executor, praying for advice, and the construc- 
tion of a will, filed to Spring term 1868, of the Court of Equity 
for Bertie, and at the same time transferred by consent to 
this Court. 

The testator died in the early part of 1861, leaving four 
children, the eldest, Anne E., of full age, then and still the wife 
of Edward Watson; Hellen R Lee, then under age, who in 
1863, intermarried with Jas. P. Johnson, and died leaving 
issue, which has since also died; William Joseph Lee, and Mary 
Jane Lee, who are still under age. 

The value, at the death of the testator, of his personal estate, 
consisting of slaves, &c., was about three times as great as that 
of his real estate. The parts of the will necessary to an 
understanding of the opinion are as follows: 

“Ath. I desire that my plantation called Green Pond shall 


Novrs.—This case was decided at the last Term. 
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be kept up by my executors, retaining my slaves there, and to 
carry on and manage my farm just as if I were living, to hire 
out my surplus negroes, or to purchase other lands to work 
them on, to sell such refractory and disobedient negroes as they 
may deem most advantageous for my estate, and purchase 
others in their place if necessary, and to exercise their best 
judgment in its management until my youngest child becomes 
of age or marries. 

“5th. I desire that when my daughter, Hellen R. Lee, 
arrives at the age of twenty-one years or marries, that her 
share shall be taken out of my estate. and for this purpose I 
desire my executors to select three prudent and discreet men 
to value my land, and her share of said value to be paid over 
to her, and the money. so paid, I wish to invest in her as real 
estate, and descend accordingly, to her heirs, to be considered 
as so much land, and in the division and allotment to my said 
daughter Hellen, I desire that she receive two thousand dollars 
less than each of my other two children, William Joseph and 
Mary Lee; in other words, that my two last named children 
are to receive two thousand dollars each, more than Hellen, 
out of my estate. 

“6th. I desire that when my eldest child becomes of age or 
marries, that the whole of my estate then be divided between 
my two youngest children, if the said Hellen has received her 
portion; but if at that time my daughter Hellen is unmarried, 
between her and my two youngest children, reference still 
being had, that she is to receive two thousand dollars less than 
each of the other two, and if. either of my three youngest chil- 
dren suould die before the time appointed for the division of 
my estate, then it is my desire that the survivor or survivors 
shall inherit that share or. shares, and in no event is my 
daughter Ann E. Watson, to receive any portion of my estate.” 

The second daughter Hellen, after marriage and the birth 
of issue, died, without having her share of the estate valued and 
set apart her, according to the requirements of the 5th item of 
the will, she and her husband consenting to the executor’s 
retaining possession and continuing the management thereof. 
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he bill states that the plaintiff is in doubt as to the proper 
construction of the will, the defendant claiming that the share 
of his deceased wile, if real estate, descends as an inheritance 
in fee to him, by the death of his child, or if personal estate, 
vests in him as administrator of his wife; while the plaintiff, 
as testamentary guardian of William and Mary Lee, claims 
that the share of the said Hellen, by virtue of the 6th item of 
the will, vested in her surviving brother and sister. 

The defendant further claims that an account should be 
stated of the value of the testator’s real and personal property 
at the time of his death, and its present value, and that the 
differences in the devises and legacies should be equitably 
modified by reason of the depreciation in value of the personal . 
estate, by Emancipation of slaves and other causes; and that 
his share should not be as much as two thousand dollars less 
than that of William Lee and Mary Lee, each. 


Smith, for the plaintiff. 


Peebles, conti a. 


Reaps, J. In construing wills the paramount object is to ascer- 
tain the meaning of the testator. To accomplish this, words may 
be supplied or abstracted, grammatical arrangement disre- 
garded, and clauses transposed. Sometimes this is necessary to 
be done to such.an extent as to cause it to be carelessly said, 
that the Court makes the will. But, so far from this being 
true, there is nothing about which the Court is more carcful 
than to ascertain and declare the exact meaning, and to give 
effect to the slightest wish of the testator. 

The scope of the will in this case evidently is, that the bulk 
of the estate shall be kept together, and managed by the exe- 
cutors as the testator had managed it, until the youngest child 
shall arrive at age or marry, and then be divided among his 
three youngest children, Hellen, William and Mary, charging 
his estate however with such sum as would make William and 
Mary’s shares $2,000 each, more than Hellen’s. With the pro- 
vision that, if Hellen should marry before the period fixed for 
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division, then, and in that event, her share should be taken out 
and set apart to her. Although this is the evident scope of 
the will, yet we are met with these perplexities: 

Ist. The fourth clause of the will, in express terms, makes. 
the period of the division of the estate, when the youngest 
child arrives at age or marries, and the sixth clause,in terms 
equally express, fixes the period of the division, when the 
oldest child arrives at age or marries. We are however satis- 
fied that “ oldest” was written in the sixth clause by mistake: 
for “ youngest, ” because the oldest child was of age and mar- 
ried at the time the will was written, and because the share: 
of Hellen, the second child, is to be taken out when she arrives. 
at age or marries, which shows that the estate was to be in 
bulk at that time, which, of necessity was subsequent to the 
marriage, or arrival at age of the oldest. 

2nd. The testator’s estate was a large one, and consisted of 
about one-fourth real, and three-fourths personal property; the 
greater portion of the personal property being slaves, The 
period for taking Helen’s share out of the estate was when 
she married. She married in 1863. If her share had 
been taken out and allotted to her at that time, the charge 
apon the estate of $2000 each, in favor of the two youngest. 
children, would have fallen upon the real and personal estate 
alike. Now however the slaves have been emancipated, and 
not much remains but the land. And the question is, does 
the $2000 each in favor of the two youngest children, attach 
as a charge upon the land and whatever of the personal pro- 
perty remains, so as to make Hellen bear an unequal portion 
of the loss by emancipation, or must the land and remaining 
portion of the personal property be charged with only so 
much now, as it wonld have been charged with if the allot- 
ment to Hellen had been made in 1863. 

In this Court that is considered as done, which ought to 
have been done. In making the division now, therefore, the 
remaining estate is only to be charged with such portion of 
the $2000 each to the youngest children, as would have been 
charged upon the same property if the division had been made 
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in 1863. And so much of said sums as would have been a 
charge upon the slaves must be abated, and so much as would 
have been charged upon other personal property, which has 
been lost or depreciated, must be abated also. It will be 
necessary therefore to take an account of the estate as it was 
when the allotment to Hellen ought to have been made, in 1863, 
putting upon the property a substantial, and not an unreason- 
ably inflated or depressed value, and also, an account of 
the value of the estate now. And so much of the $4000, to 
the two youngest children, must be charged upon the present 
value as will be equal to the whole amount charged upon the 
whole estate in 1863, so as to make the loss by emancipation 
and otherwise, fall upon the estate, and not upon Hellen alone. 
For illustration: if the estate was worth $20,000 in 1863 then 
the $4000 would have been a charge of one-fifth; or 20 per 
cent. of the present value would be charged upon it in favor 
of the two youngest; and then a division of the remainder into 
three equal parts, share and share alike. 

III. The sixth clause is as follows: “I desire that when my 
eldest child becomes of age or marries, the whole of my estate 
then be divided between my two youngest children, if the said 
Hellen has received her portion. But if at that time my 
daughter Hellen is unmarried, between herand my two youngest 
children, reference still being had that she is to receive $2000 
fess than each of the other two. And, if either of my three 
youngest children should die before the time appointed for the 
division of my estate, then it is my desire thatthe survivor or 
survivors shall inherit that share or shares. ” 

We have already said that it is evident from the whole will 
that “eldest child” was written in this clause by mistake for 
youngest child, and that it must be so read. But a more 
serious difficulty exists.in construing this clause; the provi- 
sion in the latter part of the clause is, that, if either of the 
three youngest children should die before the youngest became 
of age, then, and in that event, the share of the child so dying 
should survive to the others. 

Yet we cannot suppose that the testator meant that if Hellen 

25 
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should marry and have a child, and then die, that her share 
should be taken away from her child, and given to her brother 
and sister. This would be not only unusual but unnatural. 

We think that the testator was endeavoring to provide for 
two contingencies, first, if Hellen should marry, then her share 
must be taken out and allotted to her absolutely. Secondly, 
if she remained unmarried, and the estate remained in bulk, 
and either should die, then, the share of the child so dying 
should survive to the others. When, therefore, Hellen married 
in 1863, and her share was allotted to her, (as in this Court if 
is deemed to have been allotted) it lost the impress of survi- 
vorship, and became hers absolutely. 

IV. The allotment to Hellen is to be considered as if made 
at the time of her marriage. And, it being directed in the 
will “to be considered as land, or invested in land,” it 
makes it as if it were land, in view of this Court. And, at 
her death, it descended to her heir—her child—and, upon the 
death of the child, is vested in the father by virtue of our 
statutes: Rev. Code, ch. Descents. 

There will will be a decree in conformify with this opinion. 


PER CURIAM. Decree accordingly. 


M. CAROON, Adm’r &. », W. D. COOPER and others. 


A widow is entitled for her dower to a life estate in one-third of the full 
value of any land in which her husband had an equitable estate, subject 
to valid incumbrances thereon; and so, has a right to require that the 
remaining two-thirds, as well as the reversion in the one-third assigned 
to her, shall be applied to the payment of any purchase money still due 
for said land, in exoneration of her dower; being liable for such pur- 
chase money only after these funds have been exhausted. 


(Thompson v. Thompson, 1 Jon. 480; Campbell v. Murphy, 2 Jon. Eq. 357 and 
Klutis vy. Klutis, 5 Jon. Eq. 80, cited and approved.) 


BILL in equity, set for hearing upon bill and answers, and 
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by consent transferred to this Court, at Fall Term 1868 of the 
Superior Court of TYRRELL. 

The plaintiff was administrator of one Joseph Caroon; the 
defendants Cooper and another were executors of one Daven- 
port, and the other defendants were the widow and children 
of Joseph Caroon. 

The bill alleged that Joseph Caroon in his life time had 
purchased of the executors of Davenport a tract of land sold 
by them under an order of Court, but had died leaving a large 
part of the price unpaid, the title remaining untransferred; 
that the plaintiff as administrator of a former wife of J oseph 
Caroon, had recovered from the executors of Davenport a large 
sum of money, and, being advised that. when recovered it was 
assets of Joseph Caroon’s estate, they had applied it to the 
debt due upon the purchase of the land; that a considerable 
sum remains yet unpaid, and other large debts exist, and that 
it is necessary to sell Jgseph Caroon’s interest in the land, &e. 

The answer of the widow admitted the material facts 
alleged in the bill; but submitted that she was entitled for 
dower to one-third of the full value of such tract—either in 
land, or in its proceeds, and therefore, that the reversion upon 
the one-third to which she was entitled for life, together with 
the other two-thirds of the land, should be applied to the 
debts, including the balance of the purchase money, in exone- 
ration of her share. 

The other answers submitted to a decree. 


Gilliam, for the plaintiff. 
Smith and Jarvis, contra. 


SETTLE, J. “When a man shall be seized of a legal right 
of redemption, or of an equity of redemption, or other equita- 
ble or trust estate in fee, his wife shall be entitled to dower 
therein, subject to valid incumbrances thereon, in the same - 
_ manner as in legal estates of inheritance.” Rev. Code, ch. 
118, sec. 6. 

In the case before us, , the widow’ s right to dower is clear; 
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subject, however, to the incumbrance of the purchase money. 

The learning on this subject is discussed at length in the 
cases of Thompson v. Thompson, 1 Jon. 430, and Camptell v. 
Murphy, 2 Jon. Eq. 357. In Thompson v. Thompson, Chief 
Justice Pearson uses this language: “ Whether the other two- 
thirds of the land, and the reversion of the third covered by 
the dower, will not be bound to exonerate the widow, by being 
applied tc the discharge of the debt of her husband, is a ques-- 
tion that we will not now decide, as it was not discussed. 
before us.” 

This case presents that very question, and indeed it is the 
only one which it is necessary for us to consider; for, although 
the plaintiff, as administrator of Louisa Caroon, a former wife 
of the intestate Joseph Caroun, recovered a sum of money 
from the guardian of the said Louisa, and applied the same in 
part payment of this incumbrance, he did no more than he was 
bound to do, and cannot now be heard to complain, or claim 
to be subrogated to her right. 

The personal estate is the fund primarily liable to the pay- 
ment of debts, and the widow has a right to have it-applied in 
exoneration of her dower. If that fund be exhausted, her 
right to dower is subject only to the incumbrance of the pur- 
chase money, but not to other debts. If a widow dissents 
from her husband’s will, she is remitted to her right of dower, 
which is held above the will, and is liable neither to debts 
nor legacies. 

If the widow’s right of dower is of such superior dignity as 
to defeat all debts and legacies, we can see no reason why, in 
a, case like this, her claim should be entitled to less-conside- 
ration. Where a purchaser of real estate at a Master’s sale, 
gave bond for the purchase money, and died before the sale 
‘was reported to, or confirmed by the Court, but the Court 
after the death confirmed the sale, it was held, that the widow 
had a right to have the lots in question disincumbered of the 
lien, for the purchase money, and to have dower allotted 
therein. Alutis v. Klutts, 5 Jon. Hq. 80. The decisions on 
this subject in the different States are conflicting, but in North 
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Carolina, they all point in one direction, and are favorable to 
the view of exonerating the widow’s dower. _ 

Our conclusion is that the widow is entitied te have dower 
assigned out of the whole tract; and cannot be. called upon, 
until it is ascertained that the remaining two-thirds, and the 
reversion in the one-third covered by her dower, is insufficient 
to pay off the incumbrance of the purchase money. | 

Let a decree be drawn accordingly. 


PER CURIAM. _ Decree accordingly. 


L. T. ADDINGTON e. A. MCDONNELL and M. B. SETZER. 


Equity will not enforce the specific performance of a contract unless i¢ be 
practicable, and unless the party seeking relief show that in reasonable 
time he performed his part of the contract, or at the time of seeking 
relief is able and ready to do so; nor will it rescind a contract otherwise 
valid, because subsequent events have so materially changed its operation 
ag to render it hard and oppressive upon one of the parties; therefore, 

Where in 1863 one agreed, for a sum in Confederate money, to sell land to 

another, &«.,, and to relieve the land from a dower estate; anda deed 
for the land was then executed and a partial payment made; field, that. 
upon the former party’s delaying to tender a deed for the dower right 
until 1867, he could not compel the latter to tas performance of his 
part of such contract; aiso, 


That he had no right to ask for a rescission of the contract. 


BIL in equity, set for hearing upon the pleading and proofs, 
at Fall Term 1868, of the Superior Court of Macon, and 
then by consent transmitted to this Court. 

The facts appear sufficiently in the opinion of the Court. 


No counsel] for the plaintiff. 
Phillips & Merrimon, contra. 


Dick, J. When a contract was fully understood by the par~ 
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ties at the time of its inception, and it is not vitiated by ille- — 
gality or fraud, a Court of Equity will not rescind it; although 
subsequent events may have so materially changed its opera-. 
tion as to make it hard and oppressive on one of the parties. 
It-is also a rule of equity, with regard to the specific perfor- 
mance of contracts, that they must be decreed to be per- 
formed on both sides and entirely, or not at all. 

A person, therefore, seeking the specific performance of a: 
contract, must show that it contains mutuality of considera- 
tion. and remedy, and that its enforcement is practicable and: 
necessary; and he must further show that in reasonable time,. 
he has performed his part of the contract, or that he is then 
ready and able to execute it specifically. Batten on Spec.. 
Per. 108. 

By applying these well settled principles of equity to the 
contract now under consideration, it will appear that the 
complainant is not entitled to the relief which he seeks. On 
the 20th of August, 1863, he contracted, for the sum of fifteen 
hundred dollars, to sella tract of land, and various articles: 
of personal property, to the defendant, McDonnell, and agreed 
to relieve said land from the incumbrance of a dower interest. 
This contract was partially performed by the execution of a 
deed to said defendant, who paid part of the purchase money, 
and gave his note for the residue. In the Spring of 1867, 
more than three years afterwards, the complainant tendered a 
deed for said dower interest to the defendant, and demanded 
payment of the note in United States currency, to the full 
amount called for, &c. 

The defendant refused the deed, and declined to make pa-y 
ment, because his personal property had not been delivered, 
and the fulfilment of the other part of the contract, had been 
unreasonably delayed by complainant. If he had performed 
his part of the contract in a reasonable time, there would 
probably have been no difficulty about the matter. It is 
agreed by both parties, that the note for the purchase money 
was solvable in Confederate currency. As this part of the 
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contract cannot now be specifically enforced, a Court of 
Equity will not interfere in the matter, but leave the parties 
to assert their rights in a court of law. | 

The alternative prayer in the bill for a rescission of the 
contract, cannot be granted. The contract was fair, just 
and well understood by the parties at the time it was made, 
and subsequent events will not give rise to the equity of 
rescission and cancellation. 

The bill must be dismissed. 


Per CURIAM. Bill dismissed. 


-WINNIFRED A. ROSE v. ROBERT F. ROSE. 


Where the wife’s right to dower in all the lands of which her husband was 
seized during coverture, by virtue of the act of March 2nd 1867, had 
attached before the execution of a deed of trust, Held, that, as the bar- 
gainor took by act of the husband and claimed under him, the land was subject 

to the wife’s right of dower, even although the deed was made to secure 
& pre-existing debt. | 


If the bargainor had come in by act of law, as purchaser at Sheriff's sale, 
under an execution against the husband, the question of the constitu- 
tionality of the act of March 2nd 1867, in regard to pre-existing debts, 
might have been raised. 


Petition for Dower, heard by Fovwle, J., at Fall Term 1867, 
of the Superior Court of Warren. 

The plaintiff as widow of one William P. Rose, filed her 
petition against the defendant at Fall Term 1867, praying for 
dower in the land, as that of which her hvgband had been seized 
during coverture. 

The defendant claimed the land by virtue of a deed of trust 
executed to him by the intestate March 25th 1867, and regis- 
tered on the same day. The deed was made to secure a bond 
executed by the intestate as principal, and the defendant as 
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surety. The petitioner claimed dower by virtue of the act-of 
March 2nd 1867, entitled “ An act restoring to married women 
their common law right of dower,’ which the defendant 
ineisted was unconstitutional and void, so fay as the said deed 
of trust was concerned; that being a deed to secure a debt 
vontracted before its passagé. 

The case was submitted to the Judgment of the Court upon 
the above facts agreed. 

Judgment for the plaintiff; from which the defendant 
appealed. 


Haton & Barham, for the appellant. 

W. A, Jenkins and Phillips & Battle, cited 2 Pars. on Cont. 
704, n. (b.), Ib. 705, and cases cited in n. (f.), Morse v. Gould, 
1 Kern. 281; Rockwell v. Hubbell, 2 Doug. (Mich.) 197; Bron- 
son v. Kinzie, 1 How. 311; Planter’s Bank v. Sharp, 6 How. 
301, 330; Potts v. Blackwell, 4 Jon. Hig. 58. 


Pearson, C. J. At common law, a widow was entitled 
to dower in ‘all the land, of which her husband was seized at 
any time during the coverture, of such an estate of inheritance, 
she might have had a child capable of inheriting. 

The statute under consideration, restores to married women 
their common law right of dower; it was’ ratified 2nd March 
1867. The deed, under which the defendant claims, was 
executed 25th March 1867. So the right of the plaintiff to have 
dower in the land had attached, before the defendant acquired 
title, and we can see no reason why he did not take the land, 
subject to the prior right of the plaintiff. 

Suppose the husband had, on the 25th of March 1867, exe- 
cuted a deed for the land to the defendant, and had received 
the purchase money in cash, and the wife had not joined in 
the deed and released her right of dower on privy examina- 
tion, beyond question the purchaser would have taken, subject 
to the right of the wife; nor would the case have been varied, 
if the husband had received an old debt in satisfaction of the 
purchase money, instead of the cash; and the case can be ne 
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stronger in favor of one who. is a purchaser for the considera- 
tion of one dollar, and takes the land upon trust to sell and 
apply the proceeds of sale to the discharge of an old debt. The 
principle is the same in the three cases—the bargainee takeg 
by act of the husband, and claims under him. In the husband’ 
hands, the land was subject to the wife’s right of dower; and 
of course it must also be subject to it in the hands of the bar- 
gainee of the husband, without reference to what he accepted 
as the consideration: for with that the wife had no concern. 
If, in either of the three cases, the husband had ‘conveyed 
before the passage of the act, the purchaser having acquired 
title, might have stood on his “ vested right,” as being prior 
to the claim of the wife, but in our case, the right of the wife 
had attached to the land, before the conveyance. Note the 
diversity. | 

Thus it is seen, that the point as to the constitutionality of 
the statute in respect to pre-existing debts, is not presented 
by the case, and we can give no opinion on it—had the cred- 
itors taken judgment, and sold the land under execution, the 
purchaser at sheriff’s sale might have raised the question, ae 
he would come in by act of law; here he comes in by act of 
the husband, and takes his place. 


Per CuriaM. Judgment affirmed. 


WILLIAM H. FULTON ». JOHN LOFTIS. 


A bill for the rescission of a contract on account of fraud perpetrated after 
the contract is made, will not be entertained ; therefore, | 

A bargainor of land is not entitled to such relief in a case where he alleged 
that some years after the contract had been made, the bargainee, having 
asked for them upon a pretence of calculating interest, put the notes for 
the purchase money into his pocket, at the same time drawing a pistol 
and telling the bargainor not to follow him. 

(Addingtow v. McDonnell, ante, 389 cited and approved.) 


BI, set down for hearing upon pleadings and proofs, at 
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Spring Term 1868 of the Court of Equity for Buncomss, and 
by consent transferred. to this Court. | 

The plaintiff alleged, that in 1859, he contracted to sell a 
tract of land to the defendant, at the price of $412.50, for 
which he took two notes of the defendant, payable in one and 
two years, and executed a bond to make title when the pur- 
chase money was paid, and that the defendant was put into 
possession ; that afterwards, in 1865, the defendant, on the 
pretence of calculating the interest, induced the plaintiff to let 
him take the notes into his hands, whereupon he put them into 
his pocket, pulled out a pistol, and walked off, telling the 
plaintiff not to follow him. The bill admits a payment: of 
$100 in Confederate notes, in 1863. 

The prayer is for a decree rescinding the contract; an 
account of the rents and profits; and that the defendant be: 
also decreed to give up possession. 


No counsel for the plaintiffs. 
Merrimon, contra. 


Pearson, C.J, The plaintiff has misconceived his remedy. 
When a contract is obtained by fraud or duress;a Court of 
Equity will entertain a bill for its rescission; but the plaintiff 
must allege that he was induced to enter into the contract, by 
reason of such fraud or duress. A bill for rescission on the 
ground of fraud or duress prepetrated after the contract is 
made, is one of the first impression, and there is no principle 
upon which it can be maintained. The question is too plain 
to allow of discussion: Addington v. McDonnell, at this term. 

The plaintiff having the legal title, may take possession, 
and thus force the defendant to file a bill for a specific per- 
formance, when the plaintiff may rely upon the alleged fraud, 
or duress, as a ground to induce the Court to refuse to enter- 
tain the bill; or the plaintiff may file a bill for specific per- 
formance, and ask for a reference as tothe amount of the 
purchase-money remaining unpaid, and thus bring up the ques- 
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tion, as to the manner in which the defendant obtained posses- 
sion of the notes, and thus the controversy may be settled, 
But as we have seen, the idea of a decree for rescission, for 
matters occurring six years after the contract was made, and 
after it has been in part performed, is out of the question. 
Let the bill be dismissed, but without costs as to the defend- 
ant Loftis. | 


Per CuRIAM. Bill dismissed. 


CASES AT LAW, 


ARGUED AND DETERMINED IN THE 


Supreme Court of orth Garolina, 


AT RALEIGH. 


JUNE TERM, 1869. 


in the matter of B. F. MOORE, Esq., THOMAS BRAGG, Esq., 
E. G. HAYWOOD, Esq., and others. 


A court has power to require members of its Bar to purge them- 
selves from a charge of contempt incurred by their publishing, over 
their names, in a newspaper, libellous matter, directly tending to im- 
pair the respect due to its members. 


For such persons, under such circumstances, to state that the Judges of 
the Supreme Court singly or en masse, moved from that becoming pro- 
priety, so indispensable to secure the respect of the people, and throwing 
aside the ermine, rushed into the mad contest of politics, under the ex-. 
ci:ement of drums and flags, if admitted to be untrue, is libellous; and, 
especially when connected with an inference expressly and imme- 
diately drawn in the same paper that such judges will yield to every 
temptation to serve their fellow partizans and are unfit to hold the balance 
of justice, directly tends to impair the respect due to the members of 
such court. 

Sin a rule to show cause why a person shall not be punished for contempt, 
the actual intention of the respondent is material, in which respect it 
differs from an indictment for the like offence ; therefore, where the 
cespondent meets the words of the rule by disavowing upon oath any 
intention of committing a contempt of the Court, or of impairing 
the respect due to its authority, the rule must be discharged. 

Where a party is excused, not acquitted, under a rule, &c., he will be 
required to pay the costs of such rule. 


Proceepines for Contempt of Court. 
Upon Monday the 19th day of April 1869, the following 
26 | | 
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article appeared in the columns of the Daily Sentinel, a news- 
paper published in Raleigh: 


“ A SOLEMN PROTEST OF THE BAR OF NORTH CAROLINA AGAINST 
JUDICIAL INTERFERENCE IN. POLITICAL AFFAIRS. 


The undersigned, present or former members of the bar of 
_ North Carolina, have witnessed the late public demonstrations 
of political partizanship, by the Judges of the Supreme Court of 
the State, with profound regret and unfeigned alarm for the 
purity of the future administration of the laws of the land. 

Active and open participation in the strife of political con- 
tests by any Judge of the State, so far as we recollect, or 
tradition or history has informed us, was unknown to the 
people until the late exhibitions. To say that these were 
wholly unexpected, and that a prediction of them, by the 
wisest among us would have been spurned as incredible, would 
not express half of our astonishment, or the painful shock 
suffered by our feelings when we saw the humiliating fact 
accomplished. 

Not only did we not anticipate it, but we thought it was 
impossiblé to be done in our day. Many of us have passed 
through political times almost as excited as those of to-day; 
and most of us, recently, through one more excited; but, never 
before eae we seen the J ue of the ita Court, singly 
Sanco t to secure the respect of the people, and, anowing 
aside the ermine, rush into the mad contest of polities under 
the excitement of drums and flags. From the unerring les- 
sons of the past we are assured, that a Judge who openly and 
publicly displays his political party zeal, renders himself unfit 
to hold the “ balance of justice,” and that whenevér an océa- 
sion may offer to serve his fellow-partizans, he will yield to 
the temptation, and the “wavering balance ” will shake. 

It isa natural weakness in man, that he, who warinly and pub- 
licly identifies himself with a political party, will be tempted to 
uphold the party which upholds him, and all experience teaches 
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us that a partizan Judge cannot be safely trusted to settle 
the great principles of a political constitution, while he reads: 
and studies the book of its laws under the banners ofa party. 

Unwilling that our silence should be construed into an 
indifference to the humiliating spectacle now passing around 
us; influenced solely by a spirit of love and veneration for 
the past purity, which has distinguished the administration of 
the law in our State, and animated by the hope that the voice | 
of the bar of North Carolina will not be powerless to avert 
the pernicious example, which we have denounced, and to repress 
its contagious influence, we have under a sénse of solemn duty 
subscribed and published this paper: 


B. F. Moons, 

A. S. MERRimon, 
E. J. WaRREN, 
JoHn KERR, 

_E. G@, Haywoop, 
Jos. B. Batcueror, 
_G. V. Srrone, 
THomas Brace, 


Sprer WHITAKER, Jr., 


E. T. Brancn, 
“Wm. A. Kerr, 
Tuomas N. Hitt, 
T. J. SPARROW, | 
-Ricw’p Warr York, 
Grorce WortHaM, 
G. W. Biount, 
Joun H. Tuorps, — 
B. H. Bony, 
SamurL T. Witiiams, 
A. M. Moorz, 

O. A. Coxe, 0 
ABNER J. WILLIAMS, 
T. E. SKINNER, 
WILLIS BaGLey, 


EpWwARD HALu, 

Z. B. VANCE, 
Witiiam T. Dortcs, 
F. B. SarrekTHWAITE, 
Ep. CoNnIGLAND, 
Jos. J. Davis, 
Asa Biaes, 


$$. C. Lataam, 


C. M. Cooxs, 
Wm. F. Green, — 
J. T. LirrLesoun, 
M. V. Lanier, 
Jno. W. Hays, 
T. B. VENABLE, 


J. S. Amis, 


L. C. Epwarps, 
Wm. K. Barua, 
E. H. PLummer, 
Wu. A. JENKINS, 
W. A. Monrcomery, 
C. W. Spruit, 

R. B. Wart, 


Jno. H. Diuearp, 


T. Rurrin, Jr., 
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Taos. H. GILLIAM, A. M. SCALES, 
Tuos. J. JARVIS, A. J. Boyp, 

Mitts L. Evers, J. I. Scarus, 

JOHN GATLING, R. H. Warp, 

H. A. GruuiaM, J. T. Morennap, Jr., 
G. H. Gregory, M. S. Rossins, 

J. Epwin Moors, M. McGEuHEE, 

Wu. F. Martin, James A. GRAHAM, 
E. B. WITHERS, Geo. N. THOMPSON, 
J. E. Boyo, Samu. P. HILt, 

G. M. Wuirtine, L. R. WADDELL, 

C. M. Busses, © R. J. Lewis, 

H. W. Hustep, EK. S. Parker, 

J. W. SHARP, J. H. ABELL, 
Henry R. Bryan, L. W. Humpurey, 
ALgEx. JUSTICE, S. GaLiowasy, 

W. D. W. Stevenson, W. G. Morrissey, 
Joun HueuHes, Wm. Rosinson, 

W. J. Raspury, | Srepuen W. Isier, 
Joun W. DuNHAM, E. S. Wooren, 

Jas. S. Wooparp, J. W. EDMONDSON, 
Hucu F. Murray, J. F. Wooten, 
J. E. SHEPHERD, _ F: C. Ropers, 
Gro. W. WHITFIELD, Joun N. WasHINGTON, 
J. W. LANCASTER, Cartes C. CLARE, 
Ep. C. YELLOWLEY, E. A. OSBORNE, 
Tos. J. HADLEY, Joun E. Brown, 
JOHN S. Harris, A. BURWELL, 

Sion H. Rogsrs, LovERD ELDRIDGE, 
Wa. Eaton, Jr., C. B. SANDERS. 


Upon the second day of the present term (Tuesday, June 
Sth, 1869) the following Order was made by the Court: 

“The Court being informed of a certain libellous publica- 
tion directly tending to impair the respect due to the authority 
of the Court, which appeared in the Sentinel, a newspaper 
published in Raleigh, on the 19th of April 1869, and is headed 
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“A solemn protest of the Bar of North Carolina” &c., and 
purporting to be signed by certain attorneys of this Court; 
the Clerk is hereby ordered to inquire and report to the 
Court which of the persons whose names appear to be signed 
to said publication, are attorneys practicing in this Court.” 

Thereupon the Clerk reported the following names as those 
of gentlemen who, as appeared by the records of the Court, 
were practicing attorneys therein, viz: | 


B. F. Moore, Toomas Braae, E. G. Haywoop, Sion H. 
Rocers, Jos. B. BarcuEeior, A. S. Merrimon, H. A. GILLiam, 
E, J. Warren, Josepn J. Davis, Wittiam A. JENKINS, C. 
M. Busser, WILLIAM Baton, Jr.. W. K. Barnam, ASa Bias, 
Ep. ConInGcLAND, T. J. Jarvis, GeorGE V. Srrone, C. C. 
CvaRK, J. F. Wooten, W. T. Dorrcn, Joun Hucues, T. B. 
VENABLE, R. W. York, JOHN Kerr and Z. B. Vance. 


Upon the return of the Clerk’s report, the Court ordered 
that the attorneys named therein should be “ disabled from 
hereafter appearing as attorneys and counsellors in the Court, 
‘unless they shall severally appear on Tuesday, June 15th 1869, 
and show cause to the contrary 3” and further ordered, that a 
copy of the order should be served upon the parties referred to. 

This rule, by direction of the Court, was in the first instance, 
served (June 9th 1869) upon Messrs Moore, Bragg and Hay- 
wood only. Upon its return, the Court made the following 
remarks : | | 


Pearson, ©. J. As there seems to be some misapprehen- 
sion, in regard to the matter which the Court is about to 
take up, it is proper to say that the Rule was made upon the 
ground that every member of the Bar whose name purports 
to be signed to the paper referred to in the Rule, did sign it, 
and approve of its publication. 

We are informed that there are about five hundred mem- 
‘bers of the Bar, and the Clerk reports that the names of one 
hundred and ten, or, about one-fifth of the whole number, pur- 
port to be signed to the paper. 
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He also reports that Willis Bagley, Esq., has filed a state- 
ment to the effect that he did not sign the paper, or authorize 
any person to do so for him, and that he did not approve of 
its publication. 

The rule is therefore discharged as to Mr. Bagley; and-it 
will be discharged as to all others who may file with the 
Clerk a like statement. | | 

The Clerk further reports that one hundred and one mem- 
bers of the Bar had an: appearance at the last term of this 
Court. Of these seventy-six did not sign the paper. The 
names of twenty-five purport to be signed to it: that is, one- 
fourth of the whole number. 

For the purpose of showing that the Justices have no dis- 
position to carry matters to an extreme, or to do more than 
what is, in their opinion necessary to preserve the respect due- 
to the Court by its officers, and to prevent its usefulness from 
being impaired, (less than which they cannot do, without be- 
traying the confidence reposed in them by the people of the 
State,) and also for the purpose of avoiding useless costs, the 
Clerk has been instructed to issue copies only to Mr. Moore, 
Mr. Bragg and Mr. Haywood, in the first instance, with the 
hope that further action in respect to others might become 
unnecessary. Otherwise copies will issue. and a day be given 
to them. | 

The Clerk will enter this upon the record. 


The matter having been continued to Wednesday the 16th, 
answers upon oath in the terms following, were filed severally by 
the respondents above named : 

The several answer of 
said Court, and served upon him. 

This Respondent, protesting thata Rule which deprives 
him even temporarily of his privileges as an attorney of said 
Court, ought not to have been made in his absence, without 
notice, and without affidavit or other legal proof of the facts. 
upon which said Rule is based, respectfully answering says : 

1. That he admits the signing and publishing of the paper: 


to the Rule herein made by 
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called “A solemn Protest of the Bar of North Carolina 
against Judicial interference in political affairs,” but insists 
that the Supreme Court hath no authority to make, or juris- 
diction to enforce said Rule: 

2. That. the publication referred to in said Rule is not 
libellous, and doth not tend to impair the respect due to the 
authority of said Court. 

3. And for further answer, this Respondent says that 
said paper was conceived and prepared during the recent 
political canvass for the Presidency, and its publication de- 
ferred until after the close of the canvass, to avoid its having 
the appearance of a partizan document. He admits that his 
purpose was to express his disapprobation of the conduct of 
individuals occupying high judicial stations ; yet as an act of 
justice to himself against the charge made in the Rule, he not 
only disavows, in signing and publishing said paper, any 
intention of committing a contempt of the Supreme Court, or 
of impairing the respect due to its authority, but on the con- 
trary, avows his motive to have been to preserve the purity 
which had ever distinguished the administration of justice by 
the Courts of this State. 

Thereupon the Rule was argued on behalf of the Respon- 
dents, by Messrs Battle, Person, Fowle, Barnes and Smith. 

Upon Saturday the 19th day of June the Court-delivered its 
opinion as follows : 


Pearson, C. J. The protestation with which the answer 
opens, is irrelevant to any matter for consideration at this 
stage of the proceeding, and would not be noticed save that 
it is calculated to create prejudice in the minds of persons 
who do not understand the meaning of terms used in judicial 
proceedings—“ laymen” as brother Battle termed them. 

This was arule nisi, to-wit: that Mr. Moore, and other 
gentlemen, be disabled from hereafter appearing as Attorneys 
in this Court, unless they shall severally appear, on Tuesday, 
the 15th of June, 1869, and show cause to the contrary; and _ 
it was ordered that a copy be served on said Attorneys. 
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The effect of the rule was to deprive Mr. Moore of his privi- 
leges as an Attorney of this Court until the matter was dis- 
posed of. No application was made to alter the form of the 
rule. Suppose it had been, and the rule put in this shape: 
Ordered, that notice issue to B. F. Moore, Esq., Attorney, 
&c., to appear on Tuesday, the 15th inst, and show cause why 
he shall not be disabled, &c., it would have had the effect of 
depriving him of the privilege of appearing as an Attorney in 
this Court until the matter was disposed of. For the order 
would not have been made except upon prima facie evidence 
to support it. So, in either form, the effect would have been 
to deprive Mr. Moore “temporarily of his privileges as an At- 
torney of this Court,” a necessary incident of the proceeding 
in either form. Consequently, the form of the rule is no legi- 
timate ground for complaint. | 

The other objection, that the rule was made- without affida- 
vit, or other legal proof of the facts upon which it is based, is 
equally untenable. It is admitted that where the proof is fur- 
nished by the senses of the Judges, it may; be acted on. Here 
there was such proof. We knew by our senses that a news- 
yaper containing the paper referred to, purporting to be signed 
by Mr. Moore and others, had been extensively circulated and 
was then in the court room ; and the want of a disavowal on 
his part, that he had signed the paper, or consented to its 
publication, furnished prima facie proof, not sufficient for final 
action, but all sufficient as ground for the rule. On his appear- 
ance he was at liberty to deny the fact without an oath, and 
the denial, like the plea of “not guilty,” would simply have 
put the fact in issue—and he would have been entitled to have 
the rule discharged, unless the fact was proved by direct testi- 
mony. Instead of that, he admits the fact, So this is no legiti- 
mate ground of complaint. In short, all the preliminary objec- 
tions were waived, and the reference to them can answer no 
useful purpose. 

I. “The Respondent insists that the Supreme Court hath no 
authority to make, or jurisdiction to enforce, said rule.” This 
position is put on the ground that the statute, ratified 10th of 
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April, 1869, defines all matters of contempt, fixes the punish- 
ment, fine or imprisonment, or both ; and, by ¢mplication, ousts 
the common law jurisdiction of the Court over the morals and 
behavior of its Attorneys. 

We agree with the learned counsel of the Respondent in 
the opinion that the statute does not embrace our case. It is 
not embraced by subdivision 8, section 1: “‘ Mishehavior of 
any officer of a Court in any official transaction,” as receiving 
money and failing to pay it over. So the question is, are the 
Courts deprived, by implication, of the power of self protec- 
tion and the means of relieving themselves from the presence 
of unworthy Attorneys, or those Attorneys who, by combina- 
tion, (I will not use the harsher word, conspiracy,) seek to 
impair the dignity and veneration, with which the judiciaryis 
invested, by which it can command the respect and confidence 
of the public-——without which, its usefulness will be greatly 
impaired, or altogether destroyed? A mere statement of the 
proposition is sufficient to show that the statute has not that 
effect. 

By another statute, persons who apply for the exclusive 
privilege of Attorneys at Law, and the right to enjoy the emol- 
uments of the dignified position of “a member of the Bar,” 
are required to produce satisfactory testimonials of good moral 
character, and thereupon the law tacitly annexes a condition 
whereby this exclusive privilege is forfeited after bad conduct ; 
and it is not only the right, but the duty of the courts, to en-— 
force the forfeiture. Suppose an Attorney of a Court is tried 
and convicted of “forgery,” and the day after enduring zn/fa- 
mous punishment, appears in Court; is he to be allowed to 
exercise the privilege of an Attorney, and has the Court “no 
power to make, or jurisdiction to enforce” a rule to show 
cause why he shall not be disabled from appearing betore it ? 
Or, suppose two or more Attorneys are convicted of a con- 
spiracy, which is an infamous offence ; or of a libel, which is 
also an infamous offence, has the Court no power to rule them 
out? No one will venture to question the power or duty of 
the Court to do so. It may be said these are extreme cases ; 
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true, but if the statute does not oust the Common law juris- 
diction in such cases, the learned gentlemen must ys the 
position taken by them. 

These cases presuppose trial and conviction for an offence 
where the Conrt has no further concern than to preserve the 
purity of its Bar. But the power and jurisdiction of the 
Court apply with equal clearness to cases where the integrity 
of the Court itself is assailed by a libellous publication made 
by a combination of a part of its Bar, which, in the argument 
of this point, is to be assumed to be our case. Under these 
circumstances, the principle of self-protection, the broad ground 
on which the whole doctrine rests, calls into action the powers 
of the Court, as soon as there is pruma facie evidence of the 
fact, without waiting for a trial and conviction in another 
Court,—like the case of mutiny among acrew. The Captain 
must put a stop to it at once, else he betrays the confidence 
reposed in him; or, the case of the head of a family who finds 
some of its members combining to injure, or to bring him into 
disrepute, he must rebuke it at the outset, ifhe would preserve 
the influence and contro] necessary for the good of the family. 

IL The Respondent insists ‘“‘that the publication referred 
to, is not libellous, and doth not tend to impair the respect: 
due to theauthority of the said Court.” 

The paper is drafted with all the adroitness of a skilful 
lawyer ; and, under cover ‘‘of love and veneration for the 
past purity which has distinguished the administration of law. 
in our State,” aims a deadly blow at the Court to which that 
sacred trust is now confided. 

Stripped of the beautifal dress by which it is artfully dis- 
guised, 1t amounts to this : A Judge, who openly and publicly 
displays his political party zeal, ronders himself unfit to hold 
the “balance of justice ;” and whenever an occasion may offer 
to serve his fellow partizans, he will pied to the temptation, 
and the “ wavering balance will shake.” 

“Never before have we seen the Judges of the Supreme 
Court, singly or en masse, rush into the mad contest of poli- 
tics, under the excitement of drums and flags,” therefore, the 
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_ Supreme Court, which is Se of these Judges, is “ unfit 
to hold the balance of justice,” and will, on occasion, yield to 
temptation in favor of a fellow partizan. 

If you hurt the head, or arm, or leg, or limb, or member, or 
any part of the body, you hurt the man. And the idea of an 
intention to injure the character of the Justices who compose 
the Supreme Court, singly or en masse, without an intention 
to injure the Court, is simply ridiculous. 

The only allegation of fact on which this “ solemn protest et 
rests, is that ‘‘ the Judges, single or en masse, did rush into — 
the mad contest of poliules, under the excitement of drums and 
flags.” : 
Is this allegation of fact true, or is it false? There is no 
pretence that it is frue. It is said, this is a figure of speech, 
suggested by something that was expected to occur, but never 
did occur ; so the allegation of factis false, and the inference 
drawn from it is also false. 

In our judgment the paper is libellous, and “doth tend to 
impair the respect due to the authority of the Court.” — 

Indeed, the learned counsel did not press this point, and 
were content to take the ground that there was no criminal 
intent. | 

Every man is presumed to intend the natural consequence of 
his act. If one wilfully sets fire to his own house, which is so 
near his neighbor’ s house, that if one burns the other must. burn 
also, and both houses are burnt down, the man is guilty of 
arson—the criminal intent is presumed. So, in an indictment 
for libel, this ground would be untenable, except on Brook of 
inganity. 

“Ili. And for further answer this Respondent says, that said 
paper was conceived and prepared during the recent political 
canvass for the Presidency, and its publication deferred until 
after the cloge of the canvass, to avoid its having the appear- 
ance of a partizan document. He admits that his purpose was 
to express his diapprobation of the conduct of individuals 
occupying high judicial stations, yet, as an act of justice to 
himself against the charge made in the rule, he not only dis- 
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avows, in signing and publishing said. paper, any intention of 
committing a contempt of the Supreme Court, or of impairing 
the respect due to its authority, but, on the contrary, he avows 
his motive to have been to preserve the purity which had ever 
distinguished the administration of justice by the Courts of 
this State.” 

The learned counsel then fell back on the ground of a dis- 
tinction between an indictment for a libel and a rule nisi to 
show cause, and assumed, as a matter of law, that in this case 
the Respondent having, on oath, disavowed any intention of 
committing a contempt of the Court, or of impairing the 
respect due to its authority, so as to meet the words of the 
Rule, it must be discharged. The authorities cited by the 
learned counsel are conclusive. The law is well settled in this 
class of cases, where the intention to injure constitutes the 
gravamen. 

The Rule rests on sound reason. In this proceeding, as the 
Court is judge in its own case in the first. instance, where a 
case is made out in the judgment of the Court, the party in the 
last instance is allowed to try himself. His intention is locked 
within his own breast, is known to himself alone, and he is 
permitted to purge himself by his ownavowal. He cannot be 
convicted, if he is innocent, as he may be by false evidence, before 
ajury. For the Court does not try him, he tries himself.” 
4. J. Wilmot’s Opinion, 257-8, referred to on the trial of 
Judge Peck, 507. Ifthe party, after the Court decides against 
him, declines to try himself, it must be because he knows ham- 
self to be guilty. 

It affords every member of the Court pleasure that the 
Respondent did not decline to make a sufficient disavowal on 
oath. We agree with the learned counsel that this disavowal 
meets the words of the rule; but we must say, it seems to us in 
bad taste to have introduced the expression, “he admits that 
his purpose was to express his disapprobation of the conduct 
of individuals occupying high judicial stations.” 

This is so vague that the Court is unable to give to ita 
positive meaning; and yet, it seems to imply that in taking the 
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oath the Respondent meant something which he hesitated to 
express, lest it might be taken to neutralize the legal effect of 
his disavowal. The concluding words of the oath are enough 
to express the purpose which the Respondent avows he had in 
view, and the vague words referred to may be treated as sur- 
plusage. This presented the only difficulty to coming instantly 
to our conclusion, that the disavowal is sufficient. 

We concur with his counsel in according to Mr. Moore high 
encomium for his ability, legal learning, integrity, devotion to 
the Constitution, unwavering love of the Union, and hitherto - 
most consistent and influential support of the judicial tribunals 
of his country. 

The motion to discharge the Rule is allowed, on payment 
of costs, a case having, in the judgment of the Court, been 
made against the Respondent, so as to call for a disavowal on 
his part. Itis proper that he should pay the costs. Heis ~ 
not acquitted, but is excused. 


Per CuRIAM. Rule discharged. 


In the matter of SION H. ROGERS, Esq., and Others embraced in 
the Rule. 


The Rule will be considered discharged as to these 
parties severally, on their filing answers, that they were not 
privy to the publication of the paper referred to in the Rule 
on the 19th of April, 1869, and do not approve of it. Or 


otherwise fuenas | a disavowal, on oath, of any intention, in 
signing and publishing said paper, to commit a contempt of 


- the Supreme Court, or to impair the respect due to its. 
authority. 
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Should any one or more elect to ask for a day to show cause, 
the day will be fixed, on motion, at any time during this term. 


Norsz.—Afterwards, at various times during the term, answers sub- 
stantially concurring with that given in the above report, were filed by 
Messrs Eaton, Conigland, Davis, Jenkins, Merrimon, Venable, 
York, Barham, Busbee, Rogers, Batchelor, Dorteh, Strong and Whi- 
ting, and thereupon’ the rule was ordered to be discharged likewise as 
to them. 


The UNIVERSITY RAIL ROAD COMPANY ». W. W. HOLDEN, 
Governor, and D. A. JENKINS, Treasurer of North Carolina. 


The Acts of January 30th, 1869, and April Ist, 1869, in regard to 
‘the University Rail Road Company” are invalid; because— 
1, By Pearson, C. J., and Reapz, Dick and Serriz, JJ. No corporu- 
tion is created thereby, and therefore there is no grantee to take the 
franchises specified. 


2. By Pearson, C. J., and Ropman and Dicr, JJ. The question involved 
therein of an expenditure by the State, has not been decided by a vote 
of the People. 


8. By Pearson, C. J., The proportions and limitations upon taxation, 
required by Art. 5, sec. 1 of the State Constit ution, have not been 
observed. 


By Ropman and Dick, JJ., Coneeding that an inchoate corporation is 
created by the acts in question, the “Directors” required for its 
consummation have not as yet been ‘duly appointed, inastinch as to 
such appointment the State Constitution renders a confirmation by 
the Senate, indispensable, 


ARGUENDO: 

By the Court, 1. Galloway v. Jenkins, ante 147, cited and approved. 

2. The proportions and limitations (ubi supra) do not apply to taxes 
laid for the purpose of paying either the interest or the principal of 
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the public debt, as it existed at the adoption of the Constitution, 

- or-for special county purposes, (as in Art. 5, Sec. 7,-of the Constitu- 
tion.) 

By Reapz, Dick and Serrur, JJ. The proportions and limitations (ubt 
supra) apply only to taxes laid for the ordinary and current 
expenses of the State, and include none of the objects of expendi: 
ture referred to in Secs. 4 and 5, of the same Article. 

By Pearson, C. J. They apply in all cases of State or County taxa- 
tion, except provisions, (1) for the public debt as it existed when 
the Constitution was adopted,:(2) for casual deficits, insurrection 
and invasion, and (3) county taxation for special purposes. 

By Ropmay, J. They apply (except in regard to the public debt as it 
existed at the adoption of the Constitution) equally in regard to all 
State taxes whatever, but not with equal force to all; being, in some 
matters, imperative; in others, only directory to the Legislature,— 
whose decision in such case is conclusive, and cannot be reviewed 
by the judiciary. In this: latter class are included, taxes, (1.) to 
supply casual deficits, to suppress invasions and insurrections; (2.) 
for the ordinary and legitimate purposes of the State, and (3.) to 
coustruet unfinished Rail Roads. 

By Pranson, C. J., and Ropman and Dror, JJ. (Dissentiente, Reape, J.) 
As the Legislature cannot give or lend the credit of the State to 
others, for the purpose of constructing new Rail Roads, without the 
sanction of a vote of the people, so a fortiori, it cannot without such 
sanction, engage in such construction direcily, 


Manvamos, tried before Watts, J., at Spring Term 1869, of 
the Superior Court of Wake. | 

The petition, filed at the same Term, in the name of “The 
University Rail Road Conipany,” set forth that the petitioner 
was a corporation created by An Act ratified January 30, 1869, 
as amended by another Act ratified April 1st, 1869, for the 
‘purpose of constructing a rail road between Chapel Hill and a 
certain poimt on the lineof the North Carolina Rail Road. And, 
amongst other things, it alleged that the acts above, provided 
that it should be the duty of the Governor and the Treasurer 
of the State to prepare and issue to such company for the 
purpose of constructing its road, bonds of the State to the 
amountiof three hundred thousand dollars. That a special 
tax'to provide for the interest was laid, arid under thie pro- 
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visions of these acts the plaintiff was entitled to have the bonds 
issued; but that the Governor and Treasurer, upon being 
applied to, refused to have them prepared and issued. 

The prayer was for a Mandamus, to be directed to W. W. 
Holden, as Governor, and D. A. Jenkins, as Treasurer, &c. 

The writ for an alternative mandamus having been issued 
returnable upon the 15th day of April, during the same term, 
and service thereof having been accepted by the defendants, 
upon its return, His Honor ordered a peremptory writ to be 
issued; and the defendants appealed. 


Attorney General and Pou, for the appellants. 
Haywood, Fowle & Badger, and Person, contra. 


Pearson, C.J. I. I incline to the opinion that the act 
entitled “An act to incorporate the University Rail Road 
Company,” does not have in law the effect to create a corpo- 
ration. To give legaleffect to a grant, there must be a grantor, 
a grantee, and a thing granted. Here we have a grantor, the 
General Assembly; a thing granted, corporate powers and 
franchises “to the same extent as are possessed by the North 
Carolina Rail Road Company;” but there is no grantee—no 
person,-persons, or body politic to whom the grant is made. 
If this be so, it would seem to follow, that the Directors who 
are to manage the affairs of said “University Rail Road Com- 
pany” (there being in contemplation of law no company) 
eannot have such rights as are enforced by the writ of 
mandamus. 

II. In my opinion, by the proper constraction of Art. V, 
Sec. 5 of the Constitution, the General Assembly has no power 
to contract a debt to build a new railroad, unless the subject 
be submitted to a vote of the people. It is decided (Gallo- 
way v. Jenkins, ante 147) that the General Assembly has no 
power to contract a debt, without a vote of the people, to acd 
in the construction of a new railroad. If the General Assem- 
bly has no power to contract a debt for the purpose of build- 
ing a new railroad, with the assistance of contributions by 
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railroads, it would seem it cannot have power to contract a 
debt for the purpose of making a new railroad out and out. 
A prohibition not to contract a lesser, surely amounts to 4 
prohibition not to contracta greater debt, for the same object. 
The evil which the Constitution seeks to prevent is not that 
of giving aid to individuals or corporations in the construc- 
tion of railroads; but, that of contracting new debts on the part 
of the State, the existing debt being almost too heavy to bear, 
and the credit of the State tottering under the load. A con- 
struction by which new debts may be contracted on a larger 
scale than one expressly prohibited, is uot admissible upon 
any principle of law. As this is a deduction from Galloway 
v. Jenkins, in which the Court was divided, I will put my con- 
clusions also on the construction of all the provisions of Art. V. 

III. The act under consideration is in violation of the Con- 
stitution in this: the tax levied by it disturbs the proportion 
which, by the Constitution, capitation tax must bear to the 
tax on the value of property, to wit: “ Zhe tax on a pol 
shall be equal to the tax on three hundred dollars worth of prop- 
erty.” Here we have the proportion. Then follows a pro- 
vision: “The State and County tax combined, shall never 
exceed two dollars on the head,” and the necessary effect is, that 
the State and county tax on the value of property shall never 
exceed two dollars on three hundred dollars worth of property ; 
and the effect also is, that if the tax on a poll is less thantwo ~ 
dollars, then the tax on three hundred dollars worth of prop- 
erty must be less in the same ratio. In other words, the tax 
on the poll is “the standard” by which the tax on property is 
to be levied. _ | 

Under two dollars, the power to levy a poll tax for State 
purposes is unlimited; this interest needed no protection, for it. 
has a full representation in the General Assembly. 

Counties are protected by Sec. 7, which provides “taxes 
levied for county purposes shall be levied in like manner with 
the State taxes, and shall never exceed double of the State tax 
except for a special purpose and with the special approval of 
the General Assembly. 27 
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Cities, towns and townships are protected, (Art. VII, Sec. 
7,) which provides “no debt shall be contracted, nor shall any 
tax be levied except for necessary expenses, unless by a vote 
of a majority of the qualified voters therein. | 

The only remaining interest is that of property holders, in 
respect to State and County taxes. This interest is protected by 
the equation fixed between capitation tax and the tax on prop- 
erty. A statute which disturbs this equation breaks down 
the safeguard thrown around property by the Constitution. 
Tf it can be done to the extent of one hundredth of one per 
cent, it may be done to the extent of one tenth, and there is 
no limit. 

It was said in the argument, that this equation applies only to 
taxes levied for current expenses of the State and counties, and 
has no reference to taxation necessary to pay the interest on the 
public debt, or the tax to be levied to pay the interest on any 
new debt. 

1. I agree that if, under this equation, carried to its limits, 
the amount is not enough to meet current expenses, and also 
to pay the interest on the public debt, then for the excess 
needed it is not only within the power, but it is the duty of 
the General Assembly to disregard the eqnation; for this pro- 
tection to property must be taken to be subject to the injunc- 
tion, “to maintain the honor and good faith of the State untar- 
nished in regard to the public debt, [Art. I, Sec. 6,] and by 
Sec. 4 of the Article under consideration, itis ordained: “The 
General Assembly shall, by appropriate legislation and adequate 
taxation, provide for the payment of the interest on the public 
debt, and after 1880 it shall lay a special annual tax, as a 
sinking fund, to discharge the principal.” I do not adopt the 
entire position taken by Mr. Haywood, that by a specijic tax is 
meant a tax on land by the acre, or on horses and cattle by 
the head. Itis enough to admit that this tax is to be inde- 
pendent of the equation; as in Sec. 7,a tax for special county 
purposes, with the special approval of the General Assembly, 
may be levied without reference to the equation. 

2. I do not agree to the position, that the tax required by 
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Sec. 5, to be levied to pay the interest on any new debt, is not 
subject to the equation; and that the power to tax property in 
reference to new debts 1s unlimited, save by the discretion of the 
General Assembly. There is nothing, as we have seen there is in 
the case in regard to taxation to meet the interest and prin- 
cipal of the existing debt, to take this taxation out of the 
equation. Its being called a special tax cannot have that 
effect; for Sec. 8 requires that every act shall state the special 
object to which the tax is to be applied. On the contrary, it 
is included in the equation by every rule of construction. 

This fixed equation between poll tax and property tax, 
gives significance to the provisoin the first clause of Section 5: 
“No new debt shall be contracted in behalf of the State, wnless _ 
in the same bill a special tax is levied to pay the interest annually. 

If the purpose was simply to keep up the price of State 
bonds, this would amount to but little, as snch a tax is very 
easily inserted in a bill;—but suppose the purpose to be to — 
restrain the power of taxation in regard to property by ref- 
erence to the equation before fixed, so that the special tax on 
property cannot be levied, without making a corresponding 
increase in the capitation tax, and this proviso amounts to a 
very important practical limitation on the power to tax prop- 
erty, and must have a very decided effect in checking a dispo- 
sition to contract new debts. 

_ And the exceptions in regard to “supplying a casual deficit,” 

and for “suppressing insurrection or invasion,” in which cases 
the equation may be disregarded, speak volumes, and show 
that more was intended, in requiring a tax to be levied in the 
same bill, than simply to put the draftsman to the task of adding 
a clause to the bill. It is only in ewigencies that this safeguard 
to property is not to be observed. 

Except out of the operation of Sec. 1, the taxation that may 
be “appropriate and adequate” to meet the interest and prin- 
cipal of the existing debt; except also out of its operation the 
taxation necessary to meet the interest and principal of such 
new debts as shall be contracted in behalf of the State, and the 
effect will be to emasculate the section and fritter it away to 
nothing. Only current expenses are left for it to operate on; 
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and these expenses may be met by the tax on trades, pro- 
fessions, franchises and incomes (Sec. 3,) which are not em- 
braced by the equation. So, by the construction contended 
for, this supposed protection to property holders is made void 
and illusory, and, after all, amounts to nothing. 

On the argument, it was urged that the bill levying this tax 
on property to pay the interest on the debt to be contracted 
for the University Rail Road, was passed several days before 
the bill called “The Revenue Act,” which fixes the capitation 
tax at 105 cents on the head and the property tax at 35 cents 
on the $100 worth, observing the equation of taxation; and if 
this equation must be adhered to, the effect will be either to 
nullify all of the taxation of the session, or to displace pro 
tanto a part of the tax on property in the Revenue Bill, in 
order to make room for the tax in the University bill—inas- 
much as ‘qui prior est in tempore,” ce. 

I do not concur in either of the conclusions. All of the bills 
at the same session are to be taken together. The Revenue 
Bill being in exact accordance with the Constitution, must 
take effect, and it specially appropriates the amount to be raised 
under it, to the annual expenses of the State government, and 
to the payment of the interest of the public debt. So thescope 
of the legislation is: If the General Assembly has power to lay 
a tax to pay the interest on the debt for the University 
Rail Road without being limited by the equation, then the tax 
is to be levied, Otherwise, it will fail, as being levied ultra 
vires,, and because the General Assembly assumes an unlimited 
power of taxation. 

Several cases were supposed in the argument, but they all 
involved the fallacy, that the General Assembly and County 
Commissioners have an independent power to tax property to 
the extent of 662 cents on the $100 value, whereas there is no 
such power, and the right to tax property depends on the cap- 
itation tax. Both must be exercised jointly, in order to pre- 
serve the equation of taxation. 


Per CURIAM. Order below reversed, and 
petition dismissed. 
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Reape, J. I agree with the Chief Justice, that no corpor- 
ation is created by the act, and, that therefore, the mandamus 
must be dismissed. 

T do not agree with him and my learned irothers RopMAN 
and Dick, that the Legislature has no power to contract 4 
debt to build a new Rail Road without a vote of the people; 
but I do agree that the Legislature has no power to give or 
lend its aid to others to build a new Rail Road without a vote 
of the people. Inso far as the questions discussed in this 
case, are involved in the case of Galloway v. Jenkins, (ante, 
147.) I feel myself bound by that decision, although I did 
not concur in it. But I am wholly unable to comprehend how 
it follows, that because the State cannot lend its aid to others 
to build a Rail Road for their benejit, that, therefore, it can- 
not build a Rail Road out and out, for cts own benefit! If the 
Constitution forbade the Legislature to lend the aid of the 
State to New York to build a State House or Penitentiary 
for New York, would it be supposed, that, therefore, the Leg- 
islature could not build a State House or Penitentiary, “ out 
and out,” for North Carolina? Or would it be supposed that 
this view was answered by the argument, that the greater 
includes the less, and if it cannot build a Road with the aid 
of others, it cannot’ build one without such aid? It is said 
that the object was to prevent the Legislature from contract- 
ing new debts. And yet itis admitted that it may contract 

new debts for other purposes than Rail Roads. If the object 
was to keep the State from going in debt, why not keep it 
from going in debt for other purposes? “If a farmer have a 
field requiring a fence on three sides, would it do any good 
to fence it on only two sides?” But I will not pursue the 
matter further. And I purposely refrain from approving or 
disapproving the internal improvement policy, because it is. 
not a Judge’s province to do so. I only seek to expound 
what has been done by the Constitution and by the Legisla- 
ture. If the law-makers have erred in matters of policy, the 
pomeaye is with the people. | 
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My construction of the taxing power of the Legislature, 
under the Constitution is as follows: 

1. The first object of the Convention, in the 5th Art. of the 
Constitution, was to provide for the ordinary and current 
expenses of the government. That is done in sections l. 2, 
and 38. And for that purpose the tax is limited to $2 on the 
poll, and the same amount on $300 worth of property, and the 
equation must be observed. This was thought to be sufficient 
for the ordinary and economical administration of the gov- 
ernment. 

2. We had a considerable public debt, and, after providing 
for current expenses, the next consideration was, how is the 
public debt to be met? And the 4th section provides, that a 
special tax shall be laid for that. 

In regard to the construction of the first four sections, I do 
not understand that there is any difference of opinion among 
the Judges, except it may be as to what constitutes ‘the pub- 
lic debt.” 

3. Taxation is not the subject of the section except inci- 
dlentally, Having provided in sections 1, 2, and 3 for ordi- 
mary expenses, and in section 4 for the public. debt, the next 
consideration was, to provide for extraordinary occasions, 
And for such occasions the 5th section provides, not that 
taxes shall be laid, but that bonds shall be issued; and, as 
incident to the bonds, special taxes may be laid, not to pay 
the bonds, but only the interest, leaving the bonds as a part 
of the public debt, to be provided for under section 4. The 
power to issue these bonds is unrestricted. From the very 
nature of the case it must be so. If an extraordinary and 
anforseen occasion is to be met, how is it possible to limit ;the 
means unless you foreknow the occasion? If there be an 
insurrection, bonds must be issued to meet it; but whether 2 
large or small amount, must depend upon whether it be a 
large or small insurrection, and so with any other occasion. 
It ought not to be supposed, that a Constitution would be 
framed with such limitations upon the taxing power, as that 
the vessel of State will sail safely in fair weather, to be 
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wrecked in the first storm. We may well impute it.to wisdom, 
to provide that ordinarily there shall be light taxes and 
economy in expenditures, but when any extraordinary neces- 
sity arises, the whole power of the State must be unloosed to 
meet it. It is admitted that the counties, for special purposes. 
and with the approval of the Legislature, may, under section 
7, levy a tax without limit and without a vote of the people. 
It was supposed that extraordinary necessities may fall 
upon a county. And may not extraordinary necessities fall upon 
the State? It need not be inferred that either county or 
State taxes will be excessive because the counties and Legis- 
lature have the power in extraordinary cases to make them so. 
Until the new Constitution, there was no restriction whatever 
upon the power of the Legislature to tax; and yet the taxes 
were never burdensome. There was supposed to be a suffi- 
cient check in the accountability of the representative to his 
constituents. The restriction in our new constitution is deemed 
@ wise one—induced, probably, by the new order of things, 
and intended to protect the non-property holder from an 
oppressive poll tax, and the property holder from an unequal 
property tax, for the ordinary purposes of the government. _ 
_ T admit that the Legislature cannot give or lend anything 
to Rail Roads which belong to others, without a vote of the 
people; but if any extraordinary occasion or necessity arises, 
the Legislature may do anything for the State which the occa- 
sion may require—may issue bonds at par without limit and 
without tax, and issue them below par with a special tax. 
For any abuse of this power the representative is responsible 
to the people. All that the Court can say is, thus is it written 

in the Constitution. | = 


Ropman, J. This petition is filed by the University Rail 
Road Company, claiming to be a corporation, to compel the 
Governor and Public Treasurer to issue to it certain bonds of 
the State as required by an act of Assembly ratified 30th 
January, 1869, amended by an act ratified 1st April, 1869. 
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The Judge below granted a peremptory mandamus, and the 
Respondents appealed. 

The first question is, Who is the petitioner, and has ita 
legal capacity to demand relief of the nature prayed for? 

Section 1 of the Act of 30th January, 1869, enacts: “That 
there shal! be a body corporate and politic, known as the 
University Rail Road Company, with corporate powers and 
franchises to the same extent as are possessed by the North 
Carolina Rail Road Company.” 

Section 2 requires the Company to build a Railroad from 
some point on the North Carolina Railroad to Chapel Hill. 

Section 3. “ The affairs of said University Railroad Com- 
pany shall be managed by a Board of five Directors, to be 
appointed by the Governor of the State, which board shall, 
out of their number, choose a President.” &c. | 

Section 4. “The Board of Directors shall appoint: their 
officers and fix their compensation, and the salary of the Pres- 
ident, subject to the approval of the Governor. 

Section 5 provides for the issuing, by the Treasurer of the 
State, to the President of the Company, of bonds to the 
amount of $300,000, to be signed by the Governor and coun- 
tersigned by the Treasurer. 

Section 6 authorizes the Board to make certain contracts 
for building the road, and for the use of the rolling stock of 
the North Carolina Railroad Company. 

Section 6 levies a tax of one-hundredth of one per cent on 
all the property in the State, to pay the interest on the bonds. 
The amendment of ist April only changes the number of 
Directors to seven. | 

Without any minute criticism on this Act, it may be con- 
ceded to the petitioners, that its effect was to create an 
inchoate corporation, to consist of certain persons to be named 
by the Governor, to act as agents and for the exclusive benefit 
of the State in building the Rail Road, and that on the ap- 
pointment of these persons, the corporation became perfect. 
This concession, however, is made subject to the consideration 
whether the persons thus to be appointed by the Governor 
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were not public “ officers,” and if so, whether such appoint. 
ment was invalid for want of confirmation by the Senate 
under Art. III, Sec. 10 of the State Constitution. 

I concede also to the petitioners, for the sake of the argu- 
ment, that public agents of this sort (if rightfully appointed,) 
may maintain mandamus against the Governor, to compel him | 
to perform a mere ministerial act necessary to enable them to 
perform their public duties. 

With these concessions there will remain but two questions 
preliminary to the consideration of the main questions in this 
case. 

The main questions are : 

1. As to the constitutionality of the act of Assembly in 
reference to Art. V, Sec. 5, of the Constitution. 

2. Whether the Act is unconstitutional in reference to Art. 
‘V, Sec. 1, of the Constitution. 

The preliminary questions are: 

1. The Constitutionality of the appointment of the Directors 
by the Governor without confirmation by the Senate. 

2. Whether the act of which it is sought to enforce the per- 
formance, is a mere ministerial one, or one in which the Gov- 
ernor has a discretion; in which last case it is admitted man- 
damus will not lie. 

As to the first preliminary question : 

The Constitution, Art. ITI, Sec. 10, says, “The Governor 
shall nominate, and by the advice of a majority of the Sena- 
tors elect, appoint all officers whose offices are established by 
this Constitution, or which shall be created by law, and whose 
appointments are not otherwise provided for, and no such 
officer shall be appointed or elected by the General Assembly.” 
Were the Directors “ officers” in the sense of this section of 
the Constitution? If they were, it is clear they were created 
by law subsequent to the Constitution; and then the only 
question remaining for consideration under this head would 
be, whether the words “whose appointments are not other- 
wise provided for,” mean, otherwise provided for by the Con- 
stitution, or, otherwise provided for by the law creating them. 
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Were these Directors, “officers?” In 7 Bacon's Abridg. Title, 
Offices and Officers, p. 280, it is said: “any man is a public 
officer who hath any duty concerning the public” In U. 8. 
vs. Hartwell, 6 Wall, 385 it is said, “ An office is a public 
station or employment conferred by the appointment of gov- 
ernment. The term embraces the ideas of tenure, duration, 
emoluments and duties,” and it was held, that the clerk of an 
assistant treasurer, was an officer within the meaning of a 
highly penal act. In State ex. rel. Worthy vs. Comm. of Moore 
county, ante, 199, this Court recently had occasion to 
consider who were officers of the State, under Amendment 
XIV of the Constitution of the United States. 

In that case the Court, without professing an exhaustive 
enumeration, included under that definition such persons as 
standard keepers, stray valuers, entry takers, inspectors of 
flour, county surveyors, county trustees, &c. But that deci- 
sion proceeded greatly upon those persons being required by 
law (Rev. Code, ch. 66) to take an oath to support the Con- 
stitution of the United States, a ground which would not be 
applicable here. There are, however, two sections in the 
State Constitution from which it may be gathered what kind 
of State agents that instrument intended to class as “officers.” 
Art. XIV, Sec. 5 says: “In the absence of any contrary pro- 
vision, all oficers in this State, whether heretofore elected, or 
appointed by the Governor, shall hold their positions only 
until other appointments are made by the Governor,” &c. All 
other officers having been elsewhere provided for by the Con- 
stitution, there was nothing for this section to operate on, 
except the class of State agents to which these directors belong, 
viz: such as the directors of the several Asylums (Rev. Code, 
ch. 6) and the State directors in the various banks and rail 
road companies in which the State had stock; and we know, 
that in fact, it was applied to these without any question of 
its propriety. Art. XIV, Sec. 7 says: “No person shall hold 
more than one lucrative office under the State at the same 
time; Provided, that Officers in the militia, Justices of the 
Peace, Commissioners of public charities, and Commissioners 
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appointed for special purposes, shall not be considered officers, 
within the meaning of this section,” thereby implying that com- 
missioners for special purposes were “ officers,” within the 
meaning of the Constitution elsewhere, and that special words 
of exclusion were necessary in the particular case. 

Then what is the meaning of the words, “unless otherwise 
provided for,” in section 10? It seems clear that they mean 
“unless otherwise provided for in the Constitution.” For 
nearly every officer the Constitution expressly provides the 
manner of appointment, but its framers seem to have appre- 
hhended that some might have been omitted, and, therefore, 
put in this general clause to cover all others. To read the 
words as applying to the Act of Assembly creating the office, 
would make them useless, for, in the absence of all constitu- 
tional provision on the subject, such would be law; for in such 
absence the General Assembly, in creating an office, surely 
might prescribe how it should be filled. Moreover this mean- 
ing would seem to be absolutely excluded by the words; “and 
no such officer shall be appointed or elected by the General 
Assembly,” where “appointed” must refer to an appointment 
by the Governor alone. 

_ Second preliminary question : Is the act which is required 
to be done a merely ministerial one? It is conceded that if 
the respondents, may exercise a discretion in respect to it, its 
performance cannot be compelled by mandamus, The act is 
merely ministerial in its nature; but it seems to me that the 
time for its performance is left discretionary. It will be 
observed that the language of section 5 of the act of the 30th 
January, 1869, is not imperative. It says: “'To secure the 
completion of said road, coupon bonds of the State are hereby 
authorized to be issued,” &c. If we give.to this word its 
proper weight, it can hardly be supposed that the Legislature 
intended to make it imperative on the Governor and Treasurer 
to issue in one mass bonds to the amount of $300,000 immedi- 
ately on the passage of the act, and without any regard to the 
price at which they could be sold. It could never have been 
intended that the State should be thus made the victim of the 
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brokers of Wall Street without help from any quarter. The 
language was, therefore, purposely, permissive only, and the 
intention was that the Governor should put these bonds on 
the market, only as funds might be needed for the work on the 
Road, and only when in his opinion the price offered was a 
reasonable one. That discretion he has exercised by refusing 
to deliver them at this time. 

I conclude from these considerations, Ist. That the Direc: 
tors of the University Rail Road Company were such public 
officers as required confirmation by the Senate; that the 
appointments, having been made by the Governor alone, were 
invalid, and that consequently the inchoate corporation con- 
templated by the Act has not yet been perfected, and that there 
being no person in esse entitled to receive the bonds spoken of 
in the Act, the Respondents could not lawfully issue them: 
2nd. That the act to be performed was purposely left discre- 
tionary as to the time of its performance, and hence cannot be 
commanded by this Court. 

As these views dispose of the present case, we might decline 
to go farther into the consideration of the main questions 
which have been argued. But aware, as we are, that the prin- 
cipal object of this suit was to obtain the opinion of this Court 
on the constitutionality of that part of the Act of 30th January, 
1869, which authorizes the issue of State bonds to build the. 
University Rail Road, and on the constitutional limit of State 
taxation; and aware, also, of the profound interest with which 
both of these questions are regarded by the people of the State, 
and of the important consequences which will result from our 
decision, the Court is not willing, when it has formed a decided 
opinion, to avoid its expression, and permit the case to go 
off on matters in which it may be possibly amended hereafter, 

The first of the two main questions mentioned above, arises 
under Art. V, Sec. 5, of the Constitution. It is conceded that 
the power of the General Assembly to borrow money to build 
a Rail Road, is not prohibited by the first clause of that sec- 
tion, provided a tax be levied in the same bill, and, provided, 
the constitutional limitation, if there be one applicable, is not 
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exceeded. But the second clause forbids the General Assembly 
“to give or lend the credit of the State in aid of any person, 
association or corporation, except to aid the completion of such 
Rail Roads as may be unfinished at the time of the adoption 
of this Constitution,” unless it be submitted to a vote of the 
péople. It will probably be conceded that the clause intended 
in general to prohibit the credit of the State from being given 
“in aid” of any new Rail Road. But it is contended that 
here the State does not act “in aid of’ any one. It proposes 
to build the road through its own agents, entirely with its. 
own means, and for its own exclusive benefit. I admit that 
the act here contemplated to be done, is not literally prohib- 
ited, but, in my opinion, it is prohibited by a natural and rea. 
sonable, and, therefore, necessary construction of the terms 
used. That cannot be done indirectly, which cannot be done 
directly. A prohibition to go one mile ina certain direction, 
is a prohibition to go two; a prohibition to spend one dollar 
_ for a certain purpose, is also a prohibition to spend more than 
one dollar; and a prohibition to render any aid to another in 
doing a certain act, must by all reasonable rules be construed 
as a prohibition against doing the act atall. In Dwarris on 
Statutes, 731, citing Bacon's Maxims, it is said: If the Statute, 
1 Ed. 6, had been, that he that should steal one horse, should 
be ousted of his clergy, then there had been no question at all 
if a man had stolen more horses than one, but that he had been 
within the statute, for omne majus continet in se minus. To 
hold that when the General Assembly is solemnly prohibited 
from using the credit of the State in giving the slightest aid to 
any one else in the building of a Rail Road, it may, neverthe- 
less, use that credit to build the whole road; that when it is 
forbidden to impose any part of the burden on the people, it 
may impose the whole, would seem to be the exercise of an 
uncommendable astuteness to explain away to nothing, solemn 
language intended to be the bulwark of the people’s rights. 
The rules for the construction of statutes (and the Consti- 
tution is a statute of the highest class) are clear and settled. 
If an adherence to the letter will lead to an absurdity, or will 
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defeat the plain intention, the literal construction must be 
departed from. To cite the well known instance: A statute 
enacted that any person who drew blood in a public street 
should be punished capitally; a person walking in the street 
was taken with a fit, and fell; a surgeon near by bled him on 
the spot, and restored him to health; did the surgeon violate 
the spirit of tne statute? To illustrate still farther the danger 
of a too literal construction: Suppose the word “person” had 
been left out of the second clause of Section 5, could the Legis- 
lature, in that case, have given the credit of the State to a 
single person in aid of a Rail Road? Or, suppose the word 
“person” had been retained, and the word “association” had 
been omitted, could it have given it to a partnership of several 
persons? It will scarcely be contended that the omission of 
either of these words would make any difference in the spirit 
and meaning of the section, yet by a strictly literal construc- 
tion, the difference would be very great. It is to be observed, 
too, that this is not a penal statute, and, therefore, to be 
strictly construed, but one reserving rights to the people; and 
Sec. 27 of the Declaration of Rights, prefixed to the Constitu- 
tion, says: ‘‘All powers not herein delegated remain with the 
people;” it must, therefore, receive a liberal construction to 
advance the remedy and suppress the mischief. In the con- 
struction af a new statute we must look at the old law, the 
mischief, and the remedy intended to be applied. 

The old law here was that the Legislature could contract 
an unlimited State debt, and by the abuse of this power for 
works of internal improvement, threatened the bankruptcy 
and dishonor of the State, and the ruin of the people; the 
remedy intended was, to restrict the power of the Legislature 
to incur debts, and as the building of rail roads had been the 
most fertile source of the abuse, to restrict it especially in 
reference to that, by requiring the previous sanction of the 
people. 

The same reasons which made it proper for us to consider 
the constitutionality of the Act of 30th January, 1869, in 
reference to the section of the Constitution just discussed, 
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induce us to consider it also as affected by Section 1 of the 
same Article. Section 1 says: “The General Assembly shall 
levy a capitation tax on every male inhabitant of the State” 
between certain ages, ‘‘ which shall be equal on each to the 
tax on property valued at $300 in cash,” “and the State and 
County capitation tax combined, shall never exceed two dol- 
lars on the head.” It is too plain to admit of an argument, 
that the intent of this section was to establish an invariable 
proportion between the poll tax and the property tax, and 
that as the former is limited: to two dollars on the poll, so is 
the latter to two dollars on the three hundred dollars valua- 
tion of property. The motives for such a limitation may be 
inferred from the provisions of the Constitution itself, without 
looking at the debates in the Convention, to which we were 
referred. The Constitution admitted to the suffrage a class 
of persons who had never been entitled to it before, equal in 
numbers to about one half of the former voting population, 
and this class was at that time almost universally destitute of 
property. It was foreseen as at least possible in the somewhat 
unnatural condition of things then existing, that whichever of 
these two powers should obtain a majority in the Legislature, 
might attempt to put on the other an undue portion of the 
public burdens through taxation; to prevent the confiscation 
of property by numbers, a proportion was established; to pre- 
vent the oppression of numbers by property, the poll tax was 
limited. This proportion and this limit apply equally to all 
State taxes whatever, but not with equal force. ‘As to some, 
it is absolutely imperative, and a tax laid contrary to its pro- 
visions would be void. As to others, from the nature of the 
objects of the tax, and from the provisions of the Constitution, 
it seems to me to be merely directory; that is to say, addressed 
to the discretion of the Legislature,and to beregarded, if possible, 
consistently with the attainment of the great objects of the 
Constitution, but if these cannot be attained within the limits 
and proportions prescribed, then to be disregarded. And of 
this possibility the Legislature must necessarily be the exclu- 
sive judge. The important question is, what are the excep- 
tions from the general rule: 
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1. It seems to me that the interest and principal of the 
public debt which existed at the adoption of the Constitution, 
and which was not repudiated as having been incurred in sup- 
port of the rebellion, is clearly an exception. The Constitu- 
tion, in respect to the debt of the State, shows a manifest 
intention that what was then owing should be secured and 
finally paid, and thatit should not be increased for any but the 
most necessary purposes, (or such as were supposed to be so,) 
and then only under such guards and restrictions as would, it 
was believed, suffice to insure economy and moderation. Sec- 
tion 6 of the Declaration of Rights r enews the pledgeof the faith 
of the State to the payment of the existing debt; and Sec. 4 
of Art. V, provides for the prompt payment of the interest, 
and the eventual payment of the principal, by a tax on the 
property of the State. When we consider the uncertainty 
which must necessarily have existed as to whether taxation 
within the limits prescribed by Sec. 1 would suffice for these 
cherished purposes, and that the tax to effect them is to be 
laid on property alone, thereby entirely disregarding the pro- 
portion established by Section 1 between property and polls, 
we are forced to the conclusion that Sec. 4 was intended to 
be in all respects independent of Sec. 1, if it should be found 
necessary to render it. so, in order to give it due effect. If 
due effect can be given to it consistently with the general 
mode of taxation by ad valorem prescribed in Sec. 3, and with 
the limit, prescribed in Sec. 8, and in Sec. 1, then 
those general provisions were to be observed; but if 
that could not be done, then, on the principle that a special 
yrovision overrides, in the particular case provided for, all 
merely general rules, the general rule must be disregarded. I 
cannot concur, therefore, with Mr. Haywood in his view of the 
meaning of the word “specific” in Sec. 4. He considers it.as 
contradistinguished from ad valorem. That may be its tech. 
nical and usual meaning in Acts of Congress relating to 
duties on imported goods, but in this place it means merely a 
tax devoted to the specified purpose, The accomplishment of 
the purpose proposed in Sec. 4 does not require any deviation 
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from the general rule of uniform ad valorem taxation, and, 
therefore, none can be admitted. 

2. Sec. 5 permits the Legislature to contract new debts in 
behalf of the State: Ist. To supply 4 casual deficit, or to 
suppress insurrection or invasion, whether the bonds of the 
State are at par or not, without levying a special tax to pay 
the interest. 2nd. For the ordinary and legitimate purposes 
of State government; if the bonds are at par, without levying 
such a tax. 3rd. To aid in the completion of such Rail 
Roads as were begun and unfinished at the adoption of the 
Constitution. For all other purposes they are forbidden to 
contract any new debt without submitting the question to a 
vote of the people. These objects of permitted taxation are 
distinguished from each other by the character of the condi- 
tions imposed on them respectively, and by the greater facility 
with which debts may be incurred for one of the purposes 
than for another. To suppress invasion, &c., the Legislature 
may contract a debt without levying a tax to meet the inter- 
est: for other legitimate but not equally pressing uses of the 
State (including the aid to unfinished Rail Roads) it cannot. 
Bui all these objects are embraced in the same section, and as 
respects their liability to come within the operation of the 
limitation in Sec. 1, they all stand on the same footing. No 
distinction in this respect is made; if the State cannot exceed 
the limitation for one of the objects, it cannot for another. 
We can scarcely suppose that the Constitution intended to 
cripple the power of the Legislature in borrowing money to 
suppress invasion. The limit of taxation might have been 
already reached; and in that case it would be impossible for 
the State to borrow, as it could not tax to pay either the 
interest or the principal, and there is no provision in such a 
case for leaving, the question to the people. This considera- 
tion of itself will suffice to prove that as to the taxation per- 
mitted by this Section, the limitation in Sec. 1, is not appli- 
cable. It must be noted however that in this Section, (5) 
there is no such command, as there is in Sec. 4, that the tax 
raised for the objects embraced shall be levied on property 
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alone. On the contrary, the Legislature is left at liberty to 
levy the tax as it may think best, either on property, or po lls 
or on purchases, &c., or on all combined, subject only to the 
qualification, which there is no power to dispense with, that the 
tax on property shall be uniform and ad valorem. Iam there- 
fore of the opinion that the limitation of taxation prescribed 
by Sec. 1, is not imperative as respects taxes laid for the pur- 
- poses contemplated in Sec. 5: that it must of necessity be 
construed as only directory or monitory to the Legislature, 
and that its observance cannot be enforced by the Courts. 
‘The view which I take of the constitutional powers of the 
Legislature may possibly be unsatisfactory to two classes of 
persons; to those who are interested in.the construction of 
new rail roads, and those who imagined that the Constitution 
had imposed an absolute limit to taxation for all purposes. 
By both it should be remembered that it is not the duty, or 
within the power of the Judges of this Court to make the law, 
but simply to declare it as they may conscientiously find it to 
have been made by the legislative representatives of the people. 
To the first class itmay be further suggested, that if the roads 
in question are so necessary to the welfare of the State as to 
make their construction at this time, and under the present 
circumstances, wise and judicious, it is not probable that the 
people will refuse that sanction which they have retained the 
' right to give or refuse, and which, if given, avoids all further 
question. To the second class it may be guggested, that the 
attempt to limit the legislative power of taxation in the manner 
of this Constitution i is altogether novel, and if a short expe- 
rience has shown it to be wise, it is entitled to the credit of 
being original; that no constitutional restrictions, however 
skilfully drawn, can ever form an effectual barrier'to the effects 
of legislative folly or venality; that if legislators necessarily 
are entrusted with great powers over the estates of their con- 
stituents, the possession of such power should lead to an 
increased care in selecting them; and finally that by the con- 
struction which I have endeavored to maintain, the two chief 
objects of the Constitution in reference to this subject will 
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have been attained,—the security of the existing State debt, and 
(except under the most extraordinary circumstances) an abso- 
lute and certain limit to its future increase. 

I have purposely refrained from discussing any of the ques- 
tions which in the arguments of counsel were suggested as 
possible, arising out of the possible priority of passage of tax 
bills for purposes not of primary importance, over those which 
were, and also of questions which might arise in case the Leg- 
islature should wantonly absorb the full limit of taxation for 
State purposes, leaving no margin to the counties for their 
necessary objects. These do not naturally arise out of this 
case. With the wise and patriotic legislation which we may 
hope for, and with that due obedience to the monitory, as well 
as to the imperative parts of the Constitution, whieh the people 
have a right to expect, it is scarcely possible that such ques 
tions can ever arise. It would be unwise and not in conform- 
ity with the practice of this Court, to undertake to decide them 
in advance. 

In my opinion the Judgment of the learned Judge below 
should be reversed and the complaint dismissed. 


Dicx, J. The important questions which are involved in 
this case were ably discussed by counsel, at the bar, and they 
have been maturely considered by the Court. I concur with. 
the other Justices in believing that the act incorporating the 
University Rail Road Company, is unconstitutional, and the 
reasons for such opinion are fully stated by Chief Justice 
Pearson and Justice Rodman. The difference of opinion upon 
the Legislative power of taxation has caused some delay in 
the decision of this case. I think it: proper to state the con- 
clusions at which I have arrived, without attempting any 
elaborate argument on the subject. 

The power of taxation is one of the chief attributes of sov- 
ereignty, and no constitutional government can exist without 
it. In republican governments the usual safe-guard against 
the abuse of this power, is the responsibility of the legislature 
to its constituents. Until the formation of our present goy- 
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ernment no other safeguard against unjust and oppressive 
taxation was placed in the Constitution of this State. 

When the Convention of 1868 met to re-model our State 
government, it saw proper to impose some constitutional re- 
strictions upon the Legislature in relation to the exercise of 
this power. | 

We must suppose that the framers of our government did 
not intend by these restrictions to limit the Legislature in 
such a manner as to prevent it from sustaining the honor and 
credit of the State, providing for the exigencies of the gov- 
ernment, and advancing the best interests of the people. We 
ought to consider the circumstances by which the Convention 
was surrounded, and cunstrue these restrictions with due libe. 
rality. It seems to me that the Convention in framing that 
part of the Constitution which relates to taxation had several 
objects in view. 

The first object was to secure the honor and credit of the 
State. There was a large State debt which had been incurred 
in developing the resources of the State; and not only com- 
mon honesty, but good policy required that it should be 
secured, and the accruing interest promptly paid. For the 
purpose of gaining public confidence, the solemn assurance 
was placed in the Declaration of Rights (Art. 1, Sec. 6,) that 
the State debt “ shall be regarded as inviolable and never be 
questioned;” and then to meet this obligation the imperative 
duty was imposed upon the General Assembly to make provi 
sion for its payment ‘“‘by appropriate legislation and adequate 
taxation.” (Art. 5, Sec. 4.) Upon a question in which the 
honor and credit of the State are involved, we cannot believe 
that any restrictions are placed upon the Legislature which 
would in any manner prevent it from promptly performing an 
imperative duty. 

The object of the Convention in Art. 5, Sec. 1, was to pro- - 
vide a system of general taxation for the ordinary expenses 
of the government, whieh is to operate with a just equality 
upon. the citizens and property of the country. The capita- 
tion tax is limited to two dollars on the head, and for the pur- 
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poses of general taxation, the tax on three hundred dollars 
worth of property cannot exceed that amount. Sections 1, 
2, and 3, establish a eeneral revenue system for the State; and 
sections 4, and 5, provide special taxes for the State indebted- 
ness, unexpected exigencies, and for the completion of unfin- 
ished railroads. 

The object of section 5, was to place a restriction upon the 
increase of public debt until the bonds of the State shall be 
at par. This restriction cannot, under any circumstances, 
extend to a debt incurred for a casual deficit, or for suppress” 
ing insurrection or invasion; and when the bonds of the State 
are at par, the restriction ceases as to all new debts in behalf 
of the State. : 

The restrictions in this section require the Legislature to 
provide for the payment of the interest of any new debt in- 
curred by a special tax. As to this tax the Legislature 
becomes directly accountable to its constituents, and this is, in 
general, a sufficient security against improper legislation in @ 
republican government where elections are free and frequent. 
This section does not regulate taxation, but provides themanner _ 
in which new debts are to be incurred for the general welfare 
of the people. The Convention evidently contemplated the 
necessity of incurring new debts, outside of the ordinary ex- 
penses of the government; and if the State credit had heen at 
par no restriction would have been placed on the Legislature 
in this respect. The debts to be incurred are to be “in behalf 
of the State,” and for the benefit of all citizens, and not for 
any special locality or section. 

“When the State can get par value for its bonds, and expends 
the money for the equal benefit of all its citizens, then there 
can be no impolicy or danger in using it credit for such pur- 
poses. The debt is incurred by all for the benefit of all. The 
special tax mentioned in this section must be adequate for the 
purposes intended, and cannot be regulated and restricted by 
Section 1. . 

In my opinion, no new rail road can be built with State aid 
unless the subject is submitted to a vote of the people, &c.. 
(Art. V, See. 5.) 
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If it was intended that the special taxes mentioned in Sec- 
tions 4 and 5 were to be restricted by the equation established 
in Sec. 1, then we must believe that the Convention either 
greatly over estimated the sources of taxation, or was not 
honest in its solemn pledge, “to maintain the honor and good 
faith of the State untarnished,” and was so unwise as not to 
provide for emergencies which might arise in the administra- 
tion of the government. I am not disposed by a narrow con- 
struction of Article V of the. Constitution, to cast such impu- 
tations upon the framers of our government. I cannot believe 
that the Convention intended to make the very existence of 
the government dependent upon a certain equation of taxation. 

The power of the Commissioners of a County to levy taxes, 
is limited and regulated by Art. V, Sec. 7, and Art. VII, Sec. 
7, as follows: | 

Ist. County taxes shall be levied in the same manner as 
state taxes. 

2d. Such taxes shall never exceed the double of the State 
‘taxes, except for a special purpose. 

3d. Taxes for a special purpose must have the special appro- 
‘val of the General Assembly. 

4th. If this special purpose is for necessary expenses, and is 
approved of by the General Assembly, then the extent of the 
necessity is the only limit of the tax. 

5th. No debt, &c., can be incurred by a County, except for 
necessary expenses, unless by a vote of the people. 

6th. Necessary expenses are such as are incurred by the 
Commissioners in the general supervision and control of County 
affairs, as specified in Art. VII, Sec. 2. 

The wisdom of the policy of placing restrictions upon the 
representatives of the people as to the subject of taxation, has 
been greatly doubted by the wisest statesmen. It is not my 
purpose to question the policy, but to construe the instrument: 
which contains it. The consideration of the great interests 
of the State, as connected with a liberal and enlightened sys- 
tem of internal improvements, belongs not to the judicial forum. 
Judges must construe the law as it is written. | 
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I concur in the opinion oa the proceedings in this case 
must be dismissed. 


SETtLe J. I do not propose to discuss all of the questions 
involved, but merely to state my conclusions upon some of the 
most important points. I concurred in the dissenting opinion 
of Justice Reans, filed at the last term of this Court, in Gal- 
loway v. Jenkins, ante 141, which case covers some of the 
questions involved in this. Regarding them, however, as 
res adjudicate, I have not sought to disturb that opinion, but 
have acquiesced in its conclusions. 

In this case, I am of the opinion that the first objection 
presented by the Chief Justice is fatal, and that the motion 
for a mandamus must be dismissed. 

This brings us to the consideration of a still more important 
question, to wit; The power of taxation under the Constitution. 
It was contended upon the,argument that Art. 5, Sec. 1, of the 
Constitution,establishes an equation between the tax on the poll 
and property, which cannot be disturbed for any purpose. The 
reply is, that it is not to be presumed that the sovereign in- 
tended to part with this vital power, and we cannot construe 
vague and uncertain language so as to produce that result. 

It is apparént that this construction would effectually 
destroy the most cherished objects of the Constitution. It 
would virtually repudiate the old debt, notwithstanding the 
Declaration of Rights solemnly pledges the honor and good 
faith of the State for its payment, and proclaims to the world 
“that it shall be regarded as inviolable and never be ques- 
tioned;” and notwithstanding the further fact that the Gen- 
eral. Assembly is required by the 4th section of the same Art. 
of the Constitution, to provide for the prompt and regular 
payment of the ‘‘interest on the public debt,” and after 1880, 
to.“ lay a specified annual tax,” to be devoted to the payment 
of the public debt. This is a solemn injunction, but not more 
so than many others in the Constitution. The demands of the 
present and future are equally as binding upon us as those of 
the past. I acknowledge them all to their full extent. 
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The Constitution, Art. 9, Sec. 2, requires the General As- 
sembly to ‘‘ provide by taxation and otherwise, for a general 
and universal system of public schools, wherein tuition shall 
be free of charge to all the children of the State, between the 
ages of six and twenty-one.” 

This provision of the Constitution, involving as it does the 
honor and prosperity of the State, must become a dead letter, 
ignorance and vice must take the places of intelligence and 
virtue, and this promise made to the ear but intended to be 
broken in the heart, must stand as a perpetual reproach. The 
Constitution, it- is true, in Art. 11, Sec. 3, imposes upon the 
General Assembly the duty of providing for the “erection 
and conduct of a State’s Prison or Penitentiary.” And in 
Sec. 10, of the same Art., it is declared that the General 
Assembly “shall provide that all the deaf mutes, the blind 
and insane of the State shall be cared for at the charge of 
the State. But the erection of the Penitentiary, now in pro- 
gress, must cease; and our Asylums must drive out their 
afflicted inmates and close their doors upon them. Bread is 
asked, but a stone is given. 

These beneficent provisions of the Constitution are all to 
go down, in order to preserve “the equation of taxation,” as 
it is called.. But the mischief does not stop even here. It is 
admitted that the government’ itself cannot exist twelve 
months under this construction of the Constitution. Are we 
to say that the framers of that instrument intended such 
results, and incorporated into it one provision overriding all 
others, and before which everything else must bow, even the 
government itself? By no means. The established rules of 
construction require us to look to the whole instrument; by 
doing so, in this instance, all the parts may be reconciled, and 
each perform its proper functions. 

I conclude that the “ equation of taxation” applies only to 
the ordinary expenses of the State government. It does not 
apply to the public debt. 

Having discarded the “equation of taxation,” except for 
limited purposes, I mst go where the principle carries me. 
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IT am unable to see how a line can be drawn leaving the old 
debt and the debt in behalf of unfinished roads on one side, 
and everything else on the other. This establishment of the 
line appears to me to be arbitrary. I understand the term 
public debt, to include, not only the old debt, as it is called 
and known, and the debt contracted, or to be contracted, in 
behalf of unfinished roads, but also the debt incurred or te 
be incurred by the Legislature, in the exercise of its “power 
(1) to contract new debts, provided par value is obtained for 
them, without levying any tax; and (2) to contract new debts 
even if its bonds are below par, provided it lay a tax in the 
same bill to pay the interest.” | | 7 

I believe there is no diversity of opinion as to the power 
of the Commissioners to levy taxes for county purposes. 

I will not repeat the position, as it is asserted in the Opin- 
ions of the Chief Justice and: Justices Reape and Dick. 


Per CuriAM. 


SARAH HILL » TOBIAS KESSLER. 


The provisions of the State Constitution giving a Homestead and other 
Exemptions, apply to pre-existing contracts, as well as to such as 
were entered into afterwards; and do not thereby violate the provi- 
sions of the Constitution of the United States in regard to the obli- 
gation of contracts. 

Pearson, C. J. dissenting. 

(Dean v. King, 13 Ire. 20; and Jacobs v. Smallwood, ante 112; cited and 
approved. ) 


- RULE upon plaintiff, heard by Cloud, J., at Spring Term 
1869 of the Superior Court of Rowan. 

The plaintiff had sued the defendant to Fall Term 1867 of 
that Court, and for the prosecution of his suit had given bond 
on the 3d day of August 1866, with one Hodge as surety. At 
Spring Term 1869 this rule was obtained, to show cause why 
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other and better security should not be given, upon an affida- 
vit that Hodge, since the preceding Term had had his home- 
stead and personal property exemption laid off in pursuance 
of Art. 10, of the State Constitution, “and now has no property 
either personal or real, which is not embraced in the exemp- 
tion as aforesaid.” 

His Honor being of the opinion that the exemption in the 
Constitution did not apply to.a contract created before the. 
adoption. of that Constitution, discharged the Rule; and the 
defendant appealed. 


Blackmer & McCorkle, for the appellant. 
Boyden & Bailey, contra. 


READE, J. The question involved in this case is, whether 
the provision in our State Constitution exempting certain 
property from execution sale, impairs the obligation of pre- 
existing contracts. 

The provision in the Constitution is as follows: 

Art. X, Sec. 1. The personal property of any resident of 
this State to the value of five hundred dollars, to be selected 
by such resident, shall be and is hereby exempted from sale 
under execution or other final process of any Court, issued for 
the collection of any debt. 

Sec. 2. Every Homestead and the dwelling and buildings 
used therewith, not exceeding in value one thousand dollars, 
to be selected by the owner thereof &c., shall be also ex- 
empted.” 

There has been suitable legislation to carry out said pro- 
vision. . 

We concede that if this exemption impairs the obligation of 
contracts, either expressly or by implication, it is against the 
Constitution of the United States, and therefore void. 

The obligation of a contract is the duty of its performance 
according to the terms thereof. Any act which alters its terms, 
or enables either party, without the consent of the other, to 
alter or evade, its terms, impairs its obligation, and is there- 
fore void. A promises to pay to B $100 on a given day. An 
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act. requiring him to pay a day earlier, or allowing him to pay 
a day later, would alter the terms as to time, and impair ‘the 
contract. So an act requiring him to pay $101, or allowing 
him to discharge the debt with $99, would alter the terms as: 
to the amount, &e. 

We concede, also, that a contract must be understood to be 
made with reference to existing laws for its enforcement. 
And if, at the time of the contract, there are laws in exise 
tence for its enforcement, it is the same as if the State were 
to say to the parties, there are now and so there shall con- 
tinue to be, laws to enable each party to enforce the contract. 
And after such assurance, if the State abolish, or injuriously 
change the remedy, it would be violative of the Constitution 
of the United States, and therefore void. 

The contract in this case was made before the constitutional 
exemption, and, therefore, when the debtor agreed to pay the 
creditor a certain sum, we are to enquire what was the remedy 
for the enforcement of that contract? 

It was to sue him, get judgment, issue afi. fa., levy upon and 
sell such property as he might have subject to execution.. 
Observe, not levy upon and sell any particular property, or 
all he might have; butonly such as might be sulject to execu- 
tion. What is his remedy now under the Exemption Law? 
It is to sue him, get judgment, issue execution, levy upon and 
sell such property as he has subject to executiou. What is 
the difference in the remedy then and now? There is not 
only no injurious alteration, but-there is no alteration at all, 
so far as the proceedings are concerned. 

It was formerly the case that, when a wsditon got his judg- 
ment he had two remedies; one, the levy upon and sale of 
_ property, and the other, the imprisonment of the debtor. The 
Legislature abolished the remedy by imprisonment, which 
often brought the money when nothing else would, leaving 
only the remedy against the property. And then it was con- 
tended that the abolishment of the remedy of imprisonment, 
impaired the contract. But the Courts, in repeated cases, 
decided otherwise. The true import of the law being, not 
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that: the parties should have any particular or specific remedy, 
but a substantial and convenient one. In what way does the 
Constitutional exemption alter or impair the contract which 
these parties made? How is the remedy changed? What 
was the law at the time of the contract, and which became a 

part of it? Wasit that all or any portion of the property 
which the debtor had at the time of the contract, should be 
liable to execution sale? Was that the creditor’s security 
for his debt? Certainly not. The contract was personal. 
and was a lien upon nothing. Else, how would it be if the 
debtor had no property? Or if he had any, how would it be, 
if he should sell it? Or, how would it be with property 
acquired after the contract? Or how, if a subsequent and 
more vigilant creditor should get ahead, and take the whole 
in execution? Or, in case of the debtor’s death, how would 
the widow get dower, ora year’s provision? Or, how would 
funeral expenses have the preference over all other debts ? 
These considerations make it plain, that no such element 
enters into the contract, as, that any particular property which 

the debtor has at the time of the contract, or which he may 
subsequently acquire shall be liable to execution, sale, &c., or 
that any particular remedy is guaranteed. The guaranty is 

that the contract shall never be altered by law, and that there 
shall be a remedy to enforce it: and the contract is made, not. 
only with reference to the remedy existing, but also to such 
reasonable changes, as the interests of society require, and the 

State may think proper to make. 

Against this view, it is contended, that there are express 
decisions to the contrary. If there be such by the Courts of 
our sister States, they are entitled to respectful, and if by the 
Supreme Court of the United States, or by our own Court, 
they are entitled to the highest consideration. 

The cases most pressed upon our attention in favor of the 
creditor are Bronson v. Kinzie,1 How. 311, and McCracken 
v. Haywood, 2 How. 608, both decided by the Supreme 
Court of the United States. Bronson v. Kinzie, was a case. 
where it was provided in a mortgage deed, that if the money 
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secured was not paid at agiven time, the mortgagee might 
enter and sell; and the Legislature of Illinois passed an act to 
the effect that the mortgagee should not enter and sell, as the 
contract said he might, but that he might enter and sell, upon 
certain conditions, not specified in the contract. This was 
clearly an alteration of the contract, and impaired its obliga- 
tion. Jt changed the contract of the parties. But, how is the 
contract changed in our case? Not atall. It stands word 
for word, as the parties made it. And so too, the remedy,.2 as 
we have seen, stands word for word. 

The other case, McCracken v. Haywood, arose under an act 
of the Legislature, which allowed the contract to stand, and. 
the remedy to stand, except. that it provided, that when the 
property levied on should be offered for sale, it should not be 
sold unless it brought two thirds of its appraised value. The 
property was offered for sale and would not bring the price. 
What, then, was the Court to do? The act applied to all the. 
property the debtor had, and to all hz might ever acquire. 
So that, whether he had much or little property, it could not 
be sold, and by no possible means could the creditor make his 
money. Clearly here was a deprivation of all remedy. But, 
how is it in our case? The exemption does not cover all, but 

only so much of the debtor’s property, and does not exempt 
his future acquisitions. It does not clog the execution sale 
with unusual terms, which was the ground upon which Me- 
Cracken v. Haywood was decided, but leaves it unembar- 
rassed. And if it should happen, as in our case, that all the 
debtor’s property falls under the execution, it was not within 
the purview of the Constitution that it should, but is only the 
*‘ accident,” of the debtor’s property, and does not affect the 
law. In the case of McCracken v. Haywood, the Court 
ordered the property to be sold for what it would bring, as 
the only remedy left to the creditor. 

Our attention was called also to an siete: opin- 
ion of Judge Carpenter, of the Circuit Court of South 
Carolina, Purcell v. Whaley, reported in the newspa- 
pers, declaring the exemption laws of South Carolina, 
which are substantially the same as ours, unconstitutional 
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and void. The authorities relied on by the learned Judge 
were, among others of less importance, the aforesaid cases of 
Bronson v. Kinzie and McCracken v. Haywood; and we have 
seen they do not sustain him. 

Another case cited by him, and directly in point for him, is 
Dank v. Quackenbush, 3 Denio 594, decided first by the Su- 
preme Court, and then by the Court of Appeals of New York. 
But the attention of the learned Judge was not called to the 
fact that, in that case, the Judges in the Court of Appeals were 
equally divided, and, therefore, the decision in the Court below 
stood; nor to the more important fact that, in a subsequent 
case, in 1854, in the same Court, Morse v. Gould, 1 Kernan 
281, the case of Dank v Quackenbush was reviewed and over- 
ruled. Again, the case before Judge Carpenter did not involve 
the point whether the Exemption Laws impaired the obliga- 
tion of contracts, and, therefore, his opinion upon that ques- 
tion is only a dictum. He states the principles involved in the 
case as follows: “The judgment was by law a vested right, a 
lien, a contract. Had the State the Constitutional power to 
divest the plaintiff of his right, and vest them in the defendant ? 
Upon the principles involved in the case, there is no difference 
between rights by mortgage, and by judgment; the former are 
specfic the latter general; but both are vested, legal rights,” &e. 
It will be seen, therefore, that the question involved,was not that 
of impairing the obligation of contracts under the Constitu- 
tion of the United States, but of destroying liens and invading 
vested rights, under the Constitution of South Carolina. 
Thereis nothing, therefore, in that decision against our position, 
but the dictum of the learned Judge; for it is not pretended 
that in our case there was any lien or vested right. We are 
not, therefore, interested to inquire further into the learned 
Judge’s decision, that ‘Hens’ and “vested rights” cannot be 
abolished by the State Convention in framing their organic law. 

Our attention was called also to a decision of Judge Orr, 
of the Circuit Court of South Carolina, reported in the news- 
papers, sustaining the South Carolina Exemption Laws. 

— Weare not aware of a single decision, except as before 
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stated, either in the Courts of our sister States, or of the United 
States, in which general exemption laws have been held to be 
an infringement of the Constitution of the United States. 
There being no decision against them, let us see if there are 
any in their favor. . 

The Legislature of New York, in 1842, passed an act, 
exempting from execution, in addition to former exemptions, 
“necessary household furniture, working tools and team, not 
exceeding $150 in value.” The creditor obtained a judgment 
upon a debt existing before the act, and levied on the debtor’s 
team, a pair of horses, and the question was, whether the - 
exemption was good against pre-existing debts. The opinion 
of the Court was elaborate and able, and that the exemption was 
good—Morse v. Gould, supra. The opinion is the moreimpor- 
tant, as it reviewed and overruled a former case in the same ~ 
Court, Dank v. Quackenbush, cited by Judge Carpenter. 

It also reviewed the cases of Bronson v. Kinzie, and Me- 
Cracken v. Haywood, and indeed all the cases bearing on the 
subject, and distinguished them from that, as we have from 
this. In a late case in 9 Wisconsin, 559, Baumbach v. Bade, 
the case of Morse v. Gould, supra, is reviewed and approved. 
And in Bronson v. Kinzie, Taney, C. J.,says: “A State Leg- 
islature may, if it think proper, direct that the necessary imple- 
ments of agriculture, or the tools of a mechanic, or articles of 
necessity in household furniture, shaH, like wearing apparel,. 
not be liable to execution on judgments; and regulations of 
this kind have always been considered in every civilized com- 
munity as properly belonging to the remedy, to be exercised 
or not, by every sovereignty, according to its views of policy 
or humanity. It must reside in every State to enable it to 
secure its citizens from unjust and harassing litigation, and to 
protect them in those pursuits, which are necessary to the 
existence and well being of every community.” 

And in a subsequent case, Planter’s Bank v. Sharp, 6 How. 
301, Mr. Justice Woodbury, in delivering the opinion of 
the Supreme Court of the United States, enumerated exemp- 
tion laws, among the examples of legislation, which might. be 
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constitutionally applied to existing contracts. And in Bigelow 
v. Pritchard, 21 Pickering, the Supreme Court of Massachu- 
setts decided that the Legislature might lawfully diminish 
the creditor’s remedy to enforce judgment, by exempting a part 
of the property of the debtor from attachment on mesne pro- 
cess, or levy of execution; for example, articles of furniture, 
bed and bedding, &c., necessary for a debtor and his family. 
And in Morse v. Gould, supra,, it is said that general exemp- 
tion laws are valid, “though a case might happen, possibly, 
where the exempt property would constitute all that the 
debtor possessed.” And in a late case, Stephenson v. Osborne, 
41 Miss. 119, reported in the April number of the American 
Law Review, p. 476, the Supreme Court of Mississippi decided 
that the Mississippi exemption law “was constitutional as to 
contracts existing at the time of its passage.” We have a 
decision of our own Court directly in point. In Dean v. King, 
13 Ire. 20, the Court decides, Ruffin, C. J. delivering the 
opinion, that the exemption of “a mare and five hogs,” under 
the. act of 1848, was good against a debt contracted in 1846. 

The case of Dean v, King was this: The exemption laws 
of 1844 applied to debts contracted after Ist July, 1845, and 
it was insisted that the debt in that case was contracted before 
Ist July, 1845; although the bond for the contract was not 
executed: until 1846. .The Court said the exemption was not 
made under the law of 1844; because “a mare” was not em- 
braced in that law, but was made under the Act of 1848, and 
that it.was valid. Itis true that it does not appear that it 
was objected, that the Exemption Act of 1848 could not apply 
retrospectively, but it could not have escaped the attention o! 
the Court, nor of the two eminent. counsel who argued the case 
that an exemption law of 1848, applied to. a debt of 1846, did 
operate:restrospectively as to the debt affected by it. 

We have, too, our legislative construction, and: the practice 
of dur Courts under it, for the last twenty. years. The Re- 
viséd Code, adopted in 1856, makes the exemption of. “one 
cow and: calf; ten barrels of corn or. wheat, fifty pounds of 
bacon; beef-or pork, or one barrel of fish, all necessary: farm- 
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ing tools for one laborer, one bed, bedstead and covering for 
every two members of the family, and such other property as 
the freeholders may deem necessary for the comfort and sup- 
port of such debtor’s family; such other property not to ex- 
ceed fifty dollars,” apply to all debts contracted since July 
Ist, 1845. Itis true that, by the Act of 1844, some of these 
Articles were exempted, but the bulk of them were not 
embraced in any exemption act until 1848, and yet they were 
made to apply to debts as far back as July Ist, 1845. 

So in 1866-’67, our Legislature passed an Act exempting 
* All necessary farming and mechanical tools, one work horse, 
one yoke of oxen, one cart or wagon, one milch cow and calf, 
fifteen head of hogs, five hundred pounds of pork or bacon, . 
fifty bushels of corn, twenty bushels of wheat, and household 
and kitchen furniture, not exceeding $200 in value.” And 
this was not restricted to subsequent contracts. Which - 
is the more significant, as by the same Act a Homestead of 
one hundred acres without regard to value, was restricted to — 
subsequent debts. So that exemptions applying to antece- 
dent debts have had the sanction of our Legislature and of 
this Court, and of the practice of all the Courts, tor the last | 
twenty years. 

But then it is said that while that may have been so in 
regard to necessartes, yet our exemptions are too large; 
they are not necessaries. If it be conceded that the Legisla- 
ture has power to exempt any thing as to existing debts, then 
what are necessaries, is a question for the Legislature and not — 
for the Court. But our exemption laws heretofore have not 
been restricted to mere necessaries, but have looked to the 
‘“‘comfort and support of the debtor’s family,” Revised Code, © 
Supra; and the exemptions have been repeatedly and consid- 
erably increased, to keep pace with the change of mannerg 
and customs, and the condition of our people. It will read- 
ily appear that the late exemptions of personal property, in 
many instances, might greatly have exceeded $500. If the 
Legislature can exempt personal property, it is not pretended 
that it may not in like manner exempt real estate—a homestead. 

Jt is objected that the Homestead law ought not to be con— 
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strued..to. operate.restrospectively. We admit that this.ie the; 
general.rule.of:construction; with. an. exception, however, in 
favor of remedial and, as sometimes.called, beneficial laws. All 
our laws in regard to. remedies and: procedure, haye . been 
lately altered by the new Code of Civil Procedure, and made 
to act retrospectively. No debt, no matter when contracted, 
can be sued for and, recovered now.as before the Code. Even 
the Courts themselves have been. changed. 

By the act of 1808, a summary remedy, by motion. for judg~ 
ment on ten days’ notice was given. against. Sheriffs for collec- 
ting money and. failing to pay over, A motion was made 
against a Sheriff..for.an antecedent liability. It was. objected, 
that the act did not operate retrospectively. But this Court 
held.the contrary, saying that, “when an act takes away from 
a citizen a vested right, its constitutionality may be inquired 
into; but when it alters the remedy or mode of proceeding as 
to rights previously vested, it certainly runs in a constitutiong! 
channel. These acts are beneficial and should be favorably 
construed,” Oais v. Darden, 1 Murphy, 501. 

So a State Legislature may discharge a party from.imprison- 
ment upon,a judgment in a civil action, without infringing the 
Constitution; for this is but a modification of the remedy; 3 
Story on the Con. 251, Mason, v..Hiate, 12 Wheaton, 370, 

A Statute changing the rules of eyidence may be applied 
to pending syits,. Cooly, Cen, Lb. 381. 

So.a statutory privilege is not.a vested right; as. exemptions 
of. persons or property. from. taxation, or exemptions of prop- 
erty from being seized by attachment, or. execution, 16.383. 

So homesteads, or, other property which are now, exempt 
under the Constitution, may be made liable by a subsequent 
Convention, Jb. N. 

If, therefore, the homestead laws were not.retrospective im 
terms, yet, as. they are remedial, beneficial laws, interfering 
with no vested rights, and are a part of the fundamental law 
of the land, they ought to be. liberally. construed in favor of 
the person to be benefited. But we think they do not.depend 
upon construction. The plain words are that they shall apply 
to “any debt”—all debts. And it is only by construction, 
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and we think an erroneous construction, that. they. can be re- 
stricted to any particular class of debts. 

But really the homestead and exemption laws, although 
affecting antecedent debts, are not retrospective in the proper 
sense of that term. What would be a prospective homestead. 
law? Evidently that which should allow a homestead to be 
laid off hereafter. What, as contra-distinguished from that, 
would be a retrospective homestead law? Evidently that 
which makes valid a homestead which has been laid off hereto- 
fore. The great error is in supposing that the homestead law 
is a Jaw to defeat debts. That is no part of the object of the. 
law. The laying off a homestead is the sole object, and is 
prospective altogether. If any debt is affected by it, it is 
merely incidental. It may be conceded, therefore, without 
affecting the homestead, that any law, the purpose of which is 
to defeat a debt, is void. But the homestead law declares its 
object upon its face to be, not to defeat debts, but, to allow to 
every resident of the State, “and his children,” and his 
“ widow,” a home, and the means of living, if they have them. 
It is a question, not of defeating debts, but, in the language 
of Chief Justice Taney, “it is a question of policy and — 
humanity, which every civilized community regulates for 


itself.” 
Its wisdom ‘or folly, justice or injustice, is a question for the 


law making power, and not for the Courts. In our case, the 
Jaw has the sanction of the Convention and of the Legisla- 
ture, and of the direct vote of the people | in, adopting the 
Constitution, and of the Congress of’ the United ‘States which 
approved the Constitution. And, as it isnot in contravention 
of the Constitution of the United States, it would ‘be an as- 
sumption of extraordinary power for us to declare it void. 

With the policy of these exemptions this Court has nothing’ 
to do. If they are within the power of the Legislature, then 
it is sufficient for us that, “ thus it is written.” 

‘We have not thought it necessary to notice the suggestion; 
that inasmuch as the sale of lands under the execution is by 
Statute, so it may be exempted by Statute. 

No question arises in this case as to the interference with 
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vested rights under our State Constitution, because the ex- 
emption is a provision in the Constitution itself. The only 
question is, whether it impairs the obligation of contracts, 
under the Constitution of the United States. We think it 
does not. Jacobs v. Smallwood, ante, 112. This will be 
certified, &e. 


Ropman, J. I concur in the conclusions of a majority of 
the Court—but not entirely in the reasoning of the Opinion 
of my learned brother, Justice Reade. I prefer to rest my 
judgment on the course of reasoning followed by me hereto- 
fore, in my Dissenting Opinion in Jacobs v. Smallwood, ante 
112; that is to say, upon the ground that the Homestead Act 
affects the remedy merely, and that the remedy (except in cer- 
tain extreme cases adverted to in that Opinion) is wholly 
within the jurisdiction of the States. 


Pearson, C. J., dissentiente. The express prohibition of “ex 
post facto laws” 1s confined to criminal offences, but the broad 
principle of justice on which it rests extends as well to civil 
rights, and itis a settled rule of construction that a retroac- 
tive effect is never to be given to a law, unless the words used 
admit of no other meaning, and show beyond question that 
past transactions are within its operation. “General and 
vague words have never been allowed to have that effect.” 
Broom’s Legal Maxims, 41. 

In our case the words, in the Constitution, are, shall be 
exempt from sale under execution “for any debt.” Very com- 
prehensive, but at the same time very indefinite. The statutes 
carrying out this ordinance adopt the same words without 
explanation. Giving to them the meaning of “any debt” here- 
after contracted there is no injustice, for people will know 
who is to be trusted; giving to them the meaning of any debt, 
as well debts heretofore as debts hereafter contracted, there 
is gross injustice, and a violation not only of the ordinary 
notions of honesty, but of a fixed principle of the common law, 
reaffirmed by statute law, 13 Elizabeth, “All gifts and volun- 
tary conveyances of his property by a debtor are void as 
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against existing creditors,” on the ground of fraud. I hesi- 
tate to give to these indefinite words a construction which 
imputes to the law makers a fraud in this; it makes a gift or 
voluntary conveyance to the debtor himself, in fraud of exis- 
ting creditors, of property, on the faith of which he received 
credit, and of which he cannot by law make a voluntary con- 
veyance to another. Courts are to be governed not by what 
the draftsman of a law is supposed to have meani, but by what 
the words used mean, according to the settled rules of con: 
struction. This maxim should especially be adhered to, when 
the law is submitted to a vote of the people, for it is not de 
cent to suppose that indefinite words were used, that some 
might vote for it giving one meaning, and others another. 

Il. “No State shall pass any law impairing the obligation of 
contracts.” These comprehensive words are not confined toa 
prohibition against altering the terms of a contract, but, also 
forbid impairing its obligation. What is the obligation of a 
contract? The means of compelling performance, according 
the laws in force, at the time the contract is made ; by these 
laws the parties agree to abide; by these laws their rights are 
fixed. This is the obligation which must not be impaired by 
a State, whether acting in Convention or in General Assembly. 

We are told: “There are now, and so there will continue 
to be, laws to enable each party to enforce the contract, and 
after such assurance, if the State abolish, or seriously change 
the remedy, it would be in violation of the Constitution of the 
United States, and therefore void.” 

Tn this I fully concur,and the question is—not confusing the 
subject with a multitude of cases or with many words—does 
or does not, the ‘Homestead exemption” of $500, personal 
property and $1,000 value of land, injuriously change the 
remedy, and alter the laws in force at the time the contract 
was made. In other words, is not the obligation of this con- 
tract impaired by the Homestead exemption? It is set out in 
the record, that besides the property exempted this debtor has 
nothing. So the contract cannot be enforced, and its obliga- 
tion is destroyed, not simply impaired. 
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It is said, “the remedy is not at all changed, for the creditor 
can take judgment and jsspe a writ of feri facias, just as he 
could have done when the contract was made.” All this is 
very true, and it is equally true, that in nine cases out of ten 
the Sheriff will return on the fiert fiacigs, “nothing found 
except property exempted by homestead law.” This is the 
shadow. but not the substance. The creditor trusted to the 
property which the debtor had, at the time of the contract, as 
the means of enforcing it, and to that law by which a volun- 
tary conveyance is declared fradulent and void—that was the 
obligation, or the thing that binds—and yet it is held, as I think 
- under the unconscious bias of pressing circumstances, that 2 
law which bestows this property on the debtor, to the injury 
of existing creditors, does not impair the obligation of con- 
tracts. 

It was urged on the argpment: By the common law, wear- 
ing apparel, arms for muster, tools of a tradesman, and a bed 
and furniture, are exempted: (and these articles were not 
looked to and were not included in the obligation,) then, by 
Statute, certain other articles, i,e., Bible, hymn book, and 
school books, and finally a horse, a to exceed in all the value 
of $200, were exempted. Now, because creditors did not 
choose to make a point about these small matters, that is 
relied on as fixing the power of the General Assembly to make 
exemptions against existing debts; and the power being thus 
established, the extent of its exercise is a matter of legislative 
discretion! “Give an inch, and take an ell!” First, assume 
the power to exempt a Bible, hymn book and school books; 
then a horse may be added, then $200 worth of property, then 
$500, then $1,500 including land, then $5,000, and then exempt 
everything, for there is no limit, save Legislative discretion 
Indeed, the Statute under consideration, I believe, exempts 
every thing owned by debtors, in nine cases out of ten. 

In reply to the argument drawn from Legislative sanction, 
one fact counterbalances the whole. In 1822, the Legislature 
deemed it wise to modify the law of imprisonment for debt as 
an obligation of contracts. After full discussion the act pro- 
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vides: “Any person arrested under capias ad satisfaciendum 
for any debt contracted after the Ist day of May next, may 
give bond to appear, &c., and shall not be confined in jail, as 
before.” 

I am aware, that in several of the States decisions have been 
made sustaining homestead laws. These cases all rest on the 
fallacy of assuming the power to make exemptions to some 
extent, and then, on the idea of Legislative discretion, the 
amount is swelled up to thousands; and it is justified on the 
ground of “Keeping pace with the progress of the age,” a pro- 
gress in this particilar, I fear, of dishonesty and fraud. I 
choose to rely on the casés in our own Court. Jones v. Crit- 
tenden, 1 Car. Law Rep. 385. Baines v. Barnes 8 Jones 366. 

Per CURIAM. Order below reversed; 

Let this be certified. 


‘THE STATE v. WESLEY HAIRSTON and PUSS WILLIAMS. 


The provisions of the Act (Rev. Code, c. 68, s. 7) declaring intermar- 
riages between whites and persons of color to be void, are still in 
force in this State; not having been affected by recent changes of 
the Constitution of the State, or of the United States; or by the 
Civil Rights Bill. 

tS. v. Underwood, ante 98, cited and approved.) 


INDICTMENT for Fornication and Adultery, tried before 
Cloud, J., at Spring Term 1869 of the Superior Court of 
FORSYTHE. 

Upon the trial it appeared that the defendant Hairston was 
a colored man, and the defendant Williams a white woman; 
and that they were cohabiting as man and wife at the time of 
the finding of the bill. The defence was that they had been 
duly married. The facts established a marriage, if such rela- 
tion could exist between parties, one of whom is colored and 
the other white. | 
_ His Honor instructed the jury, that by the law of the State 
the alleged marriage in this case was a nullity. 
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Verdict, Guilty; Rule for a New Trial; Rule discharged;: 
Judgment, and Appeal by the defendants. 


Attorney General for the State. 
No counsel, contra. 


Reape, J. The only question in this case is, whether the 
intermarriage of whites and blacks is lawful. 

By our Marriage Act, “All marriages since the8th of January, 
1839, and all marriages in future between a white person and 
a free negro, or a free person of color to the third generation, 
shall be void.”—Rev. Code, c. 68, s. 7. 

Late events, and the emancipation of the slaves, have made 
no alteration in our policy, or in the sentiments of our people. 
And lest it might be supposed that there was, or would be, a 
change, the Legislature, in 1866, re-enacted the marriage act.. 
And thus the law stood at the time of the adoption of our new 
Constitution. The Constitution was adopted by a large pop- 
ular vote, both whites and blacks voting. In the Constitution 
it is provided that, “the laws of North Carolina, not repug- 
nant to this Constitution, or to the Constitution and laws of 
the United States, shall be in force until lawfully altered.” 
Art. IV, S, 24. 

It thus appears that we have not only the plain letter of the 
acis of the Legislature; but the sanction of the Constitution, 
that the intermarriage of whites and blacks is against public 
policy, and is unlawful. And as this is a matter affecting the 
social and domestic relations, it is gratifying to know that the 
law has the sanction of both races. It is no discrimination in 
favor of one race against the other, but applies equally to 
both. At the last term, in the case of the State v. Underwood, 
ante 98, we decided that the act forbidding persons of 
color to be witnesses, except against each other, was repealed: 
by the Constitution, as being repugnant to its spirit, and in- 
consistent with our altered condition. But that was because 
there was a discrimination between the races in civil rights.. 
Here there is no discrimination. The law operates upon both: 
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races alike; neither can marry the other; nor is it repugnant 
to the spirit of the Constitution, or subversive of civil rights, 
but is in consonance with both. 

It was insisted that the Civil Rights Bill has declared a 
different policy, and has changed the law. It isnot necessary 
that we should decide whether the operation of that bill ended 
with the cessation of our Provisional relations with the United 
States, or whether it is operative now; for by its terms it has 
no application to the social relations. Its object was, and its 
terms are, to declare equality between all citizens without 
regard to race or color, in the matters of making business con- 
iracts, suing in the Courts, giving evidence, acquiring prop- 
erty, and in the protection of person and property. And this is 
nothing more than our own State Constitution has done. But 
neither the Civil Rights Bill, nor our State Constitution was 
intended to enforce social equality, but only civil and politi- 
calrights. This is plain from their very terms; but if the terms 
were doubtful, the policy of prohibiting the intermarriage of 
the two races is so well established, and the wishes of both 
races so well known, that we should not hesitate to declare 
the pelicy paramount to any doubtful construction. 

The marriage relation isa peculiar and important one. The 
Courts treat it as a contract, only in the sense that contract— 
consent of parties—precedes it, and is essential to its validity. 
But when formed, it is more than a civil contract, it is a rela- 
fon, an institution, affecting not merely the parties, like business 
contracts, but offspring particularly, and society generally. 
And every State has always assumed to regulate it, and to declare 
who are capable of contracting marriage,—what shall be the 
ceremony, what shall be the duties and privileges, and how it 
shall be dissolved. These things have never been left to the 
discretion of individuals, but have been regulated by law. 
Among other things, our marriage law declares that the white 
and colored races shall not intermarry. The pretended mar- 
riage in this case was, therefore, invalid, and the parties guilty 
of fornication and adultery. 

Let this be certified, &c. 

Per Curiam. No Hrror. 
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8. 8. HARRELD, Athitaistrator, &e. » MEREDITH WAYSON 
and dthets, 


Bonds require no consideration. 

The sale of a slave in September.1864, in North Carolina, constituted 
a valuable consideration tor'any promise made to pay for the same. 
The Emancipation Proclamation of President Lincoln, and the Act of 
Cungréss of Jilly 1862, by their terms operated only upon particiilar 
slitvés, andl Ud not‘affect ‘te'tnstitition of slavéry; So uiso, the order 

‘Of General Sdhofield, made after tle Hutréndir. 

The buying and sellitih of Stves‘th ‘the orditiar'y course of Business, in 
SNorth Carotita, In 1864, was then against ncither'pood niorals, ridr 
spubhe policy; and-no retroactive effect tothat end can be attributed 
‘to the suibsequent emancipation of slaves, and abolition of the-in- 
stitution of slavery by law. 

(Buie v. Parker, ante 131, Hooker v. Phillips, Phil. Eg. 193, ‘Woodfin v. 

Sluder, Phil. 200, cited and approved.) 


Dest, tried before Pool, J.,at Spring Term 1869 of the 
Superior Court of Hertrorp. 

‘The plaintiff declared upon a plain bond, “for value re- 
ceived” promising to pay to him one thousand dollars, with 
interest from date, and dated the 26th day of September, A. 
D. 1864. 

The defendants pleaded General issue, Payment and Set off, 

The bond had been given in part payment of the price of a 
slave, purchased by Watson at an Administrator’s sale by 
the plaintiff, in Hertford county on the day of the date. The 
terms of sale were, that purchasers might pay in Confederate 
currency, to the amount of $1,000; and, for any sums in excess 
payment would be required in notes ot the banks of this State, 
and for such excess bonds must be given with good security, 
bearing interest from the day of sale. At the sale Watson 
purchased a negro boy under 21 years of age, for the sum of 
$2,000, and having paid one-half thereof, gave bond for the 
other half, according to the terms of sale. The value of bank 
notes, in gold, was shown to be 25 per cent., or, as one to four. 

Upon the above case, the Court instructed the jury that the 
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plaintitt was entitled to recover the valtie.of the bond in.gold, | 
and accordingly .there was-a verdict and judgment for $250 in 
gold, with damages for detention, &ec. 

‘The defendants excepted to the ruling, and-having-moved 
for a new trial, &c., appealed. 


Yeates and Barnes, for the appellants. 


1. The consideration of this bond may be inquired into. 
Acts of Assembly of 1866, chs..38 and 39. 

‘2, The bond was given after the Emancipation Proclama- 
tion of President Lincoln, ‘a ‘war‘méasure vital to ‘the ‘Govern- 
ment. Seealso Acts of Congress of 1862, ch’s. 40, 111, 195, 
201, Milligan’s case, 4 Wall. 2,and‘C. J. Chase's dissents 
‘pinion therein. 

8. The particular result of the war instead of diseontinuing 
this war measure, actually ratified and maintained it ab initio. 

4, The negro here was under age, and if the construction 
be that the Proclamation was limited to such as.availed them- 
selves of it and escaped into the lines, the Courts will give 
infants all the benefits of a presumption that they would have 
escaped if of full age. Laches will not be imputed to them. 

5. As matter of public history the military forces of the 
United States frequently invaded and at one time overran 
the district where this boy resided previously to the sale. 

6. The Courts of North Carolina being wrongful when 
Harrell was appointed administrator, he was not such at the 
sale, and so could not sell, or take a valid bond, and the Con- 
vention of 1865 had not the power to create a contract by 
the defendants without their consent. 

T. A debt created in purchasing a slave, is an incident to 
slavery, and disappears with its principal. 

8. Under the Act of the Legislature the recovery should 
have been limited in amount by the value of the thing bought, 
which here is to be measured by the time of actual service. 
At all events the verdict and judgment for gold, are incorrect: 
and should have been for United States currency. 
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They cited Hayley v. Hayley, Phil. Eq. 180, Ee parte 
Hughes, Phil. 57, Bue v. Parker, ante 181, Blossom v. Van 
Amringe, Phil. Eq. 188, Wiley v. Worth, Phil. 171. 

9. When were the slaves in North Carolina emancipated? 
Would the sale of one after the surrender and before the pas- 
sage of the ordinance of emancipation, have been valid? If 
not, why ? 


Smith Contra. 


The proclamation of the President of the United States 
emancipating the slaves in this State on the first day of Jan- 
uary 1868, was an exercise of force called for by the exigen- 
cies of war, and finding its justification in the principles of 
law applicable toa state of war. Itis valid so far and no 
farther than it can be made effectual by force. The slave in 
question was not in fact set free by force, and therefore never 
legally became free until the adoption of the ordinance of 
emancipation by this State. Dana’s Wheaton, Sec. 347, Note 
8, latter part. 

This view is sustained by, 

1. The requirement by the Executive of the United States 
of an ordinance of emancipation. 

2. The condition inserted in the amnesty proclamation, and 
the special pardons issued. 

This Court has virtually so held in reference to the hire of 
a slave in 1865. Woodfin v. Sluder,1 Phil. 200. But, if with- 
out consideration, the bond is valid, and no defence is avail- 
able in this action. 


Prarson, 0. J. We listened with pleasure to the argument 
of Mr. Yeates. He was candid, and seems to have investi- 
gated the subject with much diligence; but we cannot concur 
in his conclusions. 

He says, the bond is void for want of a consideration. The 
reply is: 1st. A bond needs no consideration. The solemn. 
act of sealing and delivering is a deed, a thing done, which, by 
the rule of the common law, has full force and effect, without 
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any consideration. Nudum pactum applies only to simple 
contracts—deeds need no consideration, except such as take 
effect under the doctrine of uses, or such as are made void by 
the statutes of Elizabeth as against creditors and purchasers 
for valuable consideration, but are valid, as at common law, 
between the parties. 

This is a misapprehension of the law into which many of 
the profession seem to haye fallen by reason of inaccuracy in 
Blackstone’s Commentaries, who, we take occasion to say, ig 
a popular, and not an accurate text writer, like Coke or 
Fearne. For instance, Blackstone adopts the definition given 
by Coke of a deed—* an instrument of writing, on parchment 
or paper, sealed and delivered ”——-and yet he afterwards goes 
on to say, “a deed must be supported by a sufficient consider- 
ation.” His remark is evidently to be understood, as having 
reference to deeds taking effect under the doctrine of uses, and 
to the statutes of Elizabeth. For, beyond all question, a deed 
is binding between the parties without any consideration. - 
2nd. There was, in our case, a valuable consideration. The 
slave bargained for, was delivered to the defendant at the date 
of sale in September 1864, and he had his services until 1865; 
and upon the supposition that the thing sold, to-wit: the negro, — 
was in fact a freeman, and not the subject of sale from and 
after the proclamation of Jan. 1, 1863, the defendant had 
notice of this fact, as well as the plaintiff, and according te 
the rule of law and of equity, and of justice in its ordinary 
sense, “he who is to have the gain should bear the loss,” as 
is said, Buie v. Parker, ante 131. The matter depended upon 
future contingencies, and the defendant gave his bond for the 
price, and took the chances. 

The reference made by Mr. Yeates to the law authorizing 
an inquiry in regard to contracts payable expressly or im- 
pliedly in currency, and allowing a jury to fix the value 
thereof, has no application to our case, for it turns not on the 
value, but on the validity of the obligation sued upon. 

In the second place, Mr. Yeates took the position that the 
bond was void as against the policy of the law, in this: By the 
proclamation of the President, of January Ist, 1863, all slaves 
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are set free from and after that date. So that.at the time. of 
the’sale, the person sold was not’a slave, but a free man, 

Admitting the premises, we do not see how the conclusion. 
follows. Say, according to the view. of President Lincoln,, 
the person sold was a. free man at the time of the sale, how. 
could it obstruct his policy, that the supposed title to the per-. 
son as a slave was afterwards transferred from A to B.  Cer- 
tainly it could make no difference in legal effect, whether the. 
individual was held as a slave by the one or the other, pro-. 
vided, under the existing state of things, the individual was. 
to be held as a slave in the same locality. 

But we do not admit the premises, to-wit: that by force of 
the proclamation of the President, all slaves are set free from. 
and. after January Ist, 1863. | | 

By the act of Congress of July, 1862,. “The slaves of per- 
sons who shall hereafter give aid to the rebellion, taking. 
refuge within the lines of the army,” and ‘‘all slaves captured . 
from such persons, or deserted by them, and coming under the. 
control of the government of the United States,” and “all 
slaves of such persons, found or being within any place, occu- 
pied by rebel forces, and afterwards occupied by the forces of" 
the United States, shall be deemed captives of war, and shall 
be forever free of their servitude, and not again held as 
slaves.” 

This.act of the legislative branch of the government of the 
United States is, by its terms, confined to slaves personally, 
and applies only to such individuals as may come under the 
control of the government. It recognizes the existence of 
slavery, and cannot, in any point of view, have the effect of’ 
abolishing and making unlawful the institution of slavery in the 
States where the institution then cae and was Ree aee, ue 
law. | 
The proclamation of the President is simply a war measure. 
of the executive branch of the government, called for in order 
to announce what States were in rebellion, and to what local- 
ities the act of 1862 was applicable. Ht does not, perhaps, 
and indeed the President, without the concurrence of the leg-_ 
islative branch of the government, could not arrogate to him- 
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self the power, as a war measure, to abolish and make unlaw- 
ful the institution of slavery in the States declared by him to 
be in rebellion. So far from assuming power to do so, the 
proclamation is, by its terms, confined to slaves personally, — 
and in its practical effect it was limited to such slaves individ- 
ually as should come under the control of the armies of the 
United States. So the institution of slavery was not abolished 
or made unlawful, either by the act of 1862, or by the procla- 
mation of the President. See “ Whiting on the War Powers 
of the President,” 5-6. 

In like manner the military Order of Gen. Schofield, after 
the Surrender, simply had the effect of announcing, that the 
whole State was then under the control of the army of the 
United States, and that by force of the act of 1862, and the 
proclamation of the President, and the order of Gen. Scho- 
field, as military commander, all persons then held as slaves in 
the State of North Carolina were free and should be so 
treated. This operated upon persons then held as slaves in 
the State of North Carolina. But surely a military order could 
not have effect of abolishing or making unlawful the institu- 
tion of slavery. That was left as an act that could only be ~ 
done by the government of the United States, or by an ordi- 
nance of a convention of the people of the State. Apart 
from the action of the government of the United States, and 
the convention of the State, there could have been, in legal 
contemplation, no more wrong in procuring other slaves to 
supply the place of those taken from us by the results of the 
war, than in buying other property to put in the place of that 
taken from us by the armies ef the United States and of the 
Confederate States. 

So our case comes back to this point; in April, 1864, the 
plaintiff, as administrator, in the county of Hertford, which 
was not within the lines or under the control of the army of 
the United States, offers for sale, according to the laws of the 
State, and does sell at auction, a negro man slave. The de- 
fendant becomes the purchaser, pays a part of the price, takes 
the slave, and executes his bond for the balance of the price. 
In what point of view can this transaction be considered 
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against public policy, or as so violating good morals as to 
authorize a court of justice to refuse to enforce the contract ? 

As is said Phillips v. Hooker, Phil. Eg. 193 “ the transac- 
tion was one in the ordinary course of business, done without 

any reference to the operations of the government of the 

United States, or. of the Confederate States, without any crim- 
inal intent to aid the rebellion, and to hold the contract void, 

will simply have the effect to encourage dishonesty.” 

It was not'against the public policy of the State of North 

Carolina, according to the laws then existing and recognized 
both by the wrongful government then in power, and the 
rightful government which was, for the time, deprived of its 
power. It was not against the policy of the act of Congress of 
1862, nor of the proclamation of the President; for, as we have 
seen,it could not affect that policy, in localities not under the 
control of the armies of the United States, whether a person 
was held as a slave by A or B, provided, under the circum- 
stances, he was to be the slave of some person. So far as good 
morals are involved, the matter is not to be viewed, as we 
conceive, from a standpoint, where the institution of slavery 
is deemed wicked and in violation of the laws -of God and 
of the rights of man, but froma standpoint where the insti- 
tution was considered as established and made lawful by the 
laws of the State, and recognized and protected by the Con- 
stitution of the United States, and had been handed down 
and acted upon from father to son among our people, from the 
first settlement of the colony of Carolina. 
- The Court is unable to see any ground, either on the score 
of public policy or of good morals, upon which it should refuse 
to enforce this contract, and allow the defendant to escape the 
payment of a just debt. 

Woodfin v. Sluder, Phil. 200, isin point. True, the question 
was not made, but that proves that it had not entered into the 
head of any one to conceive that the act of hiring a slave or of 
selling a slave in North Carolina outside of the lines of the 
United States Army, was against public policy, or against 
good morals. 

The idea, that the subsequent action of Congress and the 
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ordinance of our Convention, can have the effect by relation, 
or by post-luminy, to enlarge the operation of the act of 1862 
and of the proclamation, so as to give to those measures the 
effect of abolishing slavery, and making the institution unlaw- 
ful at the date of this transaction, and consequently, making the 
act of the parties wicked and against good morals, has, in our 
opinion, nothing sound to rest on, either in law, ethics, or good 
a “Coming events cast their shadows before,” and 

“events accomplished” do not cast a shade behind, so as ta 
make unlawful that which, at the time it was done, was not 
against law. This would violate the immutable principle of 
justice adopted in our Constitution, by which ex post facto 
laws are fobidden. 

PER CURIAM. Judgment affirmed. 


©. N. McADOO vo. D. W. C. BENBOW, Administrator, &e.. 


The Act of March 16, 1869, ‘‘Suspending the Code of Civil Procedure 
in certain cases,” is not unconstitutional, in requiring writs in civil — 
cases to be “returned to the regular term of the Superior Court,” &e., 
instead of, the Clerk’s office, as heretofore. 

The phrase ‘Superior Court” in Art. 4, Sec. 28, of the State Consti-~ 
tution, does not mean the Court of the Clerk. 

Ropmany, J., dissenting. 


Morton to dismiss a writ of Summons, heard before Tourgee, 
J., at the Superior Court of GUILFoRD, at Chambers, on the 
1st day of July, 1869. 

The plaintiff, on the 14th day of June 1869, had issued a writ 
of Summons, asking ‘for a judgment according to the prayer of 
the complaint,” returnable at the office of the Clerk, &c. Upon 
the 18th of June 1869, a motion to that effect having: been 
made by the defendant, the Clerk dismissed the Summons, on 
the ground that it should have been made returnable to the 
regulor term, &c. 

Upon an appeal to the Judge of the Superior Court for the 

3 30 
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Tth Judicial District, His Honor reversed the Clerk’s judg- 
ment, upon the ground “That the Act of Assembly requiring 
the Summons in all cases to be made returnable only to the 
regular term of the Superior Court is in direct conflict with 
Art. IV, Sec. 28, of the Constitution of this State. The 
making up of issues is certainly part of the “business” for the 
transaction of which the Courts are “at all times open.” The: 
provision making the Summons returnable only at term would 
close the Courts for this “business” for eleven months in each 
year.” 
Thereupon the defendant appealed to this Court. 


Battle d& Sons, for the appellant. 
Phillips d& Merrimon, contra. 


Pearson, C. J. His Honor decides that the statute entitled,. 
“An act suspending the Code of Civil Procedure in certain 
cases,” is unconstitutional in respect to the enactment: “Writs. 
of summons shall be returnable to the regular terms of the 
Superior Courts,” because, as he claims, it violates Art. IV, 
Sec. 28, of the Constitution. 

No Court should declare a statute to be void, except in a 
clear case, for it is supported by the presumption of intelli- 
gence in the legislative branch of the government. 

The Court is of opinion that, in the particular now under 
consideration, this statute does not violate the Constitution, 
and that his Honor erred in holding that the General Assembly 
has not power to repeal, suspend, modify or change, the Code 
of Civil Procedure, in respect to the judicial functions con- 
ferred by it upon the Clerks of the Superior Courts, other 
than those conferred by the Constitution itself. 

The question is, does the Constitution divide the Superior 
Court so as to confer certain of its functions upon the Judge 
proper, and certain other of its functions upon the Clerk, as 
Judge subordinate: among others, “jurisdiction to hear and 
decide on all questions of practice and procedure, arising in 
actions brought to this Court;’ and “on all other matters, 
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whereof jurisdiction is hereby given to the Superior Court, 
unless the Judge of said Court, or the Court at the regular 
term thereof, be expressly referred to.” C. C. P. Sec. 108. 

Is this so ordained by the Constitution? Thereis no express 
provision to that effect. So we come to the point: Is this power 
conferred on the Clerk by the Constitution, or only by the Code? 

It is claimed that Art. IV, Sec. 28, of the Constitution, con- 
fers these judicial functions on the Clerk. The section is in 
these words: “The Superior Courts shall be, at all times, open 
for the transaction of all business within their jurisdiction, 
except the trial of issues of fact requiring a jury.” By itself, 
the section confers no jurisdiction on any one to act as a Judge, 
either expressly or by implication. It may as well point to 
the Sheriff or any one else, as to the Clerk, and only by taking it 
in connection with Sec. 12, can there be any ground whatever, 
for any implication. Sec. 12 divides the State into twelve 
Judicial Districts, for each of which a Judge shall be chosen, 
who shall hold a Superior Court in each County of said Dis- 
trict, at least twice a year, to continue for two weeks, unless,” 
&c. These Dictricts, severally, comprise some seven or eight 
Counties. The argument isin this wise: Sec. 12 requires the 
Judges to hold a Superior Court, to continue for two weeks, 
in each County twice every year: By Sec. 28, “the Superior 
Court shall be, at all times, open for the transaction of all 
business,” &c: This is impossible if the Judge is to hold 
the Courts, for he is required to be absent holding Courts in 
other Counties nearly half of the year: rgo, the Constitu- 
tion confers on the Clerk of the Superior Court judicial 
functions, to be exercised in place of the Judge! 

Non sequitur! It only follows that Sec. 28 cannot be con- 
strued literally. It seems to be a provision taken from the 
Constitution of a Stat e which appoints a Judge of the Supe- 
rior Court for every County. There it may work well enough. 
But it must be trimmed down in some way, in order to make 
it fit in a Constitution which appoints only one Judge of a 
Superior Court, for Districts of seven or eight Counties. One 
way is to construe it to mean that the Superior Courts shall 
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be at all times open for the transaction of such business as can 
be done in the absence of the Judges, for instance, issuing 
writs of summons, taking undertaking for appeals, special pro- 
ceedings for arrests, injunctions, &c., and taking probate of deeds, 
granting letters testamentary, lettersof administration, appoint- 
ing guardians, &c., where the Clerk acts as Surrogate. Allow 
that this does not fully satisfy the words of Sec. 28, the ques- 
tion again comes up, what is there in the Constitution to confer 
the judicial functions under consideration upon the Clerks* 
And that, too, in face of the express enumeration of the judi- 
cial functions conferred on them, and set out in Sec. 17. (£a- 
pressio unius exclusio altertus !) 

Sec. 17 is in these words: “The Clerks of the Superior 
Courts shall have jurisdiction of the probate of deeds, the 
granting of letters testamentary, and of administration,” &c., 
‘and of such other matters as shall be prescribed by law.” 

This enumeration of the subjects of jurisdiction divides the 
Superior Court only to the extent of conferring on the Clerk. 
subordinate jurisdiction in respect to certain matters, which 
had been before exercised by the County Court, and most of 
which, in other States, is exercised by the Surrogate Court, 
and in England by the Court of the Ordinary. If it was 
intended to make a further division of the functions of the 
Superior Courts in the Constitution, by conferring on the 
Clerks jurisdiction to hear and decide on all questions of 
practice and procedure arising in actions brought to said 
Courts, why was not that set out in the Constitution, like the 
jurisdiction to grant letters testamentary and of administra- 
tion, and the other matters enumerated? 

Here it may be remarked, in putting a construction upon an 
instrument the question for the Court is, not what the drafts- 
man meant, but what the words of the instrument means. It 
sometimes happens for this reason, that the draftsman is less 
to be relied on than almost any other person to construe an 
instrument, whether it be a constitution, statute, deed or will. 

All difficulty, however, is removed by this clause in Sec. 17: 
“The Clerks of the Superior Courts shall have jurisdiction “of 
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such other matters as shall be prescribed by law.” Under 
this clause the General Assembly had power to enact the Code 
of Civil Procedure, by which the functions of the Superior 
Court is, to some extent, divided between the Judge and the 
Clerk; and under this same clause the General Assembly has 
power to repeal, suspend, modify or change its enactments, so 
as to make writs of Summons returnable to the regular terms 
of the Superior Courts. 

In this view, the next clause of See. 17, “All issues of fact 
joined before them shall be transferred to the Superior Courts 
for trial,” harmonizes; and everything is made to fit. “Issues 
of fact joined before them:” Whom? The Clerks of the Su- 
perior Courts, whether exercising the jurisdiction conferred 
on them by the Constitution as Probate Judges, or the juris- 
diction which may be conferred on them by the General Assem- 
bly:in its wisdom, under the words, ‘‘all such other matters as 
shall be prescribed by law.” Asin this particular, the Code 
of Civil Procedure is a creature of the General Assembly, the 
Court cannot allow it to be greater than tts maker. 


RopMay, J., dissentiente. On the 14th of June, 1869, the 
plaintiff caused to be issued by the Clerk of the Superior 
Court of Guilford County, a summons to the defendant to 
appear at the office of the said Clerk within twenty days after 
its service, to answer the complaint of the plaintiff filed there- 
in, &c. The defendant appeared by his attorney in due time, 
and moved to dismiss the action, on the ground that the .um- 
mons was returnable before the Clerk, not in term time, when it 
should have been before the Clerk in term time. The Clerk 
dismissed the action, from which the plaintiff appealed to the 
Judge, who reversed the judgment of the Clerk; and the defenc- 
ant appealed to this Court. 

The summons in this case was issued in conformity to the 
Code of Civil Procedure, Sec. 73. But by an act entitled, 
“An act suspending the Code of Civil Procedure in certain 
cases,” ratified March 16th 1869, the Legislature enacts (Sec. 
2,) that the summons shall be returnable to the regular term 
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‘of the Superior Court of the County where the plaintiffs, or 
one or more of them, or the defendants, reside,” &e. By Sec- 
tions 4, 5 and 6, the pleadings are to be made during the term, 
and the issues, whether of fact or law, are to be tried at the 
next succeeding term of the Court. The other provisions of this 
act it is unnecessary to notice. " 

The questions are: | 

1. Whether the provisions of the Code (§73) requiring 
summons to be returned before the Clerk, and giving him 
jurisdiction to decide in the first instance on all questions of 
practice and procedure, &c, (§ 108) are contrary to the Con- 
stitution. 

2. Whether the provisions of the Act of Assembly above 
referred to, in respect to the return of mesne process, and the 
making up of the pleadings, are contrary to the Constitution. 

The importance of these questions can scarcely be overrated, 
as upon their decision depends the success of the effort made 
by the Constitutional Convention of the State, to destroy the 
uncertain and dilatory practice formerly in use, and to restore 
private credit and a regard for the sanctity of contracts, by 
giving a speedy remedy. 

On the first point: It is contended by the defendant that 
the Constitution does not sanction the Act of the Legislature 
in giving to the Clerk the jurisdiction given by sections 73 
and 108 of the Code of Civil Procedure, but that such juris- 
diction is confined to the Judge of the Court; and that the 
Code of Civil Procedure in declaring that the Clerk of the 
Superior Court was to be regarded for the subordinate pur- 
poses therein specified as the Court, (§ 9), mistook the mean- 
ing of the Constitution. 

Art. IV, Sec. 4, of the Constitution, declares in what courts 
the judicial power of the State shall be vested; it mentions 
among the courts, Superior Courts, but it does not mention 
Probate Courts; hence, although there may be courts posses- 
sing probate powers, there are no such courts known to the 
law as Probate Courts. A deduction will be attempted to be 
drawn from this presently. | 
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Art. IV treats of the Constitution and jurisdiction of 
Courts of Impeachment and of the Supreme Court: it then 
comes to the Superior Courts. Section 12 divides the State 
into twelve judicial districts, for each of which “a Judge 
shall be chosen, who shall hold a Superior Court in each 
‘county in said district at least twice in each year.” Section 
15 prescribes that “the Superior Courts shall have exclusive 
eriginal jurisdiction of all civil actions, whereof exclusive 
original jurisdiction is not given to some other Courts.” It 
will be noted that jurisdiction of probate causes, which are 
eivil actions, is here given to the Superior Courts: the Supe- 
rior Court is deemed a Probate Court, or else there can be no 
Probate Court of original jurisdiction at all. Section 16 
enacts: “The Superior Courts shall have appellate jJurisdic- 
tion of all zssues of law or fact determined by a Probate 
Judge ora Justice of the Peace, where the matter in contra- 
versy exceeds twenty-five dollars; and of matters of law in 
all cases.” 

Up to this point it will be seen that the Superior Courts are 
Probate Courts of original and also of appellate jurisdiction. 
How. is this anomaly reconciled ? 

Section 17 says: “The Clerks of the Superior Courts shall 
have jurisdiction of the probate of deeds, the granting of 
letters testamentary and of administration, &c., and of such 
other matters as shall be prescribed by law.” 

Evidently, therefore, the Clerk of the Superior Court is 
regarded as an essential component part of that Court, and to 
him, as representing the Court, original jurisdiction over cer- 
tain matters is given, the appellate jurisdiction over which is 
given to another component part of the same Court. The 
phrase in section 17, that the Clerks of the Superior Courts 
shall have jurisdiction “of such other matters as shall be pre- 
scribed by law,” it is admitted would ordinarily and apart 
from their particular connection, give the Legislature the 
power to confer on the Clerk any jurisdiction not inconsistent 
with the particular provisions, or the general purview of the 
Constitution. But in this case it is contended that those 
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words are limited to a grant of jurisdiction over matters ejus- 
dem generis; that is to say, of a character similar to those 
above recited, which would confine it to probate matters, and 
exclude the powers over the returns of process and over the 
pleadings, given by § 73 and § 108, Code of Civil Procedure. 
This rule of construction is usually applied to a statute limit- 
ing a general right, or imposing penalties for certain offences, 
or to conveyances or contracts relating to a particular class 
of subjects. In all these cases it is properly held that general. 
words superadded to those of special description are only in- 
tended to embrace matters of the same general character with 
those previously specified. Dwarris on Statutes 737, 9 Law 
Library, 69. | 

But in this case that rule cannot apply. Section 17 and the 
previous sections have established the Superior Courts as of a 
complex organization; they are to consist of a Judge who is 
to hold terms of the Court, and of a Clerk; to the Court, as 
a whole, jurisdiction has been given over all civil actions, and 
the object of this clause is not to grant powers, but to dis- 
tribute among the component parts of the Court the powers. 
previously granted to it as a whole. 

That the Court is of this complex character must be clear 
from a consideration, that jurisdiction of all civil actions is 
given to it, (§ 15) and this must include probate jurisdiction. 
for no special Probate Court is provided for in the exhaustive 
enumeration of the Courts in Sec. 4, and unless this jurisdic- 
tion be included in the general grant to the Superior Courts, 
it cannot exist anywhere. Yet section 17 proceeds to give it 
to the Clerk of the Superior Court, which upon any other 
construction than that of a complex Court, would be to estab- 
lish a new Court, not enumerated in section 4. 

As was said by the Counsel for the plaintiff, this complex 
organization of Courts is not unusual. He cited the instance 
of the English Court of Chancery and the Master of the 
Rolls; but a more familiar instance may be found in the 
powers usually exercised by Masters in every Court of Chan- 
cery. The Master is habitually the referee and accountant of 
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the Court, and in such. matters performs its. functions subject 
to review on exception taken. | | 

‘So under the present Bankrupt Act, the Register is deemed 
the Court for all: orders which are expressly required to be 
made by the Judge; or at a term of the Court. : 

‘From these considerations I conclude, that the words. “such 
other matters as shall be. prescribed. by Jaw,” have in’ this 
place their proper, independent and full signification, and that 
it was competent to the Legislature to give to the Clerks 
under these words the jurisdiction given by § 73 and § 108 
Code Civil Procedure. This view is strengthened by a con- 
sideration of the following words in section 17: “ All issues 
of fact joined before them (the Clerks), shall be transferred to 
the Superior Courts for trial, and appeals shall be to the Supe- 
rior Courts from their judgments in all matters of law.” This - 
Court has held in the case of Heilig v. Stokes, decided at this 
term, that the phrase “issues of fact joined, &c.” has a techni-— 
cal meaning: that it does not mean simply disputed questions. 
of fact, but what are technically known as “issues joined” 
by the parties to an action, by their pleadings. If this be the 
proper meaning of the phrase, the inference would seem to be: 
inevitable that the pleadings in all actions must be made up- 
before the Clerk for in no other way can “issues of fact be 
joined” before him, to be transferred to the Superior Court,. 
or issues of law, to be taken there on appeal. And it deserves 
to be noticed, that in the clause granting probate jurisdiction, 
every possible object of that jurisdiction is exhausted—the 
subsequent clause therefore, requiring issues of fact to be 
joined before the Clerks, must either be held to confer addi- 
tional and different jurisdiction, or else to be meaningless. 
This phrase cannot be confined to issues of fact joined in mat- 
ters of probate; for in such matters no issues are jovned at all, 
except by statutory enactment in the case of a contested will. 
It is only in proceedings at common law, as distinguished from 
those in the Chancery or Ecclesiastical Courts, that issues are 
joined. In the common law Courts the parties themselves 
make up the issues by their averments or denials,‘and finally 
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come to some single and. simple issue which determines. the 
ease. In the Chancery and Ecclesiastical Courts, on the cons 
trary, issues are. never. joined by the. parties, but the Court 
makes up the: issues from. their contrary averments. The 
phrase “issues jomed” technically understood is confined to 
proceedings in the course of the common law, and does not 
include such questions of fact as may occur in the course of 
probate proceedings: in such proceedings issues may be made 
up by the Court, but they are never joined by the parties. 
This consideration compels the conclusion that this clause has 
no reference to probate jurisdiction. 

Moveover, the Constitution (Art. IX, Sec. 28) enacts that 
“the Superior Courts shall be at all times open for the trans- 
action of all business within their jurisdiction, except the trial 
of issues of fact requiring a jury.” A Judge is elected for a 
district composed of six or more counties; a Clerk is elected 
in each county; how can this mandate of the Constitution be 
complied with, how can the Court be kept open in each county 
at all times, except by authorizing the Clerk, who, as has been 
seen, is a component part of the Court, to take jurisdiction in 
the first instance of all things preliminary to the trial of issues 
of fact by a jury? The filing of pleas and thejoinder of issues 
upon them, isa matter which must be done in the Conrt which 
has jurisdiction of the cause; that is to say, in the Court for 
the county in which the action is brought; it is a matter over 
which the Superior Court has jurisdiction; it must be allowed 
to be done at all times: This cannot be done except by giving 
to the Clerk the powers given to him by §§73 and 108 C. C. 
P.; and when we further see that the issues of fact joined before 
the Clerk shall be transferred to the Superior Court for trial 
(Scc. 17,) it seems to me impossible to escape the conclusion 
that all pleadings must be made before the Clerk, and only 
before him. 

On the second point: The consideration of the first ques- 
tion has nearly exhausted all that can be said upon the second. 
If the view which I have taken of the fourth Article of the 
Constitution be correct, its requirements are plainly violated 
by the Act of March 16th, 1869. 
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By that act, issues of fact can never be joined before the Clerk ; 
they can never be transferred to the Superior Court for trial; 
appeals from his judgment in matters of law can never be taken 
to the Superior Courts, for he can never make any. The 
Courts, instead of being at all times open for the transaction 
of all business within their jurisdiction, except trials by jury, 
are open only four weeks in the year. The Act seems to me 
to have been intended to subvert the whole judicial reform 
which the Constitution contemplated, and to restore the former 
practice which the Constitution condemned and intended to 
do away with. It seems to me to violate alike the letter and 
the spirit of the Constitution. 

“Statutes which oust delay, and are for expedition of justice, 
shall be benignly construed, and are extended by equity,” 
Dwarris on Statutes, 728; and on the same principles those 
which delay justice, cannot be regarded favorably. 

For these reasons I am of opinion that the judgment below 
should be affirmed. 

Prr CURIAM. J Tune reversed. 


STATE v. JOHN PALIN. 


The obligation to give bord for the maintenace of a bastard, under an 
order of Court, is not a debt, within the provision of the State Con- 
stitution (Art. 1, Sec. 16) abolishing imprisonment for debt. 

Therefore, a Court may imprison a putative father who refuses to give 
_such bond. Such imprisonment is to be effected now under the act 
of April 10. 1869, in regard to contempt. 


Bastarpy, tried before Pool, J., at Fall Term 1868, of the 
Superior Court of Pasquotank. 

There was an issue made up in the said Court to determine 
whether the defendant was the father of the bastard child 
of one Nancy Harvey, with which he stood charged. The 
jury found in the affirmative; and the solicitor for the 
State moved for an order of affiliation, which was granted. 
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He.also moved.that the defendant be committed. into the cus- 
tody. of the Sheriff until he should give bond for the maintain- 
ance of said bastard child, in the usual form, according to the 
act. of 1866. 

‘The defendant moved to be discharged from custody upon 
ground. that the Constitution of the State abolishes imprison: 
ment for debt, and repeals” the act of 1866 in relation to the 
maintenance of bastards. . His Honor held that under the 
Constitution of the State he had no power to imprison the 

defendant, and ordered his release; from which. order the 
Solicitor prayed an appeal. Appeal granted. 


Aitorney General, for the State. 
No counsel contra. 


SETTLE, J. Section 16 of the Declaration of Rights declares 
that “there shall be no imprisonment for debt in this State 
except in cases of fraud.” 

Is the duty of maintaining a bastard: child, imposed by our 
statute upon the father, such a debt as is contemplated by this 
provision of the Constitution? We think not. 

It is a police regulation, the object of which is to ‘compel 
the father of a bastard child to support his own offspring and 
save the public from the burden of its maintenance. 

It is certainly a moral duty resting upon the father to sup- 
port his offsping, whether they be legitimate or illegitimate; 
and the law enforces this duty. In the one case by recogni- 
zing the marriage contract, and enforcing the reciprocal duties. 
of parent and child; in the other it cannot recognize the rela- 
tion of parent and child through the marriage contract, but 
seizes upon the fact of parentage, and enforces the natural duty 
both for the good of the child and the protection of the public. 
The statute provides “that the father of such child or children, 
shall stand charged with the maintenance thereof, as the Court. 
may order, and shall give bond with sufficient security, payable 
to the State of North Carolina, to perform said order, and to 
indemnify the county where such child or children, shall be 
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born, from charges for his, or their maintenance, and may be 
committed to prison, until he find sureties for the same, cc. 
“This is an enforcement of a duty, and cannot be said to be a 
debt due to the mother or any other person, but only a charge 
of maintenance. 

Suppose the father takes the child under his own roof, or 
elsewhere, and maintains itina suitable manner, keeping it off 
of the county, and the Court assents to and approves of the 
arrangement: This certainly does not answer our idea of 
debt. Or suppose the child should die: The obligation ceases 
at once. 

It will be observed that the first step under our statute, is 
to be taken by a magistrate, and its object is to compel the 
mother to declare on oath, the father. If she refuses to do 
this, she shall pay a fine of five dollars, and give bond &c., but 
if she will do neither, “she shall be committed to prison until 
she shall declare the same, or pay the fine and give bond &e.” 
Here the duty is in the alternative. 

When she is committed to jail for a failure to declare the 
father, can it be pretended that it is an taprisonment for 
debt? But if she shall upon oath accuse any man of being the 
father, he shall enter into recognizance with suflicient security 
for his appearance, &c., otherwise he shall be committed to 
prison until he enter into such recognizance. 

We must not confound the duty of giving the bond for 
indemnifying the county from charges for maintenance, with 
the remedies which arise upon the preach of the bond. If the 
Court has the authority to require of the father, the bond pre- 
scribed by statute, it follows that in case he refuses or fails to 
give the same, obedience can be enforced by imprisonment. 
| “Disobedience to a legal order of a Court falls within the 
provisions of the act of the General Assembly, ratified the 10th 
day of April A. D. 1869, authorizing proceedings, as for con- 
tempt, to enforce civil remedies. 

After the Court has charged the reputed father of a bastard 
child with its maintenance, if he shall neglect to pay the 
same, then the Court “after notice &c., may order an execu- 
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tion against the goods, chattels, lands and tenements of the 
father, for such sums as the Court shall adjudge sufficient for 
the maintenance of the bastard child or children.” 

This’ provision of our law contemplates these sums as debts, 
and they can only be collected as such. 

We are to presume that the public will have ample protec- 
tion from the Courts who will see that the bonds for mainte- 
nance are sufficient to save the Counties harmless, and we 
must not suppose that it was the intention of the framers of 
our Constitution, to break down the safeguards of society, by 

discharging men from the performance of moral and natural 
duties. 
- _His Honor erred in holding that he had no power to impri- 
son the defendant, until he should give the bond for mainte- 


— nance. 


Let this be certified &c. 
Per Curiam. | Error. 


DAVID PARKER ». SUSAN FLORA. 


Want, or failure of consideration, isno defence to an action upon a 
sealed instrument. 


Dest, tried before Pool, J., at Spring Term 1869, of the 
Superior Court of Garss. 

The plaintiff declared on a bond at six months, endorsed. to 
him by one John P. Jordan. The execution of the bond was 
proved; and its assignment to the plaintiff for full considera- 
tion, without notice ofany claim of the defendant. The defend- 
ant offered to prove that the bond sued on was executed to 
the plaintiff's assignor on a contract for professional services, 
to be rendered, and in payment therefor; that such services 
were not rendered, and, therefore, that there was no consid- 
eration, or a failure of consideration. 

His Honor rejected the evidence, and to this the defendant 
excepted. Verdict and judgment for the plaintiff. Appeal 
by the defendant. 
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No counsel for appellant. 
Smith, contra. 


Serris, J. The question presented by the pleadings does not 
admit of anargument. We observe that the case was tried be- 
fore the decisions of the last term of this Court were published, 
and we presume that the counsel for the defendant was of the 
opinion that the Code of Civil Procedure applied to this suit, 
and that defences might be introduced as counter-claims, which 
had heretofore been excluded. We do not intimate that the 
defence here attempted to be set up, would avail under the 
provisions of the Code; we only say that it certainly could 
not be entertained in the present suit. There is no allegation 
of fraud in the factum, and the bond was “assigned to the 
plaintiff for full consideration and without notice of the claim of 
defendant; and we are to take it that it was assigned before 
it fell due. 

The evidence in regard to the consideration of the bond was- 
properly rejected by His Honor. 

PER CURIAM. Judgment affirmed. 


DANIEL VALENTINE ov. W. D. HOLLOMAN, Ex’s. 


Where the plaintiff in a suit upon an account, assigned his interest. 
therein bona fidejand for value: Held, that he thereby became a trustee’ 
of such claim for the assignee, and that his subsequently becoming 
bankrupt, during the pendency of the suit, did not affect his nghts- 
to recover as trustee. . 

Suits pending at the time of the adoption of the Code of Civil Proce- 
dure are not governed in practice by such Code; therefore any set’ 
off claimed by a defendant therein must be a legal one, and such as. 
could have been enforced in Courts of law heretofore. 

An endorsement of a note to a deceased person, (made with intent: 
to invest such person’s personal representative with the legal prop- 

erty therein) is a nullity. | 

(Teague v. James ante 91. Gaither v. Gibson Ibid 98, cited and 
approved.) 
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Assumpsit, tried before Pool, J/., at Spang. ‘Term 1869 of 
the Superior Court of Hertvorp. 

This action was commenced in the Court of Pleas and ane 
ter Sessions, and carried by appeal to the Superior Court. At 
‘Spring Term 1869, the defendant obtained leave to suggest 
_ the Bankruptcy of the plaintiff, and to enter it as a Plea since 
last continuance; to this there was a replication, that the 
~ plaintiff held the Chee in trust for another. 

It was proved that the plaintiff furnished the goods and 
board declared on to Harriet Anderson, the testatrix of the 
defendant, at the prices alleged. After the institution of the 
suit the plaintiff assigned his account and claim to a party, for 
a full and valuable consideration, and afterward filed a peti- 
tion in bankruptcy, was adjudged a bankrupt, and obtained 
a final discharge. 

There was exhibited in evidence, by the defendant, as a set- 
off or counter-claim, a bond executed by the plaintiff to one 
John Anderson, for an amount exceeding the plaintiff's 
claim. John Anderson died leaving a will and appointing 
the plaintiff and one J. A. Vann as his executors, who 
qualified and delivered the bond to the defendant’s testa- 
trix, (who was the widow of Anderson,) as part of her legacy 
under the will; and she hela the bond when the debt to the 
plaintiff was contracted. Harriet Anderson thereafter died, 
leaving a will and appointing the defendant her executor, who 
duly qualified as such. After her death and previous to the 
bringing of the suit, the executors of Anderson endorsed als 
bond to the testatrix. 

It was insisted for the plaintiff 

1. That the proceedings in bankruptcy were unavailing to 
arrest the proceedings in the Superior Court or defeat the 
action. - # 

2. That the claim sued on, after its assignment was held in 
trust only, and would not pass to the assignee in bankruptcy. 

3. That the attempted endorsement of the bond was void, 
and was not available to the defendant as a set-off or counter 
claii. 
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His Honor charged the jury that the effect of the proceed- 
ings in bankruptcy was to defeat the action, and, secondly, 
that under the present state of the law, the defendant’s equit- 
able interest in the bond, under the first delivery, could be 
used as a set-off. 

Verdict for the defendant; Rule for anew trial; Rule dis- 
charged; Judgment and appeal. : 


Smith for the plaintiff, cited Bankrupt act. secs. 14, 16, 21. 
Teague v. James, 63 N. 0. R.91. Gaither v. Gibson, Ib. 93. 

Yeates and Barnes, contra, 1 Chitty, Plead. 24, 15 East 622. 
March v. Thomas. 63 N. C. R. 87, 1 Dev. Eq. 396, 2 Dev. Rg. 
ae 6 Jon. Hq. 42., 2 Dev. Eq. 68. 


Diex, J. The plaintiff after the commencement of this suit, 
for a full and valuable consideration, assigned his claim to a 
purchaser. This assignment gave an equity to the purchaser 
in the chose in action sued upon, and authorized him to con- 
tinue the suit in the name of the plaintiff. The plaintiffbecame 
a trustee of the purchaser, and his subsequent bankruptcy did 
not affect the rights of the cestui que trust. The assignee in 
bankruptcy has no interest in the suit, and no right to be sub- 
stituted as plaintiff. The assignment in bankruptcy does not 
pass trust estates, but only such property as the bankrupt has 
an equitable as well as a legal title in, and which is applicable 
to the payment of his debts. Bankrupt Act, sec. 14, Eden on 
Bank. 244, 

As this suit was commenced before the adoption of the Code, 
the note offered in the defence can not be allowed as a coun- 
ter claim. Teague v. James, ante 91, Gaither v. Gil- 
son, Ib. 93. It can not be allowed as a set-off, as in a Court, 
of law the right of set-off only exists as to mutual debts sub- 
‘Sisting between the parties to the action. The endorsement 
of the note to the testatrix of the defendant was void, as she 

was dead at the time and could not bea party to the contract 

of endorsement, The doctrine of equitable set-off, so much 

insisted on in the defence, is not applicable to suits at law, and 
d1 
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can be administered only in Courts of Equitable jurisdiction. 
The Code has now made ample -provision for the adjustment. 
of the equitable as well as the legal rights of parties to a civil 
action, but this case was an action commenced and founded. 
on a contract made prior to the ratification of the Code, and. 
does not come within the operation of the new system of pro- 
cedure. C. C.P. sec. 8, sub. 4. 

The judgment of the Court below is reversed, and a ventre: 
de novo awarded. 

Let this be certified &c. 

Per Curiam, Venwre de novo. 


JOHN Y. McADEN ». J. BANISTER. 


A judgment given by a magistrate in one county cannot be docketed 
in another, unless previously docketed in the former county; and 
what is allowed to be docketed in the latter county is, the trans- 
cript of judgment as docketed in the former. 

Where a docketed judgment is relied upon as authority for an arrest 
of the person by process of execution thereunder, it is necessary that: 
the affidavit and order of arrest in the Court of the Magistrate shall 
be docketed with the judgment. Aliter, if such judgment is to be: 
enforced by execution against land only. 

Upon an appeal from an order of the Clerk to the Judge, the latter 
may hear any evidence that would have been competent before the: 
former, although in fact not introduced. 

In a case where the question before the Clerk (or Judge) of the second 
county is as to the right to issue process of execution againstthe body — 
of the defendant, it is not competent for him to hear parol evidence, 
to show that an affidavit and an order of arrest were in fact made 
before the magistrate in the first county, although the transcript. 
shows none. 

The judgment as actually docketed is the only authority for the exe- 
cution named; the form of the docketed judgment depends upon 
that of the transcript actually sent. | 

A judgment may be properly docketed from the original papers be- 
fore the magistrate, instead of from a transcript of them. 
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Amendments of the judgment before the magistrate, or of the trans- 
cript, can be made only before the tribunal, which gave it, rendered 
the one, or issued the other. | 

Where a Sheriff has notice that there 1s a dispute as to his right to 
collect from the defendant certain money, and afterwards pays such 
money to the plaintiff, pending the controversy, Held that upon its 
being decided that such money was improperly collected, the order 
to return it to the defendant is properly directed against the Sheriff. 


Motion to set aside an execution against the person, heard 
before Logan J. at Spring Term 1869, of the Superior Court 
of LINCOLN. 

The Judgment under which the execution issued had been 
obtained before a magistrate in Mecklenburg County in Octo- 
ber 1868. Without being docketed in that county it was 
sent to Lincoln county and docketed, from the original papers, 
there. After an execution against the property of the defen- 
dant had been issued from the Clerk’s office of Lincoln, and 
had been returned nulla bona &e., the plaintiff’s attorney made 
oath before the Clerk that an affidavit and order of arrest had 
been made in the proceedings before the magistrate in Meck- 
lenburg county; and thereupon the process in question was 
issued, and the defendant arrested. There was no docket of 
an affidavit and order of arrest, nor were such proceedings 
upon the transcript or the papers. 

While the defendant was under arrest, the Sheriff allowed 
him to go into the Clerk’s office and move -to set aside the 
execution. This motion was disallowed. The defendant 
thereupon paid the amount of the judgment to the Sheriff, who 
paid it to the plaintiff The defendant then appealed to the 
Judge of the district. | | 

His Honor, having heard other affidavits as to the circum- 
stances under which the judgment was taken, reversed the 
order of the Clerk, and ordered the Sheriff to return the money 
to the defendant. The plaintiff then appealed to this Court. 


Bragg, for the appellant. 
Hoke, contra. 
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RopMan, J. In this case the defendant moved before the 
Clerk of the Superior Court of Lincoln county to set aside ar. 
execution against his person, issued from the Superior Court, 
at the instance of the plaintiff. 

It is objected to the execution, Ist, That the Clerk of the 
Superior Court of Lincoln had no jurisdiction to issue it, the 
judgment having never been lawfully docketed in that county; 
2nd, No sufficient cause was shown for issuing it under the 
Code of Civil Procedure. 

The action commenced by warrant issued by a Justice of 
the Peace for Mecklenburg county, commanding any Consta- 
ble, &c., of that county “to take the body” of the defendant, 
Ke. 

The plaintiff recovered judgment and docketed it, (but not 
any affidavit or order of arrest,) in the Superior Court of Lin- 
coln, without having first docketed it in the Superior Court of 
Mecklenburg. If the proceedings before the Justice of the 
Peace had been in all respects regular, his judgment could not 
be docketed in any other county than Mecklenburg, without 
having been first docketed in that county. OC. C. P. sec. 503. 
In that section the words “ A certified transtript of such judg- 
ment may be filed and docketed in the Superior Court Clerk’s 
office of any other county,” &c., evidently refer to the judg- 
ment as docketed in the Superior Court of the Justice’s county. 
The Clerk of the Superior Court of every county is supposed 
to know who are the acting Justices of his own county, as is 
shown by sec. 509, but not who are the justices of any other 
county. The docketing in Lincoln being beyond the jurisdic- 
tion of the Clerk of that county and void, all his subsequent 
proceedings were so also. The first objection to the execution 
is therefore sustained. The Judge was bound to set aside the 
execution, and inasmuch as the money had been collected from 
the defendant by an abuse of the processof law, it was equally 
his duty to have it restored. As the Sheriff had notice that 
the payment was disputed, he paid it to the plaintiff at his 
peril. The order of restoration was properly made against 
the Sheriff. 
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Here we might stop, but as it is desirable for the more cer- 
tain administration of the law, that the opinion of the Court 
shall be expressed on all questions of practice which are pre- 
sented, we proceed to consider those presented here. Was 
the Judge right in hearing evidence outside of that contained 
in the statement of the case made to him by the Clerk of Lin- 
coln Superior Court? 

The application to the Clerk to set aside the execution was 
under C. C. P. sec. 108. By the subsequent section either 
party is at liberty to appeal from the decision of the Clerk 
upon a question either of fact (C. C. P. § 115) or of law, to 
the Judge of the District. An appeal upon a matter of fact 
implies the rehearing of the question by the appellate tribunal, 
if desired. Section 110 shows how that desire may be expres- 
sed. We think therefore that, on this appeal, the Judge was 
bound to hear any evidence which would have been competent 
before the Clerk of the Superior Court. But we are also of 
opinion that, in this particular case, the Clerk should have 
received no evidence but such as was of record in his own 
office, and that the Judge was limited in like manner. Upon 
the application to the Clerk the whole question was as to the 
legality of the issuing of the execution. Anu execution against 
the person can only issue upon a docketed judgment of a 
Justice of the Peace, when it is authorized by sec. 260, C. O. P., 
of which it is unnecessary to say anything as not being in 
question here, or, when it appears to the Clerk that the defen 
dant had been arrested before judgment for one of the causes 
stated in sec. 512, upon an order of arrest (§ 513) obtained on 
affidavit (¢ 514). It was alleged that such an affidavit had 
been made, and such an order duly obtained in this case, the 
record of which had been lost or destroyed; but we are of 
opinion that the Clerk could receive no parol evidence of such 
lost record. We do not deny that ordinarily, when a question 
arises incidentally as to the contents of the record of another 
Court which is shown to have been destroyed, parol evidence 
is competent. Butsec. 503 requires the Justice of the Peace, “‘on. 
the demand of a partyin whose favor he has rendered judg- 
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ment, to give him a transcript thereof, which may be filed and 
docketed in the office of the Clerk of the Superior Court of 
the county where the judgment was rendered.” The trans- 
cript must be in writing; the Clerk could docket nothing but 
what appeared in the transcript; and his execution must be 
based on what appears on his docket and nothing else. Jt may 
be asked, was a copy of the affidavit and order of arrest a 
material part of the Justice’s judgment, and therefore required 
to be docketed with it? We are of opinion that, for the pur- 
pose of enabling him to issue a personal execution, they were; 
for this purpose they materially qualified the judgment, and 
gave it an effect it otherwise would not have. For the issuing 
of an execution against the lands of the defendant they are 
not material parts of the judgment, as for this purpose they 
neither added to nor impaired it. A Justice’s Court, like 
every other Court, can amend its own records, under which is 
embraced the power to restore the record when it has been 
destroyed or lost: this must be done on proper notice to all 
parties and on proper proof; but no Court has original power 
to amend the records of another Court, and the only proof 
which the Clerk of Lincoln could receive of the proceedings of 
the Justice was his transcript, or the original, which would 
have been of the same effect as a transcript. In connection 
with this case, we call the attention of the District Judges to 
sec. 241, C. C. P., which requires them to makea statement of 
the facts found by them, and of the conclusions of law, sepa- 
rately: their decision on the facts is final, (§ 115). 


Per CurIAM. Judgment affirmed. 
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STATE o. T. BR. LUPTON. 


‘No one is to be regarded as a prosecutor, under the Statute rendering 
prosecutors liable to pay costs, unless his name is marked as: such on 
the bill of indictment. 


MiIsDEMEANOR, in altering the mark of cattle, tried before 
Jones, J.. at Spring Term, 1869, of the Superior Court of 
BEAUFORT. 

After a verdict of ‘‘not guilty,” the defendant’s counsel 
moved that Thomas R. Lupton, as prosecutor, be made to pay 
the costs. It was objected on the part of Lupton that he was 
not marked as prosecutor, and his Honor was asked to inspect 
the record and pronounce whether or not he was so marked. 
Upon inspection his Honor declared that the Governor was 
not marked as prosecutor, as is usual; but declined to say 
whether Lupton was so marked or not; holding that as Lup- 
ton’s name appeared marked on the back of the bill of indict- 
ment first wnder the word “ Pros.,” as he had gone before the 
grand jury which found the bill, and as he had employed 
counsel to aid the Solicitor for the State in prosecuting, he 
would be recognized as prosecutor and held liable to pay the 
costs. 

To this ruling Lupton excepted; the exception was overruled, 
and he appealed. 


Carter, for appellant. 
Attorney General, contra. 


Dick, J. Previous to the adoption of the Code of Civil 
Procedure, the power of the Court to order the prosecutor in 
criminal cases to pay costs, was regulated by Statute, and 
limited to a certain class of cases (Rev. Code, ch. 35, sec. 37,) 
-and the constructlon of this Statute has been well settled by 
the adjudication of this Court. 

Prosecutions for public offences are now defined as criminal 
actions (C. C. P., see. 5,) and no person is regarded as a 
prosecutor unless he is so marked on the bill of indictment. 
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When a prosecutor is thus made party to an action for any 
kind of criminal offence he becomes liable under certain cir- 
cumstances to pay all costs of the action. Amendment to 
ch. 21, ©. C. P., sec. 559. | 

His Honor in the Court below did not determine the ques- 
tion, whether or not the witness Lupton was marked as prose 
cutor. This was a preliminary question which he was bound 
to decide in the affirmative before he had the power to render 
judgement against the witness as a prosecutor. 

The judgment below must be reversed, so that his Honor, 
after deciding the preliminary question referred to, may exer- 
cise his discretion in the matter. Let this be certified. 


PER CURIAM. Judgment reversed. 


WILLIAM PALIN, et. al. 0 JOHN G. SMALL. 


Where an oral contract was made with the three members of a part- 
nership personally, Held, that they could recover upon it in their 
joint names, withoutregard to the style of their partnership, although 
this had been set forth in the writ. 


Assumpsit, tried before Pool, J., at Spring Term 1869 of 
the Superior Court of Pasquorank. 

The writ was in the name of “ William Palin, John Palin 
and Joseph Palin, partners, trading under the firm and style 
of Palin & Brothers;” but the declaration was in their joint 
names only, and was for a breach of warranty of soundness 
of certain articles, and a failure to deliver other articles ac- 
cording to an oral contract made by the defendant with the 
three plaintiffs jointly and in person. 

The defendant asked the Court to instruct the jury that, as 
the writ was in the name of “ William Palin, John Palin and 
Joseph Palin, partners, trading under the firm and style of 
Palin & Brothers,” it was necessary for the plaintiffs to prove 
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that they were partners and trading as alleged; and that the 
plaintiffs, having failed to introduce any evidence of that fact, 
could not recover. 

His Honor declined so to charge, but reserved the point. 

Verdict for the plaintiffs. Rule for a new trial upon the 
point reserved. 

Rule discharged. Judgment and Appeal. 


No counsel, for the appellants. 
Phillips &: Merrimon, contra. 


SertLe, J. Had the writ in this case been issued in the 
firm name of “ Palin & Brothers,” without reciting the indi- 
vidual names of the persons composing the firm, the defect 
would have been fatal; for it is well settled that the writ must 
set forth accurately the name of each plaintiff and deiendant. 

But here the writ does set forth the full names cf ail the 
vlaintiffs, with the addition that they are “partners trading 
under the firm and style of Palin & Brothers.” 

It is not pretended that the contract was not made with the 
plaintiffs William Palin, John Palin and Joseph Palin, but 
the defendant insists that as the writ recites that they were 
‘partners trading under the firm and style of Palin & Broth- 
ers,” the fact of partnership under such name should have 
been proved upon the trial. 

His Honor held this to be unnecessary, and was of the 
opinion that these words in the writ should be regarded as 
surplusage. In this we concur. The addition of the firm 
name to the individual names composing the firm was not 
necessary, but being added it can do no harm, and will not. 
subject the plaintiffs to any additional proof. 


PER CURIAM. Judgment affirmed. 
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JOHN W. MARTIN vo. A. B. McMILLAN Adm’r, e. al. 


Where the plaintiff sold mules to an agent of the Confederate gov- 
ernment, at a reduced price, giving as his reason for thus selling 
them, that they were to be used in the military employment of such 
government; 

Held, that the contract was against public policy, and, therefore, that 
no recovery could be had on a bond given for the payment of the 
purchase money. 

(Phillips v. Hooker, Phil Eq. 193, cited and approved.) 


CovENANT, tried before Mitchell, J., at Spring Term, 1869, 
of the Superior Court of ALLEGHANY. 

The action was brought upon a bond in the usual form, for 
the payment of eight hundred and eighty dollars, bearing 
date May 1862, signed and sealed by the defendant Edwards, 
and by A. B. McMillan, dec’d, the intestate of the other 
defendant. 

It was in evidence that, before and at the time of executing 
said bond, the defendant Edwards was an agent for the Con- 
federate government, for the purpose of buying horses and 
mules to be used in the military service; that he had instruc- 
tions from the Quarter Master, under whose directions he was 
acting, to buy horses and mules on his own credit, as he, the 
Quarter Master, did not then have on hand any funds of the 
government, and that money would be furnished him to pay 
off the debts so contracted. It was further in evidence that 
didwards, in pursuance of these instructions, went to the 
plaintiff and told him that he, Edwards, wanted to buy some 
mules for the Confederate government. The plaintiff replied 
that he had a lot of mules for sale, and though he could get 
more for them than the defendant offered, as he wanted 
them for the Confederate government, he might have them 
at that price. Edwards bought the mules, gave the bond 
declared on with A. B. McMillan as his surety, took the mules 
to Virginia, and there delivered them to the Confederate 
authorities, receiving from the Quarter Master payment 
th erefor 
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The defendants’ counsel asked his Honor to charge that if 
the plaintiff knew, when he parted with the mules, the purpose 
for which they were to be used, that he could not recover; 
and that as the contract was against public policy he could 
not enforce it. His Honor refused the instructions prayed 
for, but told the jury that if they believed the transaction to 
have been as stated above, the plaintiff was entitled to 
recover. 

Verdict for the plaintiff; Rule for a new trial; Rule dis- 
charged; Judgment and Appeal. 


F’, H. Busbee, for the appellants. 

From the plaintiff's declaration, the “inducement to the sale” 
was an illegal employment of the mules; hence the contract 
cannot be enforced. Phillips v. Hooker, Phil. Eq. 198. Dater 
v. Hart, 8 Gray (Mass.) 482. Briggsv. Lawrence, 3. T. BR. 
454. The Prize Cases 2 Black 635. 


Bragg, contra. 

Knowledge of the purpose for which the mules were to b® 
used will not inyalidate the bond. Holemon v. Johnston 
Confer. 341, Robinson v. Bland, 2 Beer. 1077. Hodgson v. 
Temple, 1. HE. C. L. R. 67. 


Reape, J. The case before us sets forth that, “The 
defendant, Edwards, told the plaintiff that he wanted 
to buy the mules for the Confederate Government. The 
plaintiff replied that he could get more for them than the 
defendant offered, but as the defendant wanted them for the 
Confederate Government, he might have them at that price.” 
The principle involved in this case is so fully discussed in the 
late case of Phillips v. Hooker, Phil. Eq. 193, that it need not 
be labored here. It is there said “that if the illegal use to be 
made of the goods enters into the contract, and forms the 
motive or inducement in the mind of the vendor, then he can- 
not recover, provided the goods are actually used to carry out 
the contemplated design; but bare knowledge on the part of 
the vendor that the vendee intends to put the goods to an ile- 
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gal use, will not vitiate the sale and deprive the vendor of all 
remedy for the purchase money.” Here the vendor said, “as 
you want them for the illegal purpose, you may have them at 
a reduced price.” And the goods were in fact used for the 
illegal purpose. 

There was error in his Honor’s ruling. Judgment below 
reversed, and judgment here for the defendants. 


- Per Curiam. Judgment reversed. 


R. P. DICK, e av BR. D. DICKSON. 


A Court after allowingan irregular judgment by default final, taken at 
a previous term, to be amended into a judgment by default and 
enquiry, has power at the same term to strike out such judgment 
altogether, and permit the defendant to plead; therefore, no appeal 
lies to the Supreme Court from such action. 


(Davis v. Shaver, Phil. 18, cited and approved.) 


Motion, to set aside a judgment by default, made before 
Buxton, J., at Spring Term 1869, of the Superior Court of 
CUMBERLAND. , 

This is the case reported in ante 185. Upon return 
of the case, the plaintiffs obtained leave to amend their writ 
by striking out the names of all of the defendants, except that 
of R. D. Dickson, as to whom judgment final by default had — 
been irregularly entered at Spring Term, 1867. The plaintiffs 
were also allowed to amend the final judgment of 1867, so ag 
to make it a judgment by default and inquiry. Thereupon, 
R. D. Dickson, then left sole defendant, made it appear to the 
satisfaction of the Court that he had employed counsel to 
appear and plead for him at the Appearance Term, who had 
omitted to do so; and moved that the judgment by default be 
set aside, and that he be allowed to plead as of the 
appearance Term. His Honor being ot the opinion, 
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that he had control of the case and could shape it by such 
direction at the present term as he thought justice required, 
granted the motion of the defendant. 

From this order the plaintiffs craved an appeal, which, upon 
their giving bond, was granted. 


Jno. W. Hinsdale, for plaintiff, cited, Revised Code ch. 
31, sec. 57 (2), Dick v. McLauren, 63 N. C. R. 185. 
Dunn v. Batchelor, 2 Dev. & Bat. 52. Keaton v. Banks, 
10 Ire. 381; and argued that the motion to vacate 
comes too late, as it should have been made in a reasonable 
time after the entry of judgment—or at the next succeeding 


term. 
Strange and W. McL. McKay, contra. 


The Court had the power to set aside a judgment by default 
and inquiry, rendered at a previous term, even after the 
inquiry has been executed, upon proper cause shown. Ander- 
son v. Devane, 2 Hay. 373, Cogdell v. Barfield, 2 Hawks, 332. 

No appeal lies from a matter of discretion, or from a find- _ 
ing by the Court of a matter of fact. State v. Lanier, 2 — 
Hawks 175; State v. Raiford, 2 Dev. 214; Davis v. Shaver, 


Phil. 18. 


Sertte J. The record shows that at the last term of 
the Superior Court of Cumberland County, after this case 
had been pending for two years, and had been before 
this Court, upon another point, ante 185, the plaintiffs 
come before the Court, asking favors, and are permitted 
to amend in two particulars. In the first place, by striking 
from their writ all of the defendants except Dickson ; 
and in the second place, by amending the record nune pro 
— tune, 30 as to make it appear that a judgment by default and 

inguiry, had been entered at Spring Term 1867, instead of the 
“sudgment by default final,” which was set aside at Spring 
Term, 1868. 
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We were informed upon the argument by the counsel for 
the plaintiffs that these amendments were allowed. without 
terms. It will be borne in mind that at Spring Term 1868 
of Cumberland Superior Court, when the ‘judgment by de- 
faut final” was set aside as irregular, upon the motion of the 
defendants McLaurin and Dickson, the plaintiffs appealed to 
this Court, and it does not appear that they moved to have 
their judgment entered asa judgment by default and inquiry, 
as of Spring Term 1867, until the last term of the Court, 
to-wit: Spring Term 1869, when it was granted. And there- 
upon the statement of the case recites, “R. D. Dickson, now left 
sole defendant, made it appear to the satisfaction of the 
Court that he had employed counsel to appear and plead for 
him at the appearance term, who had omitted to do so until 
now, and moved that judgment by default against him be set 
aside and that he be allowed to plead as of the appearance 
term.” This His Honor allowed, “being of the opinion that 
he had control of the case, and could shape it, by such direc- 
tions as he thought justice required.” 

In this opinion we concur. 

As to the power of the Court to set aside judgments by 
default, we entertain no doubt, and we have nothing to do 
with the exercise of its discretion. Both parties asked favors 
and though His Honor changed his orders, in part, it was all 
done during the same term of the Court, while the matter was 
in fert and under the control of the Court. It is unnecessary 
‘to discuss the questions made before us, upon the argument, 
as to the effect of regular or irregular judgments, and of the 
power of the Courts over them; the learning on this subject 
may be found in the report of this case at the last term, and 
in Davis v. Shaver, Phil. 18, and the cases there cited. 

Courts are clothed with a large discretion, in amending any 
process, pleading, or proceeding in any action, and even 
defects in judgments and executions, for the furtherance of 
justice. And they have power for the same purpose, to set 
aside all irregular proceedings, from the leading to the final 


process. And while questions as to the power of other Courts 


JUNE TERM, 1869. 49] 


State v. HAavuGHron. 
may be brought in review before this Court, we have no juris- 
diction to review the exercise of discretion in those matters,. 
where Courts are clothed with discretionary powers. — 
Let this be certified, &c. 


PeR CURIAM. Affirmed. 


STATE v. WILLIS HAUGHTON, 


Petit larceny being a felony in this State, the Special Court estab- 
lished for the City of Wilmington has no jurisdiction of it. 


Larceny, tried before Cantwell, J., at January Term 1869, 
of the Special Court of WILMINGTON. 

The defendant was indicted for stealing “one axe, of the 
value of five cents,” and thereupon demurred on the ground 
that the Court had not jurisdiction. The Court sustained the 
demurrer, and directed the defendant to be discharged. From 
this order the Solicitor appealed. 


Attorney General, for the State. 
No counsel, contra. 


Dick, J. The jurisdiction of the Special Court estab- 
lished in the city of Wilmington is limited to the trial of mis- 
demeanors committed within the corporate limits of said city. 
Acts 1868, ch. 12. 

The defendant in this case was indicted in said Court for 
petit larceny, and the question presented for our consideration 
is, whether the said Special Court has jurisdiction of the 
offence charged. 

Petit larceny is a felony at common law, and occasioned a 
forfeiture of goods and chattels, and rendered a person con- 
victed infamous, and incompetent as a witness in a court of 
justice. C. Lit. 391,a.4 Black. 94,3 Chit. Crim. Law, 928. 
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Tn an indictment for this crime at common law, it is necessary 
to allege that the goods were taken feloniously, 1 Hawkins, P. 
©. 152. In this State we have established the common law by 
Statute, so far as it is adapted to our form of government; Rev. 
Code, ch. 22. 

Forfeiture of lands and goods (and not capital punishment) 
is the chief characteristic at common law distinguishing felo- 
nies from misdemeanors; 4 Black. 94. 

Forfeiture and corruption of blood for erime are unknown 
in this State, yet the distinction between felonies and misde- 
meanors is a part of the common law which we have adopted, 
and in some respect the distinction is still important. The 
ordinary common law punishment for felonies is death by 
hanging, and the idea of capital punishment is usually asso- 
ciated with such crimes. The influence of christianity upon 
the legislation and judicial proceedings of our ancestors greatly 
mitigated the severities of the common law, by allowing the 
benefit of clergy in many cases of felony. | 

Petit larceny was never a capital felony, and at common law 
was only punishable with whipping, imprisonment, or other 
corporal punishment, and a forfeiture of goods and chattels. 
The distinction between grand and petit larceny, although for- 
merly of great importance, has been entirely abolished, both 
in England and in this State. In England petit larceny has 
been elevated to the degree of grand larceny by Stat. 7 and 8, 
Geo. IV, Ch. 29, and in this State simple larcenies are all 
punished as petit larceny. R. C. ch. 34, s. 26. In many of 
the States of the Union, petit larceny has been made a misde- 
meanor by statute, and as the common law punishment for the 
offence has been recently so greatly changed, we see no good 
reason why larceny should any longer remain in the list of 
felonies. It may have been the intention of the framers of the 
statute above referred to (R. C. ch. 34, s. 26) to make larceny 
a misdemeanor, but we do not feel authorized by a forced 
judicial construction to abolish a long established rule of 
the common law, and thus by implication to enlarge the author- 
ity of a Court of limited jurisdiction. 


JUNE TERM, 1869. 493 
State 2. CHERRY. 


There is no error in the ruling of his Honor in the Court 
below, and the judgment is affirmed. 

Let this be certified, &c. 

Per CURIAM. No Error. 


THE STATE » JOHN CHERRY and SALLY CHERRY. 


It is within the discretion of the Judge presiding at a trial to admit or 
exclude evidence which, at the stage of the case when it is tendered, 
is irrelevant, even although the counsel tendering it promises to 
connect it with the case by subsequent testimony ; ¢herefore, no appeal 
to this Court lies from a ruling which excludes such evidence. 

Where an imputation against-the character of a witness is made by 


the very question which is put to him, evidence i in support of that 
character becomes competent. 


A witness.called merely to sustain or impeach the character of another 
witness in the cause, may himself be either impeached or sustained, — 

A building of hewn logs (twenty-six feet by fifteen,) divided by a par- 
tition of the same, upon one side of which were horses, and upon 
the other, corn, oats and wheat, (threshed and unthreshed ,) also 
hay, fodder, &c., having sheds adjoining, under which were wagons 
and other farming utensils, is.a “barn” within the meaning of that 
word in the Rev. Code, c. 34, s. 2, punishing with death the burn, 
ing of barns having grain in them. | 

(State v. Laughlin, 8 Jon. 455, S. v. Garrett, Bus. 359, cited and approved. ) 


Arson, tried before Zogan, J., at epring Term 1869 of the 
Superior Court of Gaston. | 

Upon the trial it was shown that the building ere to 
have been burned, was of hewn logs: closely fitted together, 
twenty-six feet by fifteen in size; that a partition of hewn logs 
ran through it, cutting off eight or nine feet from the length, 
for stables, in which were kept his horses; that the other part 
 {having.an upper and a lower room,) usually held fodder, hay, 
and (in the room below) oats, rye, and wheat, in the straw and 
threshed; also, sometimes. corn; that there were sheds adjoin- 
ing: on. three sides, in which were kept the owner’s buggy — 
wagon; threshing machine, wheat-fan, ploughs, farming tools, 
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&c.; and that when burned the building contained two horses, 
sixty bushels of threshed oats, ten bushels of corn, and a few 
bushels of rye. 

Upon the trial the State introduced one Louisa Costner, 
and upon cross-examination for the prisoner, she was asked 
if “she did not have a bedstead in her house?” The question 
having been objected to as irrelevant, the Court asked what. 
was its object. The counsel declined to answer in the presence 
of the witness, as it would enable her to evade it, but added 
that they expected to connect it with the case. Thereupon the 
Court excluded the question, and the prisoner excepted. 

The prisoner introduced one James Davis as a witness to 
character only, who testified that the character of certain State 
witnesses was bad for virtue andtruth. He wasafterwardsasked 
by the State if the character of those witnesses was not as good 
as his own, both for virtue and truth. The prisoner’s counsel 
told the witness that he need not answer that question. The 
Solicitor did not insist upon an answer, and none was made. 

The prisoner then introduced a witness, and proposed to 
prove the character of James Davis; the State objected, and — 
the objection wassustained. Thereupon the prisoner excepted. 

Verdict, Guilty; Rule for New Trial; Rule discharged; 
Judgment, and Appeal. 


Pearson, C. J. Whether Louisa Costner “had a bedstead 
in her house” was a fact irrelevant to the case at the time she 
was asked the question, so far as then appeared, and of course 
the evidence was inadmissible and ought to have been rejected, 
‘unless thestatement of the prisoner’s counsel that “they expected 
to connect it with the case” made it an exception to the gen- 
eral rule. The prisoner’s counsel had no legal right to put 
the question, so it was no error to reject it. Under the cir- 
cumstances it was a matter within the discretion of the Judge, 
and this Court has no power to review his decision. 

Haigh v. Belcher, 32 EB. C. L. R. 553, was relied on in the 
argument before us. There Coleridge, Judge, admitted the 
evidence, saying, “This is clearly a fact, but from aught that 
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now appears, quite irrelevant. I must receive the evidence 
on Mr. Estis’ undertaking to show the relevancy hereafter by 
evidence.” This authority would have warranted the Judge 
in receiving the evidence in our case, but it was clearly a 
matter of discretion, and is so treated by all the text writers 
who comment on the case: Roscoe 95, 96. “Circumstances 
alter cases.” In England the barrister who conducts the case 
in court, is furnished by the attorney who prepares the case 
out of court, with a “brief,” in which is set forth all of the 
evidence that the party can obtain, and the attorney is held 
responsible for the accuracy of the brief, which he prepares 
after a careful examination of the witnesses. In this State 
the barrister is not assisted by an attorney; he undertakes both 
offices. Gentlemen of the bar on the circuit do not usually 
prepare very full briefs, or examine very carefully into the 
evidence, but rely on what is whispered to them by their 
clients. This authorizes, if it does not call for, a different ex- 
ercise of the discretion. 

II. The question put to the witness James ‘Davis, was an 
imputation on his character, and was calculated to degrade 
him before the jury. His Honor rejected evidence as to his 
character. In this there is error. Why should the jury have 
been kept in the dark as to what kind of man this witness 
was? Why should the case go to them with a cloud over it 
by reason of ‘‘a fact transpiring in the course of the trial, which 
was a proper subject for remark. both by the counsel and the 
Court?” Garrett’s case, Bus. 359. 

It was said on the argument, that his Honor rejected thé 
evidence on a supposed rule of law, “an impeaching witness 
cannot be impeached,” and we are told this supposed rule of 
law is acted upon in that circuit, and is based on the ground 
of avoiding the inconvenience of an endless process. If the 
impeaching witness can be impeached, the last witness may also 
be impeached, and so on ad infinitum. This inconvenience 
cannot occur very often, or be very serious, for the general 
practice is to call only the most respectable men in the com- 
munity, as to character, and the instance of calling a witness 
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of doubtful character, to prove character, is exceptional. Let 
it be understood that an impeaching witness cannot be im- 
peached, and the exception will soon be the general rule. . But © 
be this as it may, truth should not be excluded to avoid incon- 
venience; and it isenough to say that no case, or dictum, or 
sentence from a text writer was cited to support this sup- 
posed rule of evidence; on the contrary, it is laid down by 
the text writers, that an impeaching witness may be impeached 
by proof of general character, or on cross-examination, and 
when that is done the impeaching witness may be supported | 
by proof of general character. Roscoe 96, 2 Phillips 432. 

We imagine this supposed rule of evidence had its origin 
in a misapprehension of the rule, “When a witness on cross- 
examination is interrogated as to a collateral fact, his answer. 
concludes the matter, and no further evidence of particular 
facts is admissible, to avoid getting off on aside issue.” But 
the matter is open to evidence of general character; so the 
error to which we have adverted seems to have been caused by 
not attending to the distinction between evidence of eae 
facts, and evidence of general character. 

III. The building described by the witness is a barn, both 
according to the legal acceptation of the word, and also its 
popular meaning. Ask any man if this building is.a barn. 
He will reply: “If it is not one, I don’t know what you would 
calla barn.” The circumstance that a part of the building 
was used as a stable, does not affect its character as a barn. 
Indeed, that is usually the case in the middle and western parts 
ot the State. Some people are not fortunate enough to have a 
barn; as an old out-house ‘used to keep shucks, peas and 
nubbins in, does not rise to the dignity of a barn in legal 
acceptation or in common parlance. Laughlin’s case, 8 Jon.- 
454, But in our case there was a substantial building, large 
enough to hold the horses, and the hay and grain, in the straw. 
and after it was threshed, and also the wagons and other uten- 
sits of the farm. It matters not whether the house was built: 
of logs or of stone, or was a frame-house and weather boarded, 
such a building is a barn, and is under the protection of the 
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law. The prisoners were not convicted according to the rules 
of law. Judgment reversed. 
This will be certified, &e. 


Per Curiam. | Venire de novo. 


Doe on demise of ASHFORD GAINEY and wife », DEMPSEY HAYS. 


The declarations of a grantor made previous to the execution of a 
deed are inadmissible to control or explain the meaning of language 
used in such deed. 


(Pation v. Alexander, 7 Jon. 603, cited and approved.) 


EJECTMENT, tried before Buxton, J, at Spring Term 1869, . 
of the Superior Court of CUMBERLAND. 

The land in dispute consisted of about six acres, and was 
included between two roads or sections of roads, both leading 
from “Smith’s ferry to Bass’s ferry.” The deed of the lessor 
of the plaintiff called for “the main road from Smith’s ferry 
to Bass’s ferry on Neuse,” as one of its boundary lines. The 
question submitted to the jury was the proper location of this 
line. The defendant introduced one Whitfield Wood, whe 
testified that the grantor in the deed under which the plain- 
tiff’s lessor claimed, told him eleven days before the execution 
of the deed, that “he intended to make Ashford Gainey a 
deed giving him all of the land north of the thoroughfare ” 
(which was the line contended for by the defendant.) To the 
admission of this evidence the plaintiff excepted. | 

Verdict for the defendant; Rule for a new trial for error 
jn the admission of ‘the testimony objected to; Rule dis 
charged; Judgment and Appeal. 


Strange, for the appellants. 
N. McKay, contra. 
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Dick, J. The question of difficulty in this case, is the 
proper location of the boundary line described in the deed of 
the lessor of the plaintiff as “the main road from Smith’s 
ferry to Bass’s ferry on Neuse.” The termini of said boundary 
line are agreed upon by the parties, and it is unnecessary for 
this Court to express any opinion on that question. There 
are two roads running between said termini, and it is a ques- 
tion for the jury, te determine which road fits the description 
of said deed. The deed must speak for itself, and parol evi- 
dence is inadmissible to show the intention of the grantor by 
his declarations made previous to the execution of said deed. 

His Honor in the Court below erred in admitting the testi- 
mony of the witness Whitfield Wood, as to the declarations of 
the grantor made eleven days before the execution of the said 
deed as to the boundary line in controversy. Patton v. Alex- 
ander, T Jon. 603. 

For this error there must be a venire de novo. Let this be 
certified. 


Per CURIAM. Ventre de novo. 


JAMES A. JOHNSON ev. JOHN T. JUDD, ei ai. 


Writs of summons issued in January 1869, should have been returnable 
before the Clerk, and therefore if made returnable before the Judge 
at’ Spring Term 1869, on motion by the defendant to that effect, 
should have been dismissed. Since then the act of April 1 1869,]‘‘to 
amend certain irregularities” &c., allows such errors to be cured by 
amendment &c, 


Morton to dismiss a summons, heard before Buston, J., at 
Spring Term 1869 of the Superior Court of Haryerr. 
The facts are sufficiently set forth in the opinion. 


N. McKay, for the appellants. 
No counsel, contra, 
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Ropman, J. This action was commenced by a summons, 
dated 5th January 1869, which required the defendants “to 
appear before the Judge of our Superior Court of Law ata 
Court to be held for the county of Harnett, at the Court House 
in Lillington, on the second Monday of Febuary &c.” This 
was erroneous: Section 73 C. C. P., says, the summons shall 
require the defendant “to appear at the office of the Clerk of 
the Superior Court” within a certain number of days after the 
service &c.” The difference is material, as was pointed out in 
Smith v. McIlwaine ante 95, because there is no day 
in which the pleadings can be made up before the Judge. The 
pleadings are to be filed in the Clerk’s office, and jurisdiction 
is given to him to decide, in the first instance, on all questions 
of practice and procedure arising in the course of coming to 
an issue. Sec. 108. C. C. P. 

At Spring Term 1869, the defendants appeared and moved 
to dismiss the summons,” on the ground, as the case states, “that 
it was not a summons,” by which we understand to be meant, 
that it was not in conformity to the Code; the Judge refused 
to dismiss, and the defendants appealed to this Court. It seems 
‘to us clear that, as the law stood at that time, the Judge should 
have dismissed the summons or have imposed upon the plain- 
tiff the alternative of amending it. After the appeal however, 
the Legislature, by an act entitled “An Act to amend certain 
irregularities in the mode of commencing certain actions” &c., 
ratified 1st April 1869, enacted that “in all civil actions here- 
tofore commenced, in which the process has been or shall be 
made returnable “before the Judge,” no advantage shall be had 
or taken by reason thereof, but the same shall be held regular, 
and may be amended as to the process and pleadings at any 
time, without costs, but upon such other terms as to the Judge 
of the Court shall seam just” &¢. The error committed by 
the Judge makes it necessary to reverse his decision, but in 
consequence of the statute, this Court cannot dismiss the case, 
nor can it allow the summons to be amended, and the plead- 
ings to be made up here; it is necessary therefore to send the 


500 IN THE SUPREME COURT. 
STATE 2. Dovenass, 


case back to the Judge of the Superior Court, in order that 
he may proceed as required by the statute. 


Per Curiam. Order accordingly. 


STATE 0 BENJAMIN DOUGLASS. 


Objection to the manner of summoning the grand jury, can only be 
taken before trial; and such objection to the petit jury or special 
venire, by challenging the array. 

Judgments can be arrested only for some matter which appears, or for 
the omission of some matter which ought to appear, upon the record. 

(State v. Martin, 2 Tre. 101, State v. Davis, 2 Ire. 153, State v. Under- 
wood, 6 Tre. 96, Siate v. Barfield, 8 Ire. 344, Stale v. Ward, 2 Hawks 
443, State v. Patrick, 8 Jon. 443, State v. Roberts, 2 Dev. & Bat. 540; 
cited and approved. ) 


Mourper, tried before Buxton, J., at Spring Term 1869, of 
the Superior Court of Moore. 

The jury having returned a verdict of guilty, there was a 
rule upon the State to show cause why a new trial should not 
be granted for the following reason, viz: 

That K. H. Worthy, who as Sheriff of Moore county sum- 
moned the regular jury, grand and petit, for the term as well 
as the special venire in the case, was not the lawful Sheriff of 
the county of Moore, being disqualified under the XIV 
Amendment of the Constitution of the United States. (See 
Worthy v. Barrett, ante 199.) 

Rule discharged; Motion in arrest of judgement for the 
same grounds as those taken for a new trial; Motion over- 
ruled; Judgment and Appeal. 


Attorney General, for the State. 
No counsel contra. 
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Srrtie, J.. We have examined this case with the eare 
which its importance demands, and have considered not only 
the points made upon the trial below, but have looked to the 
reeord to see if anything more could be suggested in favorem 
vite. We have found no error in the record. 

Let us consider the points relied upon by the prisoner. 

After a verdict of guilty, the prisoner obtained a rule upon 
the State to show cause why a new trial should not be granted, 
for the reason that K. H. Worthy, the person who, as Sheriff 
of Moore county, summoned the regular jury, grand and petit, 
for said term of the Court, as well as the special venire in 
this case, was not the lawful Sheriff of the county of Moore. 

The facts in regard to the office of Sheriff:are fully set 
forth in the statement of the case made by his Honor, the 
presiding Judge. But we are relieved from their considera- 
tion and from all inquiries as to thevalidity of the acts of the 
Sheriff in regard to the grand jury which found the bill, and 
the petit jury which tried this case. Whether he was Sheriff 
de facto, or de jure, it is immaterial to inquire; for the objec- 
tion, if it ever had any force, comes too late. Objection to 
the grand jury can only be taken before plea in chief, or at 
all events before trial. State v. Martin, 2 Ire. 101, State v. 
Davis, 2 Tre. 153, State v. Underwood, 6 tre. 96, State v. Bar- 
field, 8 Ire. 344. 

If the prisoner had wished to take advantage of this objec- 
tion to the petit jury and special venire, he should have done 
so by challenging the array. After he had waived his right 
of challenge, and had taken his chances of an acquittal before 
the jury, he could not go back and “ take a double chance,” 
by impeaching the very jury upon whom he had put himself 
for a safe deliverance. State v. Ward,2 Hawks 443, State v. 
Patrick, 3 Jon. 443. 

The different defences in criminal pleadings, as in civil, 
must be brought forward” in apt time, due form and 
proper order.” 

A Judge it is true has discretion to set aside a verdict, and 
grant a new trial, at the instance of the prisoner in all cases 
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where justice may require it; but the exercise of that discre- 
tion cannot be reviewed. ‘The rule was discharged, and the 
prisoner thereupon moved to arrest the judgment for the same 
reason set forth as ground for a new trial. This motion was 
also overruled. Judgment can only be arrested for some 
matter appearing, or the omission of some matter which ought 
to appear, upon the face of record. This matter was not 
brought forward until after trial and conviction, and formed 
no part of the record in a legal sense. Indeed, as said in 
reference to the rule for a new trial, this objection if it ever 
had any force, will avail nothing by motion in arrest of judg- 
ment. State v. Roberts,2 Dev. & Bat. 540. Whart. Crim. 
Law, § 3043. The judgment of the Superior Court is affirmed. 

Let this be certified &c. 


PER CuRIAM. No error. 


JAMES MURPHY » ALEXANDER H. MERRITT. 


A regular final judgment can not be set aside at a subsequent term on 
motion, even although it was entered under a misapprehension of 
counsel, 


An appeal from an order to vacate a judgment, leavessuch judgment, 
and any execution issued under it, in full force. 


Moron to set aside a judgment, heard by Russell, J., at 
Spring Term 1869 of the Superior Court of Sampson. 

The defendant’s counsel moved to set aside a judgment ren- 
dered in an action of trover, at Fall Term 1867 in favor of the 
plaintiff. The judgment had been entered by consent of the 
defendant’s counsel. It appeared to the Court that one Mer- 
ritt had represented to the defendant’s counsel that the defen- 
dant would be satisfied with this arrangement, provided the 
costs did not exceed twenty-five dollars; and that, acting upon 
this statement, the counsel consented to the judgment. It 
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- appeared further that the costs exceeded twenty-five dollars, 
and that the defendant had never authorized Merritt to instruct 
his counsel to consent to the judgment. 

The Court ordered the judgment in this case to be vacated, 
and the case to be reinstated on the docket. From this order 
the plaintiff appealed. | 


Strange, for appellant. 
No counsel contra. 


Reaves, J. It is settled that a regular final judgment can 
not be set aside at a subsequent term on motion. The judg- 
ment in this case was regular, and had the additional force of 
being by consent of parties. The fact that the defendant’s 
counsel consented under the false representation of a third 
person that his client was willing to pay it, makes no differ- 
ence. 

The effect of the appeal from the order vacating the judg- 
ment, was to leave the judgment and execution in full force; 
and the money raised under the execution will be paid over 
to the plaintiff. There was error. Judgment here for the 
plaintiff for costs. 


Per CURIAM. Judgment accordingly. 


STATE 0. SANDY RATTS. 


When the punishment for a common law offence has been mitigated 
by statute, it is not proper that the indictment shall conclude 
‘‘apainst the form of the statute.” 


LARCENY, tried before Cloud, J., at Spring Term 1869, of 
the Superior. Court of Rowan. 

The defendant was convicted of the larceny, whereupon he 
moved that the judgment be arrested for the following reason: 
that as the punishment of the offence had recently been altered 
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by statute, the indictment shontd have concluded “ paren the: 
form « of the statute, &c.” 


Motion overruled. Judgment and appeal. 


Boyden d& Batley, for the appellants. 
Attorney General, contra. 


Dick, J. Where an offence exists at common law, and only 
the punishment is altered by statute—in such cases it is not 
necessary for the indictment to conclude “against the form of 
the statute,” as it is the offense which is the subject of the 

indictment, not the punishment. 

If an offence at common law is made an offence of a higher 
nature by statute, then the indictment must conclude against 
the statute, 2 Hale P. C. 189, 1 Saund. 145, 1 Moody 402—404, 
1 Bish. Cr. Law, Ch. XI. | 

The offence alleged in the indictment in this case, is petit 
larceny at common Jaw, and the punishment for such offence 
was whipping, imprisonment, or other corporal punishment. 
This punishment has been mitigated to imprisonment at hard 
labor, by a recent statute, Acts 1868, ch. 44, sec. 5. | 

The indictment is properly drawn according to the common 
law, and his Honor was right in inflicting the statutory pun- 
ishment. There is no error. 

Let this be certified, &c. 


Per Curiam. No Error. 


R. L. MYERS Adm’r., 0. W. D. CREDLE. 


Where the defendant in a writ of replevin was not in possession of the 
thing sued for at the time the writ was issued, and refused to give 
bond, no recovery can be had against him, 

Third persons, who after the issuing of awritof replevin come forward 
and give the bond and receive possession of the thing sued for, 
from the plaintiff, are not liable to a recovery in such action. 
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REPLEVIN, tried before Jones, J.at Spring Term 1869 of the 
Superior Court of Beavrorr. | 

At the time when the writ was served upon the defendant 
Credle, the schooner, the subject of the suit was in the posses- 
sion of Respass, a Constable, who had seized it by virtue of an 
execution; and Credle refused to give bond. It remained in 
the possession of the Sheriff, or of the plaintiff, for several 
weeks afterwards, when one J. R. Selby and one Robert Lup- 
‘ton appeared and claimed it as their property, and it was 
delivered up to them by the plaintiffs attorney, upon their © 
giving bond. The plaintiff claimed a verdict against Credle, 
and also against Selby and Lupton. 

The Court charged the jury that if Credle refused to give 
any replevy bond, and abandoned all claim to the vessel, and 
that, if afterward the plaintiff, by himself or his attorney, 
voluntarily surrendered the vessel to Selby and Lupton upon 
their giving the bond referred to, the plaintiff could recover 
neither against Credle, nor against Selby and Lupton in this 
suit. 

The plaintiff's counsel excepted. Verdict for defendant; 
Rule for a new trial; Rule discharged; Judgment and 
appealed. 


Carter, for the appellant. 
Phillips & Merrimon, contra. 


Reaves, J. I. The plaintiff cannot recover against the defen- 
dant Credle, because at the time the writ was issued he was 
not in possession of the property, and did not have the control 
of the same, Rev. Code, ch., 98, sec. 1. | 

Il. The plaintiff cannot recover agaist Selby and Lupton, 
because they are not parties to the suit. The fact that the 
_ plaintiff surrendered the property to them upon their entering 
into. bond “to perform the final judgment in the suit” did not 
make them parties. Whether there is any remedy against 
them upon their bond, in some other proceeding against them, 
is not before us. 
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There is no error. There will be judgment here for defen- 
dant. 


Per CURIAM. Judgment affirmed. 


STATE ». JAMES CREDLE. 


Error in the charge of the Court, on a trial for crime will not give the 
State a right to appeal after a verdict of not guilty. 


(Stale vy. Taylor, 1 Hawks 462, cited and approved.) 


MISDEMEANOR, in killing live-stock, tried before Jones, J., 
at Fall Term 1868, of the Superior Court of BEAuFoRt. 

The defendant, was indicted for killing a steer: in the first 
count alleged to be property of one James Edwards, and in 
the second, of some person unknown. 

His Honor charged the jury that they must be satisfied that 
the defendant did kill the steer, and that it was the property 
of James Edwards, as charged in the first count of the indict- 
ment; and that, if they were not so satisfied, they could not 
convict on the second count. To this part of the charge the 
Solicitor excepted. There was a verdict of “not % guilty, ’ and 
the Solicitor for the State appealed. 


I. H. Busbee, for the State. 
No counsel contra. 


SETTLE, J. “ Nemo debet vis vexari, pro una et eadem causa,” 
is a principle of the common law, as well as of humanity. 

The bill of indictment upon which the defendant was put 
to trial contained two counts, and there was a general verdict 
of not guilty. 

Admitting that there was error in his Honor’s charge, as 
to the second count, it cannot be reviewed upon appeal by the 
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State; State v. Taylor, 1 Hawks 462—for, while the humanity 
of our law gives the right of appeal to the accused in all 
cases, the class of cases in which the State has that right, is 
very small. A legal acquittal in any Court of competent 
jurisdiction, if the indictment be good, as we think it was in 
this case, will preclude any subsequent proceedings before 
every other Court. 


PER CURIAM. Appeal dismissed. 


STATE, ex. re. DONALDSON «. WALDROP. 


Justices must recognize defendants in bastardy cases to appear before 
the Superior Courts. County Commissioners have no jurisdiction. 
of such cases, nor any judicial powers whatever. 


Motion to vacate a recognizance, heard before Cannon, J., 
at Spring Term 1869, of the Superior Court of CHEROKEE. 

This was a proceeding commenced in the usual form before 
a Justice of the Peace, in which the relator charged the 
defendant with being the father of her bastard child. The 
Justice bound him over to the next term of the Superior 
Court for the County, when he appeared and moved to vacate 
the recognizance, on the ground that it should have been 
returnable before the County Commissioners, and that the 
Superior Court had no jurisdiction of the case. 

The Judge refused the motion, and the defendant appealed. 


Attorney General, for the State. 
No counsel contra. 


Ropman, J. (After stating the case as above.) It is diffi- 
cult to imagine a reason for supposing that the County Com- 
missioners, had any jurisdiction in the premises. They have 
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no judicial powers at all. Proceedings in bastardy are in the 

nature of a civil action. State ex. rel. Adams v. Pate, Bus. 

244, The Superior Court have exclusive original jurisdiction 

in all cases when it is not given to some other Court. Const. 

_ Art. IV, See. 15. Chapter 12 of the Revised Code concerning 
bastardy is still in force, except so far as it has been inciden- 

tally modified by the change in the system of Courts. The 

Judge was right in refusing the motion. Judgment that the 

State recover costs in this Court. 

Let this opinion be certified. 


Per Curiam. Order accordingly. 


STATE ex, rel. D. H. McNEILU et. al. 0. JOHN MORRISON, et. al. 


Whenever the Clerk of a Court is appointed to make sales, &c., it is to 
be taken that he isappointed in his official capacity, unless the order 
of appointment expressly negatives the idea; and for default under 
such appointment the Clerk and his sureties are liable upon. his 
official bond. 

(Broughton ». Haywood, Phil. 880, cited and approved.) 


Dest, tried before Waite. J., at Fall Term 1867 of the 
Superior Court of Moors, — 

The action was brought on the bondof one Currie, (deceased) 
Clerk of the County Court of Moore. The bond was giver 
at October Term 1854 of the County Court, and the defendants 
are the sureties thereto. At July Term 1854 ofthe County Court, 
a petition had been filed by the plaintiffs in this suit, praying for 
the sale of a slave for division, said slave belonging to the plain- 
tiffs as tenants in common. At October Term 1854, there was 
this entry upon the trial docket: “Prayer of petition granted, 
Ordered by the Court that A. C. Currie be appointed com- 
migsioner.to sell the slave, and report to the next term of the 
Court. For decree, see. minutes.” The parts of the decree 
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necessary to be stated are as follows: “It is therefore ordered, 
adjudged and decreed that Alexander C. Currie be appointed 
a commissioner to make sale of said slave on a credit of six 
months, &c.” “Itis further ordered that the said commissioner 
make his return to the next term of this Court.” At January 
Term 1855 a report was made, signed‘‘A. C. Currie, Commis- 
missioner,” and confirmed. It set forth that the slave was 
sold on the 29th day of December, 1854, to Cornelius Dunlap, 
on a credit of six months, and that Dunlap gave his bond for 
$1,026, the purchase money. It was in evidence that Currie 
received the money on this bond before it became due, less some 
ten or fifteen per cent. upon the amount, and surrendered the 
bond to Dunlap, and shortly thereafter died. There was also 
evidence of a demand before the commencement of this suit. 

It was insisted that upon this evidence the sureties on the 
bond of Currie were not liable, but the Court was of a different 
opinion, and there was a verdict for the plaintiff. 

Rule for a New Trial; Rule discharged; Judgment, and 
Appeal. 


Person for the appellants, cited Sanders v. Bean, Bus. 318. 


Manning, and N. McKay contra, cited State v. Bradshaw, 
10 Ire. 229, Broughton v. Haywood, Phil, 380. 


READE, J. The statute authorizes the Court to appoint the 
Clerk, or some other fit person, to make sales, &c. 

Whenever the person who is Clerk is appointed, it is to be 
taken that he is appointed in his official capacity. Especially 
is this so, when in the order Sppomneng him, he is designatea 

as “Clerk.” 

” the words “some other fit person” mean some other person 
than he who is acting as Clerk. It may be that if the order 
of appointment negatived the idea that he was appointed in 
his official capacity, he might fall under the words, “other fit 
person, ” put that is not this case. 

It is to be taken that the bond was payable to A. C. Currie, 
Clerk, &c., and reported to Court and filed in his office, and 


that upon it he received the money. : 
33 
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The Clerk, then, and his sureties are liable upon his official 
bond, Broughton v. Haywood, Phil: 380. 

There is no error. Judgment will be entered here for the 
plaintiff. 


PER Curram. Judgment affirmed. 


ROBERT W. GLENN vo. THE CHARLOTTE & SOUTH CARO- 
LINA R. R. COMPANY. 


Where a Carrier, upon being applied to by the owner to deliver cer- 
tain cotton, (then at its depot and in its possession for transporta- 
tion) to another Rail Road Company, declined to do it, or to allow 
the owner to do it—promising to deliver it, itself, within three days; 
eid, that it was gross negligence for such Carrier to allow the cotton 
to remain undelivered for several months afterwards and until it 
became rotten by exposure to the weather. 

If a jury decide correctly a question of law improperly left to them 
by the Court, the verdict cures the error of the Court. 

Semble, That a Common Carrier for hire, can protect himself by an 
express contrac, to such extent only as will render his lability no 
greater than that of a Special Carrier for hire; also, that to render a 
parol contract to that effect binding upon the other party, there 
should be a consideration therefor; and that otherwise it would be 
nudum pactum. 


(Craton’s case, 6 Ire, 164, cited and approved.) 


Case, tried before Tourgee, J., at Spring Term 1869 of the 
Superior Court of GUILFORD. 

The plaintiff declared against the defendant as a common 
Carrier, Warehouseman and Forwarder, for damages sus- 
tained in the loss of certain cotton received by the defendant 
at Columbia S. C., for transportation to High Point in Guil- 
ford County. 

The cotton was received by the defendant in February 
1864, under a, special contract in writing, by which it was 
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claimed that it was liable for gross neglect only. It was 
carried to Charlotte, and the damage sustained by it was 
received at the depot there, where it was left upon the ground 
exposed to the weather for several months, until the larger 
portion of it had rotted. It had reached that point about the 
first of March 1864, and remained there until August. 

It was shown for the plaintiff that he had gone to Char- 
lotte about the first of April 1864, and after some negotiation 
with officials upon both Roads, had been imformed that the 
N. C. R. BR. Co., would receive and transport the cotton im- 
mediately, the cotton being then in fair order, lying as above 
described, at the depot; that upon applying at the office of the 
defendant to have it delivered at once, he was told that their 
hands were absent upon some other employment; and upon his 
offering to hire hands himself in order to deliver the cotton, 
he was also told that the defendant would not permit freight 
that was in its hands for transportation, to be interfered with 
in that way—the official adding that the cotton would be 
delivered to the North Carolina R. R. Co., during the nex¢ 
three days. The plaintiff being satisfied with these assur- 
ances returned to his home in Guilford. 

The defendant introduced evidence tending to show that its 
Road was then greatly embarrassed and encumbered by mili- 
tary orders freight and passengers; and, with regard to the 
cotton, that on the next day after the plaintiff had visited 
Charlotte (as above) the defendant had offered to deliver the 
cotton to one Keisler the receiving and loading clerk of the 
N. C. R. R. Co., at that place, and that he had ‘refused to 
receive it, on the ground of military orders freight, &e. 

Afterwards one Scott, a witness for the plaintiff testified 
that Keisler was not authorized to receive, or refuse freight 
for the N. C. R. R. Co. 

The view of the case taken by the Court renders it unnec- 
essary to set forth more of the facts. 

His Honor instructed the jury that the defendant was 
bound to ordinary diligence in storing and forwarding the 
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cotton, and that if they should find that it had failed to exer-— 
cise such diligence, then the plaintiff should recover. 

Verdict for the plaintiff; Rule for a new trial; Rule dis- 
eharged; Judgment and Appeal. 


Fowle & Badger, for the appellants. 
Phallips & Merrimon, contra. 


Pearson, C. J. We are of opinion that the evidence, 
taking it most favorably for the defendant, makes out a case 
af gross negligence, and that the Judge ought to have instructed 
the jury that the plaintiff was entitled to a verdict. 

When the plaintiff went to Charlotte in April 1864, and 
found his cotton in the condition it was in, he had a right to 
“quicken the diligence” of the defendant’s employees. As 
ane who puts process into the hands of an officer, may tell 
him that he has reason to fear the defendant will “ slip out 
of the county ” and the matter should be attended to without 
delay: if this requisition for prompt action be not complied 
with, and harm comes of the delay, the officer is liable. 

The plaintiff had made arrangements by which the cotton 
would have been received by the N. C. R. R. Co. in two 
aours; of this he gave the defendant notice, and showed to 
the employee an order under which the cotton would have 
been received and shipped to High Point “instanter,” 
and required him to deliver the cotton during that evening. 
Whether the hands of the defendant were out of the way 
doing something else, or whether this was a pretext to exact 
a bonus of the plaintif’, is immaterial to the question before 
us. It was the duty of the defendant, when his diligence was 
thus quickened by a special request, to have had the necessary 
hands on the spot, and failing in this, it was gross negligence 
to refuse to allow the plaintiff to have the cotton moved at 
his own expense. This refusal, whether upon rail road eti- 
quette, or for other motives, put the defendant in the wrong, 
and created an absolute duty to make good the assurance then 
given to the plaintiff to deliver the cotton within three days. 
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As the plaintiff acted upon this understanding, and went home 
relying on it, its legal effect was an assurance that the thing 
would be done; and the defendant cannot escape liability by 
proof that he offered the cotton to Keisler the receiving and 
loading Clerk of the N. C. R. R. Co., who refused to receive 
it, saying “they had received a military order requiring gov- 
ernment freight to be shipped;” because, in the first place, the 
defendant was fixed with the responsibility of an insurer, by 
the absolute promise made to the plaintiff; and, in the second 
place, there was no proof that this clerk, Keisler, had any 
control over the matter, or was the right man to apply to. 
On the contrary, Scott swears that Keisler was merely a load- 
ing clerk and had no authority to accept or refuse goods to 
be carried, and that the employees of the defendant had notice 
that this was exclusively the business of the witness Scott. 
Taking all of the evidence, gross negligence is proved. For 
this reason we do not feel at liberty to express an opinion 
upon the question so fully argued, 2. e. whether a rail road 
company can restrict its liability to cases of gross negligence, 
by special contract. We are the less inclined to do so in this 
instance, because the contract sets out special circumstances 
that might take it out of a general rule, to-wit: the fact, that 
“the Government required for its transportation almost 
entirely the whole equipment of the road, and the damaged 
condition of the cars, caused by the transportation of troops, 
munitions of war, etc.’ As the idea of the exemption ofa 
rail road company from the liability imposed by the common 
law on common Carriers, is put on the footing of a discharge 
by special contract, it would seem that the lability cannot be 
less than that of a bailee to carry for hire, which is for ordi- 
nary neglect: for the distinction is, that the one depends on a 
special, the other on a general contract. And it would alse 
seem that this special contract should be supported by some 
consideration to take it out of the doctrine of nudum pactum. 
So the question will be, can the mere doing of that which the 
party is bound to do any how, or subject himself to an action, 
amount to a consideration; or will it fall under the principle. 
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that payment of a part of a debt, the whole of which the 
party is then and there bound to pay, is no consideration to 
support a promise of a discharge of the balance of the debt. 
These suggestions are thrown out, with no intimation of an 
opinion, but as “food for reflection,’ and to show that we 
have considered the argument with which the Court was 
favored. 

The error of the Judge in leaving a question of law to the 
jury, is cured by the verdict. “ Craton’s case,” 6 Ire. 164. 


PER CURIAM. Judgment affirmed. 


P. W. BROWN, Adm’r., &. ». THE COMMISSIONERS OF 
WASHINGTON. 


The fact that the officers of a corporation make a contemporaneous 
minute for their own information, of a parol contract, in the absence 
of the other party, does not render oral evidence by that party of 
the terms of such contract, incompetent. 

Where the case transmitted to this Court shows that one party, in 
order to establish his title to land, tendered evidence of a parol 
lease thereof, and that it was rejected by the presiding Judge, Held, 
that it will not be presumed, in the absence of any reason assigned, 
for the purpose of supporting the ruling below, that the lease was 
one which the Statute of Frauds requires to be in writing. 


In order to make out error in the directions of the Judge below, it is 
not necessary to show that the evidence excluded would have made 
a good case for him who offers it—but, that by its exclusion he was 
prevented from developing his case. 


Trespass, Q, C. F., tried before Jones, J., at Spring Term, 
1869, of the Superior Court of BEAUFORT. 

‘Upon the trial a question arose as to the rights of the plain- 
tiff under an alleged lease of the premises to him by the de- 
fendant. He offered evidence of a parol contract of lease, 
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which was objected to by the defendant upon the ground that 
there was a record of such contract made at’ the time by the 
defendants in the books of: the corporation, as-was shown by 
a witness, who also stated that the plaintiff was not then 
present. 

His Honor sustained the objection, upon the ground that the 
plaintiff should have produced the record, or have given 
notice to the defendant to do so, &c., before introducing parol 
proof. The plaintiff excepted. 

Verdict for the defendant; Rule for a new trial; Rule dis- 
charged; Judgment and Appeal. 


Carter, for the appellant. 
Phillips & Merrimon, contra. 


Ropman, J. The case does not state the reason which 
induced the Judge below to reject the parol proof of the 
alleged contract of lease between the parties, and we are 
somewhat uncertain what it was. He probably considered 
the entry of the contract on the books of the Commissioners 
as forming a written contract between the parties, in which 
the entry would be the primary evidence of the contract, and 
secondary would not be admissible until the absence of the 
primary was excused. We think this view cannot be sus- 
tained. The case states, indeed, that the entry was proved to 
have been made at the time of the contract; but it also states, 
somewhat inconsistently, that the plaintiffs were not present 
when the entry was made, and they do not appear to have had 
any knowledge of it before the trial. It seems to have been 
‘a memorandum of a past transaction made by the Commis- 
sioners for the information of themselves and their successors. 
As to the plaintiffs, it was ves inter alios acta, and did not 
bind them. They ought to have been allowed to prove the 
alleged: lease in any lawful way; instead of which the Judge 
denied all other modes of proof but the entry. | 

It is said, however, that leases for more than three years 
are invalid unless in writing; (Rev. Code, ch. 50,-sec. 11) and 
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that it does not appear that the alleged lease was not for 
more than three years; and that consequently it does not 
appear, as it must to entitle the plaintiffs to a venire de novo, 
that they were wronged by the ruling of the Judge. The 
Judge does not put his exclusion of the plaintiff’s evidence on 
the ground that the contract must necessarily be in writing 
under the Statute, but on the ground that as it was in writing 
it could only be proved by the writing. The plaintiffs offered 
to prove a parol lease which might-be good; it could only be 
known whether it was good or not after the evidence wag 
heard. It is not necessary for an appellant to show here that 
he has a good cause of action, but only that he was prevented 
from developing his case by testimony, through an erroneous 
ruling of the Court. That we think sufficiently appears here.. 
Judgment below reversed. 


Per CurRIAM. Venire de novo. 


STATE ». HENRY C. DARR. 


The prosecutor upon an indictment for stealing a mule, found at Fall 
Term 1867 and tried at Spring Term 1869, may upon proper certifi- 
cate by the Judge below, be ordered by him to pay the costs of the 
case. 

(State v. Lumbrick, 1 Car. L. BR. 548, and State v. Lupton, at this term, 
cited and approved). 


ORDER to pay costs, made by Cloud, J., at Spring Term 
1869, of the Superior Court of ForsytTu. 

The defendant was endorsed as prosecutor on a bill of indict- 
ment for larceny of a mule, found at Fall Term 1867. On 
the trial there was a verdict of “not guilty,” and the prisoner: 
was discharged. Afterward, his Honor the Judge presiding 
having certified that there was not reasonable. ground for the 
prosecution, and that it was not required by the public inter- 


JUNE TERM, 1869. 517 


STATE v. Darr. 
est, but was frivolous and malicious, on motion, it was ordered 
that the prosecutor Henry C. Darr, pay all costs of the cause, 
to be taxed by the Clerk, including all the witnesses sworn for 
the defendants, as the Judge certified that all of them were 
necessary witnesses. 
From this order Darr appealed. 


Phillips & Merrimon, tor the appellant. 
Attorney General, contra. 


Reape, J. The offence charged, larceny, was one “of an 
inferior nature” within the meaning of the statute, Rev. Code 
ch. 35 sec. 37, which authorizes the Court to make the pros- 
ecutor pay the costs where the defendant is acquitted, and the 
prosecution “appears to be frivolous or malicious.” State v. 
Lumbrick, 1 Car. L. BR. 548. 

It appeared to his Honor that “there was not reasonable 
ground for the prosecution, and that it was not required by 
the public interest, and was ‘frivolous and malicious.’” If 
then the case were governed by the law as it stood when the 
offense was charged to have been committed, or when the 
indictment was found, as was contended for by the prosecutor, 
he might properly be made to pay the costs. But the case 
falls under the C. C. P. § 560, which was in force at the time 
of the trial, and which provides that in any criminal action, 
for whatever grade of offense, the prosecutor, if one is marked 
on the bill, may be ordered to pay costs, “when the Judge 
shall certify that there was not reasonable ground for the pros- 
ecution, and that it was not required by the public interest” 
State v. Lupton, at this term. It was therefore proper in 
this case to make the defendant, who was the prosecutor in the 
case in which the order was made, pay the costs. There wag 
no error in the judgment appealed from. 

This will be certified, &c. 


PER CURIAM. Judgment affirmed. 
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STATE v. LAWRENCE BRANTLEY AND WESTON WATKINS. 


The rule ‘‘fulsem in uno falsum in omnibus” is not a rule of law in this 
State; and the jury may believe all, or a part, or none, of the testi- 
mony of a witness to whose evidence that rule is applicable, as they 
think best. | 

A Judge is not bound to follow the very words used by counsel ina 
prayer for instructions, provided that he is substantially correct in 
the language which he does use. 

An omission of the word ‘‘county” before the words ‘‘of Wake” is imma- 
terial in the record of the trial below, as the Court is bound to know 


what are the counties of the State. 
(State v. Neville, 6 Jon. 423, Burton v. March, Tb, 409, State v. Smith, 8 
Jon. 182 cited and approved). 


Rossery, tried before Watis, J., at Spring Term 1869, of 
the Superior Court of WAKE. | 

The bill of indictment was ‘found at Spring Term 1869, of 
the Superior Court of Franklin, and upon the affidavit of the 
defendants, the cause was removed to Wake. The facts suffi- 
ciently appear in the opinion. 


Sharp, for the appellants. 
Attorney General, contra. 


Ropman, J. The prisoners were indicted for robbery and 
larceny. Upon their trial one Dampier, an accomplice, was 
examined as a witness for the prosecution. The counsel for 
the defendants asked the Court to charge the jury that if they 
believed any witness or witnesses had wilfully sworn falsely 
to any material fact in the case, they were authorized to reject 
the whole of the evidence of such witness or witnesses. The 
learned Judge declined to charge as requested, but told the 

jury that the rule “falswn in uno falsum in omnibus,” does not 
now prevail in this State: that the jury could believe a part, 
all or none of the testimony, and that it was a question of 
credit, of which they were the sole Judges. The defendants 
were convicted and appealed, and now assign the Judge’s 
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refusal to charge as requested, for error. No ground is laid 
for the instruction asked for: it does not appear that any wit- 
ness was alleged to have sworn falsely: for aught that appears, 
the instruction was wholly an abstract one, and not pertinent 
to the case. But waving this, and admitting for the present 
that the instruction asked for was entirely correct, both in 
substance and Innguage, then the Judge did give the instruc- 
tion substantially; and we are not aware of any rulerequiring 
a Judge in instructing the jury, to use the very words of the 
counsel asking the instruction. If the instruction asked for 
be correct in law, and framed in perspicuous and intelligible 
‘language, there can be no reason why the Judge should not 
use the very words of counsel, as they may be supposed to 
have been carefully chosen: but if the Judge thinks that by 
altering the words without altering the sense, they can be 
made more intelligible or clearer to the jury, he certainly 
must be allowed the liberty of doing so. State v. Neville, 6 
Jon. 423, Burton v. March, Ib. 409. The Judge was especially 
entitled to such a liberty in this case, as we think that the 
terms in which the instructions were asked to be given, were 
either incorrect or ambiguous, and might have misled the jury. 
The jury might have understood by it, that if they believed 
that a witness had wilfully sworn falsely to any material fact, 
they were bound to, or at least authorized to reject all the rest 
of his testimony, although they believed it to be true. The 
law is stated clearly and correctly in the instruction given by 
the learned Judge: State v. Smith, 8 Jon. 132; and the 
prisoners have no reason to complain. 
~ The prisoners moved in this Court in arrest of judgment, 
because the record of the trial reads thus: And afterwards, to 
wit, at the term of said Court, begun and held for the 
of Wake &c.”, omitting the word, “county.” But we think we 
are bound officially to know that Wake is a county of the 
State. 

There’is no error in the record and the judgment is affirmed. 
Let this opinion be certified, &c. 


Per CuRIAM. No error. 
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STATE ». WILLIAM D, PATTERSON. 


Evidence having been given that a person then upon trial for larceny, 
had been charged with the crime by the prosecutor, face to face, on 
being arrested under a State’s warrant: it is competent for the 
defendant to show what his reply was to such accusation. 

{State v. Swink, 2D. & B, 9, cited and approved.) 


Larceny, tried before Cannon, J., at Spring Term, 1869, of 
the Superior Court of TRANSYLVANIA. | 
The defendant was indicted for stealing a hog, the property 
of one Lydey. Itwas shownon the part of the State that a 
warrant was issued against the defendant at the instance of the 
prosecutor, Lydey, and that when it was being served, Lydey 
charged the defendant with the theft. The counsel for the 
defendant then asked the witness (Lydey) what was the reply 
of the defendant to this accusation? ‘To the reception of 
this evidence the Solictor objected; and the Court sustained 
the objection. | 
Vedict, guilty; Rule for new trial; Rule discharged; Judg- 
ment, and Appeal. 


No counsel for the appellant. 


Atiorney General, contra. 


SeTtie, J. From the statement of the case sent to this 
Court, it appears that while the warrant was being served at 
the house of the defendant, the prosecutor, Lydey, chargeé 
the defendant with stealing his hog. This evidence was intro- 
duced by the State. 

_ Had the defendant remained silent, it would have been a 
circumstance which the jury might have taken into considera- 
tion in passing upon his guilt. State v. Swink, 2 Dev. & Bat. 
9; for there is no doubt but that admissions implied.from the 
conduct of a party are evidence against him, as well as ex- 
press admissions. Surely, then, the State ought not to object 
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to hearing what the defendant had to say in reply to a charge 
called out by the prosecution, when his silence would have 
been prejudicial. 

The general rule is, that a person’s own declarations are 
not admissible for him, except under a few peculiar circum- 
stances. Butit would be unfair to receive what others said. 
to the accused, and refuse to hear what he said in reply. This 
Opinion is not based upon the idea that the declarations of 
the defendant were a part of the res geste, as was contended 
for upon the trial below, but it rests upon the familiar princi- 
ple, that when a party calls for a statement made ata given 
time and place, the opposite party is entitled to all that was 
said in the same conversation. This rule applies both to civit 
and criminal cases. 

There is error which entitles the defendant to a venire de 
novo. Let this be certified, &. 


PER Curiam, Ventre de nOvo. 


E. G. HAYWOOD vc. J. S. BRYAN and J. B. SUGG. 


The ‘‘Act to suspend the Code of Civil Procedure in certain cases,” 
ratified March 16th 1869, does not repeal 3116, C. C. P., so as to 
allow of “pleas” without verification. 


CompLaryt, tried before Watts, J., at Spring ‘Term 1869 of 
the Superior Court of Wake. © 

The summons was made returnable in Term fime, in accor- 
dance with the provisions of the Act of March 16th 1869. 
When the case was called, the defendants, having no real de- 
fence, offered to put in the plea of ‘payment and set off,” 
without verification and only for the purpose of delay. 
To this the plaintiff objected, and the Court sustained the 
objection. Judgment for the plaintiff in default of a plea; 
from which the defendants appealed. 
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Fowle & Badger, for the appellant. 
Whiting, and Batchelor, contra. 


Reave, J. When any pleading is verified, every subsequent 
pleading, except ademurrer, must be verified also. C. C. P. 
§ 116. | | 
The defendant shall appear, and demur, plead or answer, 
at the term to which the summons shall be returnable; 
otherwise the plaintiff may have judgment by default, as is now 
allowed by law: Act to suspend the Code in certain cases, 
March 16th 1869. 

It is admitted by the defendant, that if he had answered, he 
would have been obliged to verily the answer, under the Code, 
§ 116; but he says that under the Act of March 16th 1869, he 
is permitted to defend by “plea,” instead of by “answer” as 
provided in the Code, and that a plea need not be verified. 

We doubt whether “plead” in the act of March 16th 1869 
means anything-more than the common - defence by “answer” 
in the Code; but if it does, it still requires to be verified, for 
a plea as well as an answer, is a part of the pleadings; and 
when the complaint is verified, all the other “pleadings” must. 
be verified also. There is no error. Judgment here for 
plaintiff. 


PER CURIAM. Judgment affirmed. 


SMITH TURNER ». THE NORTH CAROLINA R. BR. COMPANY. 


Where an officer in the military service of the Confederate States, 
whilst absent from such service contracted with a Rail Road Com-. 
pany to transport him to the headquarters of the army in order to 
report to the Commander-in-Chief, and received personalinjury on the 
route by the negligence of such Company; Heid, that because then 
and there engaged in an act of hostility to the United States, he was 
not entitled to recover damages. 

Such defence arises upon the plea of the General Issue. 

(Martin v. McMillan, ante 486 cited and approved.) 


JUNE TERM, 1869. 023 


Turner v. N. C. BR. RB. Co. - 


Casz, tried before Tourgee, J., at Spring Term 1869 of the 
Superior Court of ALAMANCE. 

The plaintiff showed that at the time of the occurrence (April 
21st, 1865) he was a citizen of Virginia, and an officer of the 
Confederate army; and that upon the fall of Richmond, a few 
days previously, he had escaped from a Confederate hospital 
there, without having been captured or paroled; that he came 
from Richmond to the neighborhood of the Company Shops in 
Alamance County, and on the 21st of April, 1865, took passage 
ina train belonging to the defendant for Greensboro; and that 
his object in going to Greensboro was to report to General 
Joseph E. Johnston, commanding the Confederate forces in this 
department at that time. | 

The personal injuries of which he complained were received 
upon that train, through the alleged negligence of the officials 
of the Company. | 

The Court thereupon, at the instance of the counsel for the 
defendant, intimated an opinion that the plaintiff could not 
recover, by reason of the unlawfulness of the errand on which he 
was going at the time of the alleged injury: he then and there 
being an officer of the Confederate army, in the line of his duty 
as such, upon his way to report to his superior, and so, engaged 
in an act of hostility to the government of the United States. 

Thereupon the plaintiff submitted to a non-suit, and appealed. 


Graham, for the appellant. 


1. The defence made requires to be set forth by a Plea. 
in abatement; and is not competent under the General Issue. 
1 Chitty 446, 448, 2 Abbott p. 25. 

9. The defendant, being i part delicto, cannot set up such 
a defence. Does civil war dissolve society, and destroy the 
legal remedies of insurgents against each other ? 

3. As matter of public history, at the time the injury in 
question was inflicted, there were negotiations for peace on 
foot between General Sherman and General Johnston; and a 
truce covered the country between the Shops and Greensboro; 
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and peace was proclaimed by those parties on the 26th of April 
thereafter. ‘The presumption therefore is, that the plaintiff 
did not intend hostility to the United States by his action, 
but only to place himself in a situation to be surrendered. 

4. The Ordinance of 18th October 1865, proclaimed the 
whole body of laws in North Carolina (except so much as was 
intended tosupport the civil war) to be and to have been in force; 
and as matter of common observation, the greater part of the 
litigation now existing arises from torts and contracts that 
arose during the war, 


Phillips & Merrimon, contra. 


The only question is, whether an officer of the Confederate 
States army, can, in a Court under the United States, enforce 
against the party transporting him fo the field, the ordinary 
duties of diligence as to speed or safety of carriage, demand- 
able by passengers? Would such Courts entertain suits for 
failure to transport safely Confederate regiments, which 
thereby failed to be at a certain battle; or, say, Confederate 
ammunition or army stores which by not arriving crippled an 
army ? We do not speak of cases of trespass, much less of 
breaches of the peace, against such persons, nor in any manner 
of their personal rights, except for damages occasioned by negq- 
ligence of their right to personal security wlulst engaged in an act 
of hostility. Whether this be by loyal persons or by persons 
in pari delicto these Courts may well say, “Look ye to it, we 
will be judges of no such matters! 

The character of the act by which an officer of the army of 
Virginia, which at that time had been surrendered, who found 
himself in a district covered by a truce, was seeking an oppor- 
tunity to increase the strength of another, and that the only 
considerable Confederate army then in the field, need not be 
enlarged upon. Prima facie, it was hostile. If it mighé 
have been explained by evidence, it was not. 

It may not always be necessary, in order to recover damages 
for injury, that the passenger shall have paid or engaged to pay 
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fare; but it is necessary that he shall plead and prove that he 
was “lawfully” on the Road. Darby v. &. BR. Company, 14 
How. U.S. 468, 4 Rob. Pr. 785, Lygo v. Newbold, 34 Eng. 
L. and K. 507. 


ReabeE, J. The Court in which the plaintiff seeks redress 
for an alleged injury, is a Court of the Government of one of 
the States of the United States. The plaintiff was engaged 
in a rebellion against the Government of the United States, 
and having for a time absented himself from the service of the 
Rebellion, he contracted with the defendant to convey him to 
the field of active operations, that he might report for such 
service again; and he complains that the defendant was guilty 
of negligence in transporting him, and that thereby he was 
damaged; and thereupon he asks that the Court will enforce 
his claim, and help him to redress. 

If the Rebellion had been successful, anda government had 
been founded upon that success, it-would doubtless have been 
legitimate for the courts of such government to adjust the 
rights of those who had been engaged as its agents in 
establishing the government. But will the Courts of the gov- 
ernment which was attempted to be destroyed, interfere to 
redress one of the insurgents who was disabled in the very act 
of hostility to the government whose aid he now seeks? If 
the defendant, who is alleged to have committed the injury, 
was a friend of the United States, it would seem to be an 
ungenerous discrimination to subject him to damages for an 
act of which his government had the benefit; and if the defend- 
ant was a co-rebel with the plaintiff, and they were in part 
delicto, the government would consult its dignity, = not inter- 
fere in their dispute. 

But this must be understood to be restricted to acts clearly 
rebellious, or intimately connected with the Rebellion, and in 
aid ot it; for, very clearly, the present Courts will take cog- 
nizance of all matters of a civil nature between rebels, not 
intimately connected with and in aid of the rebellion. In the 
view of the Courts of the present Government, the service in 

34 
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which the plaintiff was engaged was illegal. The act of going 
to the field of operations was illegal, and the contract of the 
defendant to aid him by carrying him to the fieid, was an illegal 
contract, and upon the supposition that both parties were 
rebels,—the most favorable one for the plaintiff—there can be 
no recovery upon it. Martin v. McMillan, ente 468. 

The objection was properly taken on the plea of the general 
issue. There is no error. 


PER CURIAM. Judgment affirmed. 


Nore.—As some misapprehension exists as to the extent of the prin- 
ciple administered by the presiding Judge upon the trial of the 
case, below, the Reporter adds that during the same term of Alamance 
Court, in the case of Ireland v. The N. C. R. R. Company, (being a suit 
for damages occasioned by the same negligence that injured the plain- 
tiff in the case above,) the plaintiff, who was aiso shown to be an offi- 
cer of the Confederate States army, under the instruction of his 
Honor recovered a verdict for $2,000, the defendant having failed to 
show that he was then going in order to report to General Johnston; also, 
that at the same term, in thé case of Clark, Adin’r., &e., v. The Raleigh 
& Gaston Rh. R. Company; it was shown that the intestate was an officer 
_ of the Confederate States army at home on furlough, and that he was 
killed by the negligence of officials of the defendant, whilst returning 
home from a visit to friends. Under the instructions of his Honor, 
the plaintiff recovered a verdict for $3,000. 

All these cases were conducted by the same counsel. 


EXUM FUTRELL, eal v. HENRY SPIVEY, Adm’r. 


Where a rule was served upon a plaintiff to justify his security for the 
prosecution of a suit, or to give other, and he failed to do so by the 
required time, whereupon the suit was dismissed; Held, that the refu- 
sal of the Judge to accept a bond subsequently tendered, is not sub- 
ject to review. 


Motion to dismiss, heard by Watts, J., at Spring Term 1869 
of the Superior Court of NORTHAMPTON, 
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On Tuesday of the first week of the term a rule was taken 
upon the plaintiffs to justify their security for the prosecution 
of the action, or to give other security. The plaintiffs failed 
to do either, and the defendant’s counsel having stated that 
the piaintiffs were bankrupt and their sureties insolvent, with- 
out contradiction from the counsel for the plaintiffs, on motion, 
the action was dismissed. 

Subsequently the plaintiff’s counsel tendered a sufficient 
bond, and moved the Court to accept the same, and set aside 
the order of dismissal, which was refused, whereupon the plain- 
tiffs appealed. 


Peebles & Peebles, and Conigland, for the appellants. 
Bragg, contra. 


Reravs, J. The case is considered by us upon the record 
and the Judge’s case as signed by him and certified by the 
Clerk, and not upon the loose paper purporting to be a state- 
ment of the case by the appeilant, which is not certified. We 
may say however, that our decision would be the same if we 
had put it upon the appellant’s statement. 

The plaintiff had had a day in Court to justify the security 
for the prosecution of the suit, or to give other; and 
upon his failing to do either, it was proper that the suit 
should be dismissed. After it had been dismissed, whether 
his Honor would allow the plaintiff further time or accept a 
bond subsequently tendered, was a matter of discretion which 
we can nct review. 


Per CURIAM. No Error. 
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Neither a Justice of the Peace, nor the Judge of the Special Court of 
the City of Wilmington, has jurisdiction over larceny. 

_ The power of the Judge of the Spécial Court of Wilmington to issue 
writs of habeas corpus, is confined to criminal cases falling within his 
jurisdiction. 

(State v. Haughton, State v. Jarvis, and City f Wilmington v. Davis, at 
this term, cited and approved.) 


Haperas Corpus, heard by Cantwell, J., at rer Term 1869, | 
of the Special Court of the City of WiLmincton. 

The petitioner was brought before a Justice of the Peace 
on the charge of larceny, convicted and sentenced to be fined 
and imprisoned. She afterwards sued out a writ of habeas 
corpus before Judge Cantwell, and was discharged; his Honor 
being of the opinion that the Justice had no jurisdiction, or 
had exceeded his jurisdiction. From this the Solicitor for the 
State prayed an appeal, which was allowed. 


Aitorney General, for the State. 
Bragg, contra. 


Dic, J. A Justice of the Peace has no jurisdiction to try 
a person charged with the offence of larceny. State v. Jarvis, 
at this term. | 
~The defendant was, therefore, improperly convicted and 
imprisoned. But she has mistaken her remedy. She ought to 
have appealed to the Superior Court from the judgment of the 
Justice; or have applied to a Judge of the Superior Court or 
a Justice of the Supreme Court for a writ of habeas corpus, as 
they have general jurisdiction in all cases of unlawful impris- 
onment: Act of April 6th 1869. The jurisdiction of the Spe- 
cial Court of Wilmington is limited to the trial of misdemea- 
nors committed within the corporate limits of said city. City 
of Wilmington v. Davis, at this term. The power of the Judge 
of said Special Court to issue writs of habeas corpus, conferred 
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by Act of 1868, ch. 12, sec. 17, is confined to criminal cases 
within his jurisdiction, and cannot be extended by implication 
to cases which he cannot hear and determine, and he has no 
jurisdiction in cases of larceny. State v. Haughton, at this 
term. 

His Honor therefore had no power to issue the writ of 
habeas corpus in this case, and the proceedings are dismissed. 


PER CURIAM. Petition dismissed. 


THE STATE v. WILLIAM PRINCE, GEORGE PRINCE and 
JOHN McKINLEY. 


Where, upon trials for capital offences, questions arise as to the pro- 
priety of discharging the jury without a verdict: whether a necessity 
exists for such discharge is a matter to be decided by the Judge 
presiding atsuch trial; and it is his duty to ascertain the facts which 
constitute such necessity. | 

The exercise of such discretion in any particular case of discharge 
may be appealed from, and in such case the finding of the facs in 
the Court below is conclusive, leaving the law as deduced from such 
facts, to be reviewed. 

In a case where three persons were upon trial for murder, the prison- 
ers proposed that they should be examined as witnesses for each 
other. The State objected, but the Court allowed the motion; there- 
upon the Solicitor appealed, and the Court, to allow him such appeal, 
against the objection of the prisoners withdrew a juror and made 
a mistrial; Held, to have been an erroneous exercise of discretion, and 
that thereupon the prisoners were entitled to a discharge. 

(State v. Rose, Phil. 406, cited and approved; Sialev. Garrigues, 1 Hay. 
241, Spier’s case, 1 Dey. 491, State v. Ephraim, 1 D. & B. 162, con- 
sidered, and doubted. ) 


Murpe, tried before Cannon, J., at Spring Term, 1869, of 
the Superior Court of CHEROKEE. 
The facts appear sufficiently stated in the Opinion. 
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Attorney General, for the State. 
No counsel contra. 


Ropman, J. This was an indictment found at Spring Term 
1869 of the Superior Court of Cherokee, against William 
Prince, for murder, and against two other prisoners, as being 
present aiding and abetting. The prisoners pleaded not 
guilty; the jury were sworn and empanelled; the witnesses. 
for the prosecution and the defence were sworn. Before any 
of them had been examined, “the prisoners’ counsel proposed 
that they should be examined as witnesses for each other; ” 
the Solicitor objected, but the Judge decided that each was 
entitled to be examined for or against the others. From this 
decision the Solicitor for the State appealed, and his appeal 
was allowed. On motion of the Solicitor and against objec- 
tions by the prisoners, the Judge ordered the withdrawal of 
a juror and a mistrial, and that the jury be discharged. There- 
upon the counsel for the prisoners moved for their discharge, 
which was refused; and the prisoners appealed. 

The record makes it necessary to consider what is the effect 
of the discharge of a jury charged with a capital case, with- 
out their having rendered a verdict. At the outset we are 
met by four decisions of this Court, or of the Judges of this 
Court, all made after full argument and deliberation, and all 
substantially coinciding. 

The cases alluded to are: State v. Garrigues, 1 Hay. 241, 
In the matter of Spier, 1 Dev. 491, State v. Ephraim, 1 Dev. 
& Bat. 162, and the case of Slaughter, cited in that case. 

Our great respect for the eminent Judges who decided 
those cases should not prevent us from reviewing with free- 
dom their opinions on so importanta question; and we do so 
the more readily, because in a more recent case in England, 
the whole subject has been ably and thoroughly examined, and 
a conclusion come to materially different from that asserted 
by our Court. We by no means propose to trace the doctrine 
on this subject, or to refer to the authorities any farther than 
may be necessary; all the English are cited in Newton's case, 
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13 A.& EH. N. S. 717, (66 E. C. L. R. 716); and the most 
important American are referred to in the note to that case 
in the American edition, and in the cases in our own reports 
cited above. 

That no person for the same offence can be twice put in 
jeopardy of life or limb, is a sacred principle of the common 
law. Asa consequence of this principle, it was held in Eng- 
land at an early period, that “a jury, sworn and charged in 
case of life or member cannot be discharged by the Court or 
any other, but they ought to give a verdict.” Coke Litt. 
227-6, and 3 Inst. 110. If in such a case the jury should be 
discharged, and separate, as the prisoner could not be tried 
again, he was entitled to be at liberty. But it was soon seen 
to be necessary to make exceptions to the general rule: cases 
occurred in which the benefit of the prisoner required the 
rigor of the rule to be departed from; and others in which an 
inflexible adherence to it would have resulted in a palpable 
and discreditable failure of justice. Some of the exceptions 
will be found discussed in the Kinlochs’ case, Foster ,22. The 
‘question first came before this Court in State v. Garriques in 
1795, and for the second time in the matter of Spier, in 1828. 
In this last case in which the jury separated by reason of the 
expiration of the term of the Court, Hall, J., limits the excep- 
tions to “such as are under no human control, but are the 
offspring of necessity; as where a juror is taken suddenly sick, 
where a woman is taken in labor, where the prisoner becomes 
insane, or where the jury are discharged by consent of the 
prisoner.” Taylor, C. J., limits the exceptions in very similar 
language, and the Judges unanimously refused to add to 
them the cause of discharge which existed in that case. 

In State v. Ephraim, Rurrin, C. J., says: “We think there 
is no such discretion (that is in the Judge to discharge the jury,) 
and that the jury cannot be discharged without the prisoner’s 
consent, but for evident, urgent, overruling necessity, arising 
from matter occurring during the trial, which was beyond 
human foresight and control.” 
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_ It is admitted by Foster, C. J., (in the Kinlochs’ case), and 
by Taylor, C. J., (in Spier’s case) that it is impossible to lay 
down a general rule which may be applicable to all cases that 
may occur. However imposing the expression “evident, 
urgent and overruling necessity ” may appear at first sight, 
the qualifying adjectives therein add to the noun with which it 
closes, little of certainty or force. It must be left to the 
‘Judge in each case to pass on the existence of the “ neces- 
sity.” and whether it is “ evident, urgent and overruling.” 
As remarked by Coleridge, J., in Newton’s case, “ When 
once you qualify the word ‘necessity’ by speaking of it as 
more or less pressing, you admit that the word is not accu-— 
rately used. A power to be exercised in case of a more or 
less pressing necessity, is in truth a discretionary power not 
to be exercised without strong reasons.” Again, he says: 
“The use of the word ‘necessity’ has been sanctioned by 
such high authorities that it is almost presumptuous to remark 
onit: I think however it cannot be taken to mean necessity 
in the strict, absolute sense of the word. The true question 
I think in all cases is, whether the whole circumstances of the 
case were such as to make the act of the Judge in discharg- 
ing the jury, a proper exercise of his judicial discretion.” 
Erle says: “I think it (necessity) means not an absolute im- 
possibility to avoid discharging the jury; but merely need in 
a high degree,” of which the Judge is to decide. The prin- 
ciple, like many others in law, being incapable of adequate 
definition, can only be derived by laying down the general 
rule, and then excepting from it allsuch cases as there is suffi- 
cient reason for, as they occur. We would make such neces- 
sity as existed in the case of Spier an exception. As the law 
now stands, the same cause cannot again occur in a capital 
case, for the Court may be continued beyond the term: but 
there is no such provision as to other felonies, and as respects 
them, although a Judge should take proper care to avoid such 
a necessity, yet if it shall arise notwithstanding, we think it 
would justify the discharge of the jury, and that the prisoner 
might be tried again. It was held in several cases cited in 
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Newton’s case, contrary to the holding.in State v. Hphraim, 
that the illness of a juror was a sufficient necessity; and in 
that case, the prisoner being on trial for murder, the jury being 
unable to agree after a deliberation of about thirty-six hours, . 
were discharged; and it was held that the cause was sufficient, . 
and that she might be tried again. 

But while we agree that the power of the Judge must from 
its nature be exercised at his discretion, we must not be under- 
stood to mean a capricious discretion, or one for which no suf: 
ficient reasons are assigned. The discharge of the jury is an 
act of judicial discretion, and the facts which induce it must 
be set forth on the record, so that the decision may be made 
the subject of review on appeal. In Nevwiton’s case, the Judges 
generally doubted whether an exercise of the power could be 
reviewed. We think clearly if may: every decision implies 
the finding of a state of facts, and the conclusion of law upon 
it: the finding of the Judge upon the first is final; (State v. 
Ephraim, 2 Dev. & Bat. 175;) on the latter it may be ap- 
pealed from. 

We have to consider then whether there was any sufficient 
cause for the discharge of the jury in this case. None at all 
is assigned by the Judge. True, the Solicitor had attempted 
to appeal from the ruling of the Judge on a question of the 
competency of the prisoners as witnesses for each other—a 
ruling which we may say in passing, was admitted in this 
Court by the Attorney General to be correct, State v. Lftose, 
Phil. 406—but whether he could have appealed for such a 
cause after final judgment or not, it is clear he could not at 
that stage of the trial, nor with the effect of stopping the 
trial until his appeal was decided. Such a practice is un- 
known, and if it prevailed, trials would be procrastinated 
indefinitely, and infinite wrong would result. 

We think the prisoners, having been once put in jeopardy 
and the jury discharged without cause, cannot be tried again, 
and are entitled to their discharge. 

Let this opinion be certified. 


Per Curia. Order accordingly 
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ROBERT SIMPSON «. W. H. SIMPSON. 


The plaintiff in a Sci. Fia. under sec. 29, ch. 45 of the Rev. Code, 
must show himself to be the party aggrieved by the default in ques-— 
tion: Therefore, where the defendant therein pleaded, nwt tiel record, 
and the presiding Judge having found that the writing upon record 
avas as follows; ‘that the defendants [to the original suit] are the ten- 

ants of the plaintiff [therein], and are guilty of the trespass declared 
upon in the declaration of ejectment, and assess the plaintiff’s dam- 
age to a penny, and that the Clerk’s office have judgment and execu- 
tion for the plaintiff's costs;” thereupon, also found the issue in favor 
of the plaintiff in the sei. fa.: Held, to be error, as the record showed 
no judgment in favor of such plaintiff. 

The issue nul tiel record, includes two questions;, one, of fact, from the 
decision of which in the Court below there is no appeal, the other, of 
Jaw, deducible from such fact, from the decision of which below 
there is an appeal. 

{A form of sei. fa. in Eaton’s Forms, p. 386 recommended). 


(Trice v. Turrentine 13 Ire. 212 cited and approved.) 


ScrrE Facras, tried before Buxton, J, at Spring Term 
1869 of the Superior Court of Union. 

The facts necessary to an understanding of the Opinion are 
to be found therein. 


Judgment having been rendered for the plaintiff, the defen- 
dant appealed. 


Wilson, for the appellant. 
Ashe, contra. 


Ropman, J. The Statute under which the plaintiff seeks to 
recover (Rev. Code ch. 45, sec. 29) gives the penalty to the 
party aggrieved. The scire facias before us recites “that it 
was made to appear that William H. Simpson, (the defendant 
in this case) Clerk of the said Court, failed to issue a writ of 
possession in the case of Doe on demise of Robert Simpson 
against Sarah Simpson and others, upon a judgment rendered 
at, &c.”, for which failure he was amerced, &c. Evidently the 
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sci. fa. is defective, in that it does not state who recovered the 
judgment i in the case recited, and thereby fails to show that 
the plaintiff was the party aggrevied. A good form in such 
cases isfound in Eaton’s Forms, 386. The defendant however 
did not demur, and we assume therefore that the sci. fa. recited 
@ judgment that the plaintiff in ejectment recover his term and 
damages; and was sufficient. As the judgment was not the 
foundation of the action, but merely inducement, the defen- 
dant might have pleaded nil debet, which would have put in 
issue the plaintiff's whole case. 1 Chit. Pl. 517,521. Buthe 
was at liberty also by a special plea to put in issue solely the 
existence and legal effect of the alleged judgment in the eject- 
ment suit; this he did by his plea of “nul tel record.” He 
further pleaded that he had duly issued the execution, but as 
the jury found against him on this plea, his failure to do so 
must be conclusively assumed, and no question arises on that 
issue. The Judge found for the plaintiff on the issue made by 
the plea of nul tiel record. This finding involves a decision 
on two distinct issues: | 

1st That a certain alleged writing existed as of record: 

2d. That the legal effect of that record was to impose on 
the defendant the duty of issuing an execution on the judg- 
ment so found to exist. From the first finding, being a ques- 
tion of fact, the defendant could not appeal; from the second 
he could. All these principles are settled in Trice v. Turren- 
tine, 13 Ire. 212. In the case stated by the Judge he sets 
forth so much of the writing submitted to his inspection as the 
record in the case of Doe ex dem. Simpson v. Simpson, as he 
deems material, and after referring: to that case he says: ‘“‘The 
verdict and judgment therein were in the words ‘that the defen- 
dants were the tenants of the plaintiff, and are guilty of the 
trespass declared upon in the declaration of ejectment, and 
assess the plaintiff's damages to a penny: and that the Clerk’s 
office have judgment and execution for the plaintiff’s costs.’ ” 

Obviously there is no judgment here in favor of the plain- 
tiff; and therefore he could not be a party aggrieved by the 
laches of the defendant in failing to issue an execution upon 
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the judgment: the defendant had no right to issue ‘such an 
execution. Without noticing here any of the numerous points 
presented in the arguments of counsel, we rest our pan 
on. this. 

Let this opinion be certified. 


Per Curiam. Judgment reversed. 


STATE o. JAMES G. WISEMAN, 


Where the transcript of the record of an indictment, &c., for a mis 
demeanor, which had been removed by affidavit from another county, _ 
failed to show that the defendant had pleaded, and thereupon, the 
Solicitor for the State having suggested a diminution of the record 
therein, this was admitted by the defendant who stated that he had. 
pleaded Not Guilty, and was willing that the record should be 
amended so as to show it; Held, to have been competent for the 
Court to make such amendment, and that the Solicitor had no right 
to appeal from the order. 


AMENDMENT of a transcript, ordered by Henry, J., at Spring 
Term 1869, of the Superior Court of McDowzx.t. 

The defendant had been indicted in Mitchell County for 
cheating; and upon his affidavit, the case was removed at 
Fall Term 1866, to McDowell, for trial. At the last term 
the Solicitor for the State suggested a diminution of the 
record, in that the transcript from Mitchell did not show that 
issue had been joined. This was admitted by the defendant; 
who also agreed that he had pleaded to the indictment, Not 
Guilty, and consented that the record might now be amended 
accordingly... 

His Honor permitted the amendment, and the Solicitor, 
being dissatisfied with such order, appealed. 


Attorney General, for the State. 
No counsel, contra. 
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Pearson, C.J. The alteration made in the record by the 
consent of the defendant answered every -purpose that could 
have been effected by the certiorari, and we are ata loss to 
see what more the Solicitor for the State expected or desired. 
We are not at liberty to suppose that the object was to gain 2 
continuance. 

At all events the appeal was improvidently allowed by his 
Honor. Let it be dismissed. 


Per Curiam. Appeal dismissed. 


ANNIE W. MILLER. o. THOMAS ATKINSON. 


A devise and legacy to “Bishop Thomas Atkinson, Bishop of North 
Carolina, and his heirs,” ‘in trust for the poor orphans of the 
State of North Carolina, and the said Bishop and his successors to 
have the right to select such orphans,” &c., ‘‘and he shall direct 
and control said trust in the best way for the support of said or- 
phans, and the formation of their morals and education,” creates & 
trust for a specified object, in behalf of a definite class, and is valid, 
at all events during the life of Thomas Atkinson. 

The difficulties suggested as likely to occur on the death of Thomas 
Atkinson, in reference to the exercise of a choice of beneficiaries 
among the “poor,” &¢., may be obviated by intervening legislation; 
the distinction being that where the trust is void because its objects 
are too indefinite there can be no aid by legislation; but where the 
objects are sufficiently definite and the trust is valid, the Legisla- 
ture may interfere to remove any difficulty in regard to limiting the 
number and selecting the “‘ orphans "—that being merely secondary 
and rendered necessary by the proportions of the fund given. 

(Griffin v. Graham, 1 Hawks. 96, State v. McGowan, 2 Ire. a 9, cited 
and approved.) 


CASE-AGREED between the parties, adjudged by Russell, J. 
at Spring Term 1869, of the Superior Court of New Han- 
OVER. 
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‘The case stated that the defendant was in possession of certain 
land described therein, and claimed a right to certain moneys 
by virtue of the following clause in the will of the late fT. J. 
Hill: 

“T give and bequeath unto Bishop Thomas Atkinson, Bishop 
of North Carolina, and his heirs and assigns, my house and 
lot in the town of Wilmington, North Carolina, my present 
residence, together with the tract of land of twenty acres, 
purchased from James S. Green, from and after the death of 
my wife, and from and after the term of her natural life, in trust 
for the use and benefit of the poor orphans of the State of 
North Carolina; and the said Bishop and his successors to 
have the right to select such orphans as shall receive benefit 
under this trust and bequest; and he shall direct and control 
said trust in the best way for the support of said orphans, and — 
the formation of their morals and education as to him may 
seem best. And I do also give and devise and bequeath unto 
the said Bishop Thomas Atkinson and his executors and ad- 
ministrators, for the same trust and purposes as above set 
forth, the sum of ten thousand dollars, to be paid to-him or to 
his successors to this trust by my executors, from and after 
the death of my wife aforesaid, and not till then, and no right 
or interest is to accrue to the same for and during the term of 
her natural life, but to be paid from and after the termination 
thereof and not till then.” 

The ‘question submitted to the Court was, “whether the 
defendant holds said real estate, and is entitled to said legacy 
of ten thousand dollars in trust and for the purposes set forth, 
or whether the trusts are void?” 

His Honor having decided in favor of the defendant, the 
plaintiff appealed. 


Strange, for the appellant, cited and remarked upon Grif- 
jin v. Graham, 1 Hawks, 96, State v. Gerard, 2 Ire. Eq. 210, 
Holland v. Peck, Ib, 255, White v. University, 4 Ire. Eq. 19, 
Bridges v. Pleasants, [b. 30, McCauley v. Wilson, 1 Dev. Eig. 
216, 1 Baptist Association v. Hart’s Ex’rs., 4 Wheat. 1, 
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-—and submitted, that as the devisee in trust, as described in 
the will, was neither a natural person nor a corporation, 
the Court could not deal with him; and further, that as the 
class of cestury que trusis was indefinite,and depended for 
identification upon the discretion of the trustee as described; 
they did not constitute such a party as could appeal to the 
Court for the substitution of a proper trustee. 


Person, Moore and W. HH. Battle & Sons, contra, cited, 
besides the cases mentioned in the brief for the appellant, 
State v. McGowan, 2 Ire. Eq. 9, Witmanv. Lex, 17 Serg. & 
R. 88, He parte Cassell, 3 Watts 440, Morrice v. Bishop of 
Durham, 10 Ves. 522, Girard will case,2 How. U. 8S. 127, 
Const. of N. €., Art. 11, Sects. 7 and 8, MceDonough’s Ea’rs. 
v. Murdoch, 15 How. U.S. 867, Person v. Cary, 24 How.-U. 
S. 486, Stanly v. Colt, 5 Wall. 119. 


Pearson, ©. J. The legal estate being in the defendant, 
(see Davis v. Atkinson, ante 210,) there is no difficulty on that 
head; so the case turns on the validity of the trust. | 

It is insisted that the trust is so indefinite that it cannot be 
executed, and is for that reason void. Without taking -upon 
ourselves the labor of discussing all of the cases on “charita- 
ble trusts,” and determining whether there is not some conflict, 
we think it enough to say, that if there be any seeming con- 
flict, it is in reference to the application of the principle, not 
to the principle itself; for it is taken to be settled in all of the 
cases, from the leading case of Grifin v. Graham, 1 Hawks 
96, to the end of the list, that a charitable trust is not too 
indefinite, provided the objects of the trust are certain, or ean 
be made so; and provided the purposes of the trust are indi- 
-eated with enough certainty to enable the Court to see that. 
there may be “ways and means” to give effect to them. 

1. The objects of this trust are “The poor orphans of the: 
State of North Carolina.” This is a class of persons. The 
individuals who compose it can be identified, so it 1s a definite 
class, and the first condition is met. Inasmuch as the fund 
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was not adequate for the support of the whole class, power is 
given to Thomas Atkinson, Bishop of North Carolina, and 
his successors, to select such orphans as shall receive benefit 
under the trust, and thus limit the number according to the 
fund. It is objected, “Thomas Atkinson and his successors” is 
not a corporation known to the law, and cannot take this 
agency and control in reference to the fund. This objection 
may be disposed of in two ways. The provision is secondary 
and ancillary merely, in reference to the objects of the trust. 
So, supposing it inoperative, still there is the definite class as 
objects of the trust, and the trust itself is not void on that 
ground. But at most, the objection can have no application 
during the natural life of Thomas Atkinson. He may make 
his selection, and limit the number of orphans during his 
administration of the fund. It will be time enough at his 
death to make the objection that his suecessor cannot exercise 
the power, because he is not known to the law, and his heirs 
cannot do so, because the testator has not entrusted them with it. _ 
_ As suggested by the learned counsel for the defendant, this 
difficulty may be removed by legislative action, as was done 
in respect to the “Griffin fund,” and the “Rex fund.” Such 
legislation may. reasonably be counted on, this trust being in 
furtherance of the injunction set out in the Constitution, Art. 
XI, sec. T and 8, for “the establishment of one or more orphan 
_ kouses, where destitute orphans may be cared for, educated 
and taught some business or trade.” 

But it is said the General Assembly has no power to give 
such aid, because it will defeat vested rights of the heirs, or of 
the residuary legatees. That doctrine has no application to 
our case. The distinction is this: When the trust is void 
because the objects are too indefinite, there can be no aid by 
legislation; but when the objects are sufficiently definite and 
the trust is valid, the Legislature may interfere to remove the 
difficulty in regard to limiting the number and selecting the 
orphans; because-that is secondary, and aid is needed only by 
reason of the fact that the fund is not large enough to benefit 
all of the objects. But the heirs-at-law and residuary legatees 
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as we have seen, have no interest; and because all “poor 
orphans” cannot take benefit, it by no means follows that some 
of them should not; indeed it would seem the Courts have 
power to give this aid, without resorting to the exploded doc- 
trine of “cy pres’ in cases of void trusts. However, the point 
will not be presented in the life-time of Bishop Atkinson. 

In Griffin v. Graham, supra, the objects of the trust are 
“orphan children,” or the “children of poor and indigent 
parents who are unable to educate them.” So the class is 
broader than in our case, and there was the same difficulty, 
that after the death of the trustees named, no provision was 
made for limiting the number of children or making selections, 
yet the trust was held to be valid, notwithstanding the fact 
that this secondary or auxiliary provision fell short of the 
duration of the trust. | 

In State v. McGowen, 2 Ire. Eq. 9, a trust for “the poor of 
the County of Duplin” was held valid, although no secondary 
or auxiliary provision was made atall, because it came within 
the principle that the objects of a trust are sufficiently certain. 
when they constitute a class composed of persons who can be 
identified. | 

2. The purposes of the trustare “the support of said orphans 
and the promotions of their morals and education.” This is 
as definite as the nature of the subject admits. “Support” 
means to furnish food, clothes and a place to sleep—there 
can be no indefiniteness as to the promotion of their morals 
and education. In short, the purposes of this trust are much 
the same as those set forth in the Griffin will. 

The plaintifi’s counsel takes a distinction in this: there, a 
place was designated, ‘two acres of land to be selected in some 
convenient part of the town of Newbern,”—here, no place is 
designated. We are unable to see how the want of a designa- 
tion in respect to the place can affect the principle. Suppose 
Griffin’s will had said “two acres at some convenient place in 
the county of Craven,” or “in the State of North Carolina;” 
that would not have made the purposes of the trust less definite. 
But it seems to us, that in our case a place is eae: The 
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house and lot in the-town of Wilmington, or if that be not 
suitable for the purpose, then a suitable building may be erected. 
on the “20.acres of land, east of the town of Wilmington, on 
the plank road,” | 

The Court declares its opinion to be, that the trust men- 
tioned in the pleadings is valid. There will be a decree to 
this effect, and the plaintiffs will pay the costs. 


Per CURIAM. Decree accordingly. 


C. W. BESSENT 0. HARRIS & HOWELL. 


Where a factor receives goods, with instructions to ship them to a. cer- 
tain port, and makes an advance upon them; nothing more appear- 
ing, if isnot to be taken that hé engages (ss a common carrier) to 
ship them thither-a/ all- hazards; bat only, if by ordinary diligence 
he can. | 

A factor residing at W., who, being under instructions to ship goods 
from that place to A., ships them to B., renders himself liable there- _ 
for; but if his principal, upon being informed of such breach: of 
instructions, ratifies the act, expressly or impliedly, he -thereby 
waives his right to complain of it. 

if there were no such ratification, the measure of damages (in case, 
that, using ordinary diligence, the factor could not ship to A.,) is 
the difference between the prices at W., and at B., not such dif- 
ferenee at A., and at B. 


Factors have a right to definite instructions from their principals, and 
in case instructions are obscure or contradictory, they may exercise 
their honestand diligent discretion upon the subject matter, without 
becoming liable. 


Whether a factor is entitled to a discount for advances made to his 
principal, is ordinarily a question of fact to be decided by a jury. 


Assumpsit, tried before Cloud, J., at Spring Term 1869 of 
the Superior Court of Rowan. | 
‘The facts appear sufficiently stated in the Opinion. 
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Verdict for the plaintiff; Rule for a new trial; Rule dis- 
charged; Judgment, and Appeal. 


Boyden & Bailey, and Person, for the appellants. 
Wuson and Bragg, contra. 


RopMay, J. This action was commenced on the 12th of © 
March 1867, by writ returnable to the Superior Court of 
Davie County. On the trial the jury found for the plaintiff; 
judgment was given accordingly, aiid the défendants appealed. 

From the statement of the case made by the Judge, it ap- 
pears that the plaintiff declared in assumpsit: in one count, 
that the defendants were factors residing at Wilmington, and 
on March 1st 1866 received from the plaintiff certain tobacco, 
and undertook to carry the same to New Orleans, and sell it 
for the benefit of the plaintiff; which undertaking the defen- 
dants refused to perform, but on the contrary shipped the 
tobacco to New York, and there sold the same, to the damage 
of the plaintiff, &c.; the plaintiff also declared in the common 
counts, and that the defendants had not shown ordinary dili- 
gence, whereby, &c. | 

It appeared from the testimony: 

That on March 1st 1866, the plaintiff delivered the tobacco 
to the defendants, who made an advance upon it, with instruc- 
tions to ship to New Orleans for sale. . And a witness for the 
defendants testified that the latter made every exertion in 
their power to ship the tobacco to that place, up to the time 
of shipping it to New York in April 1866, without success, 
and also that from the 1st of April 1866 to the 31st of Decem- 
ber 1866 no vessel left Wilmington for New Orleans. It can- 
not be understood from the evidence, and in the argument here 
it was not insisted, that the defendants undertook to ship to 
New Orleans at all events. They were not carriers, but only 
factors, and the extent of their undertaking could only have 
been to ship it if by ordinary diligence it could be done. Ox 
March 4th the plaintiff telegraphed to the defendants repeating 
his instructions to ship to New Orleans. It is not necessary 
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to notice the correspondence respecting certificates of the pay- 
ment of taxes. Omitting several repetitions of the instruc- 
tions to ship to New Orleans, on April 6th the defendants 
wrote to the plaintiff that they had been disappointed ‘in ship- 
‘ping the tobacco, but hoped to do so in afew days. On April 
24th the defendants wrote to the plaintiff that they had been 
unable to ship his tobacco to New Orleans, but had shipped 
it to New York. If the evidence of the defendants is to be 
believed, they had exercised due diligence in endeavoring to 
ship to New Orleans, and were unable to do so; but this ina- 
bility gave them no excuse for shipping to New York. It 
was their duty to have informed the plaintiff of their inability, 
and to have awaited his directions: at this point the plaintiff 
night well have declined any further interference, and have 
thrown upon the defendants the consequences of their disobe- 
dience of his orders. He does not, however, do this, but by 
his letter of April 30th, ratifies the shipment to New York 
and waives the disobedience. It is true that he still directs 
them to ship to New Orleans, if the market will justify the 
expense: he also directs them, if they think it advantageous, 
to delay sales, and requests an advance. All this leaves the 
defendants a discretion. This letter was substantially repeated 
on the 25th of May. On the 29th of May the defendants sent 
to the plaintiff the New York prices, and requested instruc- 
tions whether to sell in New York, or to ship to New Orleans, 
and declined to make a further advance. On July 7th the 
defendants wrote to the plaintiff substantially to the same 
effect. On July 20th the defendants having received no reply, 
wrote again for prompt instructions. On August 11th, still 
having received no reply, they wrote again, urging instruc- 
tions or payment of advances. The defendants having still 
received no reply, on August 31st 1866 sold the tobaeco in 
New York, for a sum which paid their advances and expenses, 
and left a small balance which was paid to a brother of the 
plaintiff. As the brother was not the agent of the plaintiff 
for this purpose, this sum or any other balance in the hands of 
the defendants, could be recovered on the common counts; but 
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t does not appear to be claimed, it being considered as hay ing 
been paid to the plaintiff without prejudice. 

The Judge told the jury: 

ist. That the defendants had no right to delay sales till 
August 31st without making a further advance &c. 

femark. The complaint was that the defendants had not 
shipped to New Orleans; and this instruction therefore had 
no reference to the case; but if it had, we think the defendants 
were justified in delaying the sale. The tobacco reached New 
York in the latter part of April. Had the plaintiff clearly 
instructed the defendants to make an immediate sale, it would 
have been their duty to do so; but though repeatedly urged 
to give instructions he failed to do so: consequently the defen- 
dants were left to act on their own discretion, and there is no 
evidence that they acted faithlessly, or without ordinary dili- 
gence. The making the advance was not a condition prece- 
dent to the authority to delay sales, given by the letter of 
April 30th. 

2d. That defendants were not entitled to a credit for 5 per 
cent. discount on their advance. 

Remark. That was more a question of fact than of law. If 
the plaintiff agreed to pay it, or if there was a custom so gen- 
eral and notorious that the plaintiff must be presumed to have 
known it and to have contracted in reference to it, the charge 
could be maintained. The existence of the agreement should 
have been left to the jury. 

3d. That if the defendants contracted to send the tobacco to 
New Orleans and sent it to New York, they were in the 
wrong and liable to damages; unless the plaintiff modified the 
contract. | 

Remarks. We think the proper instructions would have 
been, that the defendants were in the wrong in shipping to 
New York, but that if the jury believed that the subsequent 
letters from the plaintiff, put in evidence, were written by him, 
he ratified the act of the defendants, and waived his claim to 
damages by reason of it. The genuineness of the letters being 
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admitted or found, their effect was matter of law on which 
the Court should have pronounced. 

4, That if the jury believed the witnesses, the defendants 
did not act according to the plaintiff’s instructions in his letters 
of April 30th and May 25th. 

Remarks. The letter of April 30th contained no wentive 
or definite instructions for the government of the defendants. 
The letter of May 25th, positively directs the defendants if 
they can sell for anything like the prices they had mentioned, 
to do so; but otherwise to ship to New Orleans: but it pro- 
-_fesses only to recite what he had written on April 30th, and 
thereby leaves it doubtful whether his intentions were not to 
‘be construed by his letter of that date. A factor is bound to 
obey instructions if they are definite, but a principal cannot 
impose uncertain liabilities on his agent by obscure or contra- 
dictory orders. In such cases he leaves him to the exercise of 
his own judgment honestly and diligently exerted. 

5. That if the jury find, that the defendants were instructed 
to sell in New Orleans, and actually sold in New York, the 
damages were the difference between the prices in New 
Orleans and that obtained in New York. 

Remark. This was erroneous, because it wrongfully ag- 
sumed that the shipment to New York had not been ratified. 
But assuming that the breach of orders in sending to New 
York was not waived, we think the Judge mistook the rule of 
damages. If the defendants, with due diligence, were unable 
to ship to New Orleans, it was their duty, in the absence of 
other instructions, to have retained the tobacco in Wilming- 
ton, and in case the plaintiff failed within a reasonable time 
after request to repay the advance, they might have sold it in 
Wilmington. If therefore on this hypothesis the plaintiff is 
entitled to any damages, it is, to the difference between what 
the tobacco might have sold for in Wilmington, and what it 
did sell for in New York, as to which there was no evidence. 

As the case stands on the present pleadings, it seems to ug 
that the main questions to be submitted to the jury were: 
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1, Did the defendants exercise ordinary diligence in endeav- 
oring to ship from Wilmington to New Orleans? If the jury 
believe the evidence, they did. 

2. Did the defendants act with ordinary diligence after the 
arrival of the tobacco in New York; considering the instrac- 
tions of the plaintiff? If the jury believe the evidence, they 
did. 

3. Was there an agreement for a discount on the advance; 
or a custom to charge such discount known to the plaintiff, or 
so notorious that it must be presumed to have been known 
and assented to ? 

The judgment is reversed, and there must be a ventre de 
200V0. 


Per Curiam. Venire de novo. 


STATE ». ALEXANDER REINHARDT and ALICE LOVE. 


White persons, and persons of color, cannot intermarry in North Car- 
olina. 
(State v. Hairston, at this term, cited and approved.) 


FORNICATION AND ADULTERY, tried before Logan, J., at 
“Spring Term 1869, of the Superior Court of LincoLn. 

The jury returned the following special verdict: 

The jury find that Alexander Reinhardt is a person of color 
within the third degree, and Alice Love is a white woman; 
that on or about the 27th of December last, both being at the 
time single persons, the rites of matrimony were celebrated 
between them in due form of law by a licensed minister of 
the Gospel; that they then resided in the county of Lincoln, 
and at the time of the finding of the bill of indictment they 
lived in said county as man and wife. Whether from this 
‘state of facts the defendants are guilty of fornication and 
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adultery, the jury are ignorant and pray the advice of the 
Court. | 

The Court being of the opinion that the defendants had a 
right under the law, to enter into a contract of marriage, 
ordered a verdict of not guilty to be recorded. 

Whereupon the Solicitor prayed and obtained an appeal. 


Attorney General, for the State. 
No counsel contra. 


Reape, J. The principles involved in this case are the 
same as in the case of State v. Hairston, decided at this term, 
and therefore the opinion in that case will be certified in this, 
to the end, &c. 


PER CuRIAM. Order accordingly. 


W. H. HUGHES, Apw’r. &c., » THOMAS J. PERSON and 
others, 


Where an affidavit, made to obtain an order of arrest, and an attach- 
ment, is based upon an apprehension by the affiant of some future 
fraudulent act by the defendant, such affidavit must specify the 

grounds of the apprehension; but where the affidavit relies upon an. 
act already done, it need state it only in general terms; as, here, 
“That the said P. has disposed of and secreted his property with 
intent to defraud his creditors.” 


Mortons, to vacate an order of arrest, and to discharge an 
attachment, made before Watts, J.,at NORTHAMPTON, at Spring 
Term, 1869. 

The allegation upon which the order, and attachment had 
been granted, was (so far as material here) as follows: 

“That the said Thomas J. Person has disposed of and 
secreted his property, with intent to defraud his creditors.” 


JUNE TERM, 1869. 549 


i 


Hugues, Apm’R. 20. PERSON AND OTHERS, 


erent 


His Honor allowed the motions, and the plaintiff appealed. 


Barnes and Peebles & Peebles, for the appellants. 
Bragg, Conigland and Ransom, contra. 


The affidavit to obtain a warrant of attachment, must be 
explicit; and made, in general, upon positive knowledge of the 
deponent so far as to establish a prima facie case, Hoff. Prov. 
Rem. 14, 419 to 422, and at p. 48. Where it appears that it 
has been repeatedly held in N. Y., that an affidavit using the 
words of the Statute merely, without stating any facts, is 
insufficient, 1 Whitaker, 505 and Seq. 

The affidavit for an arrest, must state the facts and circum- 
stances, from which the officer granting the order, can draw 
his own conclusion respecting the sufficiency of cause for 
arrest, 1 Tiff. 241—2. 

Tt must make out a prima facie case, 1 Tiff. 243. 


Reapk, J. His Honor “vacated the order of arrest, and 
discharged the attachment” “in consequence of the insuffi- 
ciency of the affidavit upon which they were issued.” and 
from this there was an appeal. 

There were many points presented in the argument at this 
bar, but we consider that only upon which the case was dis- 
posed of below,—the sufficiency of the affidavit. 

The words in the Code are “removed or disposed of,’ &c. 
- The words in the affidavit are “disposed of and secreted, &c.” 
It was objected, not that the change of the words would make 
any material difference, but that it would not be sufficient if 
the affidavit were in the very words of the Code; for, that it 
is necessary that the affidavit should state the facts which are 
supposed to make out the case, so that the Court can see from 
the facts set out, whether there has been a fraudulent disposi 
tion. The cases from the New York Courts seem to support 
the objection; and we follow these cases so far as to declare 
that when the plaintiff in his affidavit for the attachment or 
arrest, relies upon his apprehension of what the defendant is 
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about to.do,—as if he declare that he has reason to believe 
and does believe that the defendant ¢s about to dispose of his 
property, &c., he must state why he thinks so; in order that 
the Court may judge of the reasonableness of his fears. But 
where he swears that the thing has been done, we do not see 
the propriety of requiring him to specify how it has been done, 
althoygh it would he prudent for him to do so when the facts 
are known. But it might be impossible for him to do so; for 
in fraudulent dispositions, concealment and deception are 
common. It might therefore operate to the prejudice of the 
plaintiff to require him to specify; for, while he might be 
satisfied of the fact generally, he might be unable, for want 
of time, to.state particulars. Andif he should undertake to 
specify, and should be mistaken, he might be contined to his 
specifications, when he could prove other particulars. On the 
other hand, there can be no hardship upon the defendant; for if 
the plaintiff swears generally that the defendant has fraudu- 
ently disposed of his property, when he has not, the plaintiff 
may be indicted for perjury; and upon the defendant’s general 
denial of a general allegation, he would be entitled to a dis- 
charge unless the plaintiff would then tender particulars and 
join issue. There is error. 
Let this be certified, &e. 


Per Curiam. Hrror. 


NotE,—The same decision was made in John J. Long v. Thomas J. Person, 
and W.T. Stephenson v. Thomas J. Person;—argued by the counsel in the 
cage above. 


THE STATE on the relation of ELIZA MERRITT 2 Z. G. 
MoQUAIG. 
A bastard, born in this State of a mother who hag not resided in it 


‘for twelve months,” is chargeable for maintenance ypon the County 
in which it is born. 
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BastaRvy, before Mitchell, J., upon a motion to quash the 
proceedings, at Spring Term 1868, of the Superior Court of 
MECKLENBURG. 

It was admitted that the mother was from South Carolina, 
and at the time of the child’s birth had resided in Mecklen- 
burg County for but a few days. 

His Honor directed the proceeding to be quashed, where- 
upon the State appealed. : _ 


Attorney General, for the State. 
Wilson, contra. 


SETTLE, J. The difficulty in the case before us does not 
arise under our statute entitled “Bastard Children,” Rev. 
Code, ch. 12, but it grows out of a provision of our law in 
relation to the settlement of the poor, Rev. Code, ch. 86, sec. 
12. The two acts, however, are parts of the same system, and 
are to be construed together. | 

Do the provisions of the act in relation to the settlement of 
the poor apply to a case where the mother has emigrated from 
another State to a county in North Carolina? They do not. 

The purpose of this act evidently was to fix each county in 
the State with the responsibility of supporting its own poor. 
Provision is made by section 13, of the same chapter, for send- 
ing paupers to counties within the State, where they properly 
belong, the object being to regulate the question of settlement 
between the counties as to those paupers who had acquired a 
settlement somewhere in the State. 

In the case before us, the mother and her bastard child cannot 
be sent back to South Carolina, nor can they be sent to any other 
county in this State. Mecklenburg, therefore, being the county 
of birth is liable to become charged with the maintenance of 
this. bastard. The decisions in our own reports afford no 
light, as the ques tion of settlement is only discussed as between 
different counties. 

Since our act did not contemplate the case of foreign paupers, 
the question of settlement is left as at common law, and in 
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a case like ours, is the place of birth. Com. Dig. Tit. Justice 
of Peace, B. 71—“ A settlement in a parish may be acquired 
by birth, for wherever the child is first known to be, that is 
always prima facie the place of settlement, until some other 
can be shown. This is also generally the place of settlement 
of a bastard child; for a bastard having in the eyes of the 
law no tather, cannot be referred to his settlement, as other 
children may.” 1 Bl. Com. 368. 

There was error in directing the proceedings to be quashed. 

Let this be certified, &c. 


PER CuRIAM. Error. 


ALEXANDER JOHNSON, Jr. v. E. L. WINSLOW. 


The Statute of limitations, in actions upon unsealed contracts, has been 
suspended since September Ist, 1861, and by present legislation, ig 
to remain so until January Ist, 1870. 

A Statute may be in part constitutional, and in part unconstitutional. 

(McCubbins v. Barringer, Phil. 554, Neely v. Craige, Ib. 187, Morris v. 
Avery, Ib, 238, Hinton v. Hinton, Ib. 410, cited and approved.) 


AcTION upon a promissory note, begun by warrant, tried 
before Buxton, J., at Spring Term 1869, of the Superior Court 
of CUMBERLAND. 

The defendant pleaded, “ the Statute of Limitations.” 

His Honor having given judgment for the plaintiff, the de- 
fendant appealed. 

The facts are stated in the Opinion. 


No counsel for the appellant. 
Hinsdale, contra. 


Reaper, J. The action is upon a note dated and due in 
January, 1860. 
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The time within which an action might be brought upon 
said note under the Statute of Limitations was three years. 
The action was not brought until May 1869; so that the action © 
was barred, unless there was something to prevent the opera- 
tion of the Statue. 

In 1861 an Act was passed, suspending the Statute of Lim- 
itations “so long as this Act shall continue in force,” ch. 10, 
sec. 18. This provision is part of an Act usually denomi- 
nated the “Stay Law;” and it is insisted that as a Stay Law 
it was unconstitutional and therefore never was in force at 
all. But this does not follow, for an act may be constitutional 
in part, and unconstitutional in part, McCubbins v. Barringer, 
Phil. 554, and we have decided that so much of said act as 
suspends the Statute of Limitations, is valid. Neely v. Craige, 
Phil. 187; Morris v. Avery, 1b. 238; Hinton v. Hinton, Ib. 

410; and the provision that the Statute of Limitations shall 
be suspended “so long as this Act shall remain in force” 
must be understood to mean, until it shall be repealed. 

Again, in February 1863, an Act was passed suspending the 
operation of the Statute of Limitations from 20th May, 1861, 
until the end of the war, ch. 50. — 

The Ordinance of June 1866, repealed all laws suspending 
the operation of the Statute of Limitations, and re-enacted 
(sec. 19) that the time passed since Ist September, 1861, 
barring suits, &c., should not be counted. And by Act 1867, 
ch. 17, sec. 8, the Statute is suspended from 1861, to January 
ist, 1870. So that during all the time since 1861, there hag 
been a Statute in force suspending the Statute of Limitations. 

Although it were true that the Legislature has no power to 
revive aright of action after it has been barred, ¢. e. to sus- 
pend the operation of the Statute of Limitations retrospec- 
tively, after it has operated (Cooley on Con. Lim. 391, note), 
yet it is clear that the Legislature has the power to suspend 
the operation of the Statute prospectively, so as to prevent its 
barring rights. This does not impair the obligation of con- 

tracts, nor interfere with vested rights. ‘‘He who has satis- 
fied a demand, cannot have it revived against him; and he 


| 564 IN THE SUPREME COURT. 


Le ET 


staal Apmw’r.,; &., 0. BROWN AND ANOTHER. 


who has been released from a demand by operation of the 
Statute of Limitations, is equally protected. In both cases the 
right is gone; and to restore it would be to create a new con: 
tract for the parties,” 7b. 369. 

There is no error in the record. The judgment below is 
affirmed. Judgment will be entered here for the plaintiff. 


Pee Curiam. Judgment affirmed. 


HENRY D. BOBESON, Adm’r. &c. », SAMUEL BROWN and 
ANOTHER: 


The Constitution of the United States does not forbid a State from 
altering the rule of evidenee which heretofore exeluded parol evi- 
dente offered to contradict or vary the tems of a written contract. 

The rule for applying the Seale, under the ordinance of Oct. 18th 1865, 

and thé acts of 1866, cc. 88 and 39, is: 

1. Money contracts are presumed to be solvable in Confederate money, 
and the value thereof must be estimated by the jury in coin, accor- 
ding to the legislative scale, and then the depreciation of United 
States Treasury notes must be added to the amount as estimated in 

eon: 
This division applies only to contracts where Confederate money 
was the consideration. | 

2. In all other cases of contracts, the valué of the property, or other 
consideration, may be shown in evidence, and the jury must estimate 
such value in U. 8. Treasury notes. . 

( Woodfin v. Sluder, Phil. 200, cited and approved.) 


Dest, tried before Jones, J., at Spring Term 1869 of the 
Superior Court of Martin. 

The: plaintiff declared on a bond for $250,00, dated 22d 
Dec. 1862; and on the trial offered to prove that it was given 
for a mule, worth $250,00. 

His Honor excluded the testimony, upon the around that 
the parties had themselves fixed the value, by the bond; and 
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he instructed the jury that they must apply the scale prescri- 
bed by the Legislature, and givé the planus the value of the 
contract by that rule. . 

The plaintiff then asked his Honor to instruct the jury 
further, that after ascertaining the value in gold according to 
the rule laid down, they should add to that sum the present. 
depreciation of national currency, which he offered to show 
was 33 per cent. This also his Honor declined to do. 

Verdict and Judgment, for $102,40 and $33,38 damages, &c. 

The plaintiff thereapon appealed. 


Stubbs and Battle & Sons, for the appellant. 
No counsel contra. 


Dicx, J. The principle is well settled that parol evidenceis 
inadmissible to contradict or vary the terms of a writien con- 
tract. But this is only a rule of evidence, and may at any 
time be changed by the Legislature without impairing the con- 
tract. The Convention and Legislature have seen proper to 
change this rule of evidence in regard to certain classes of 
contracts, and in so doing they did not come in conflict with 
the Constitution of the United States, Woodfin v. Studer, 
Phil. 200. 

We have carefully considered the ordinance of Oct. 18th 
1865, and the acts of 1866, ch. 38 and 39, and think that they 
establish the following rules as to the contracts to which they 
apply: 

1. Money contracts are presumed to be solvable in Confed- 
erate money, and the value thereof must be estimated by the 
jury in coin, according to the legislative scale, and then the 
depreciation of United States Treasury Notes must be added 
to such nominal amount of coin. The Legislative scale only 
applies to contracts where Confederate money was the con- 
sideration. 

2. In all other kinds of contracts the value of the property 
or other consideration may be shown in evidence, and the jury 
must estimate such value in United States Treasury Notes. 


556 IN THE SUPREME COURT. 


Srare v. JARVIS. 


His Honor in the Court below erred in his construction of the 
ordinance and acts referred to, and the judgment must be 
reversed, and a venire de novo awarded. 

Let this be certified &. 


Per Curiam. | Ventre de novo. 


STATE v. ALEXANDER JARVIS. 


Tf a servant, entrusted with the custody of goods by his master, fraud- 
ulently take them to convert them to his own use, he is guilty of 
larceny. 

A motion to quash an indictment will not be allowed after a verdict. 

Indictments found (here, at Spring Term, 1867,) under the late Pro- 
visional Government of the State, are valid, and are to be heard 
and ended under the present Government. 

Justices of the Peace have no jurisdiction of Larceny. This 
offence remains under the cognizance of the Superior Courts. 


Larceny, tried before Mitchell, J., at Spring Term 1869 
of the Superior Court of Burke. 

The defendant was charged with stealing certain bacon, &c.; 
and it was shown that the things taken by him were upon the 
premises occupied by the owner, which had been placed in 
his custody by such owner, who was also his master, when 
about to be absent from home for afew days. During that 
absence the things were removed from the house in which 
they had been left by the master, to another some three hun- 
dred yards distant, occupied by the defendant, and another 
person. 

The defendant objected that he could not be convicted of 
larceny, even if he intended to convert the goods; being guilty 
only of a breach of trust in regard to things committed to his 
care. He also, after verdict, moved to quash the indictment; 
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and also, upon that motion not being allowed, to arrest the judg- 
ment: (1) because the indictment had been found at Spring 
Term, 1867, and therefore under the Military Government; 
and (2) because the Court had no jurisdiction over the offence. 

This motion was also overruled, and judgment having been 
pronounced, the defendant appealed. 


Furches, for the appellant. 
Attorney General, contra. 


Dick, J. The goodsalleged in the indictment to have been 
stolen by the defendant, belonged to the prosecutor, and had 
been in his actual possession. He entrusted them for a few 
days to the custody and care of the defendant, his servant. 
In contemplation of law the goods were in the possession of 
the owner, and the taking of them by the defendant, with the 
fraudulent purpose of converting them to his own use, was 
larceny, and the defendant was properly convicted, 2 East P. 
C. 564, sec. 14. | 

The motion to quash the indictment, could not be entertained 
after verdict, and it was properly disallowed by his Honor. 

The grounds for the motion in arrest of judgment are un- 
tenable: | 

1. The Court in which the prosecution was instituted was 
authorized by the laws of the Provisional Government, and 
invested with the necessary power of administering public 
justice, and such laws and judicial proceedings are recognized 
as valid, and are continued in our present government. Const. 
Art. IV, Sec. 24. | | 

Our present government was formed under the same author- 
ity which organized and sustained the Provisional Govern- 
ment. The two governments are parts of the same system, 
and the laws of the preliminary government are properly con- 
tinued until they are altered by the legislation of the perma- 
nent government. 

2. The jurisdiction of Superior Courts in cases of larceny 
is not altered by therecent Act regulating “Proceedings in 

36 
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Criminal Courts.” That Act, in ch. IV, sec. 5, gives jurisdic- 
tion to Justices of the Peace in cases “for receiving stolen 
goods, where the value of the property received does not 
exceed five dollars.” This jurisdiction cannot be extended to- 
cases of larceny by an implication arising from ch. IV, sec. 7, 
of said Act. | 

There is no error in the ruling of his Honor in the Court. 
below, and tle judgment must be affirmed. 

Let this be certified, &c. 


Perr CURIAM. | No error. 


WILLIAM STANLY v. ROBERT MASSINGILL. — 


The Superior Courts have power to amend, and to supply, records in 
the former Superior Courts of Law and Equity, and also in the for- 
mer County Courts, upon proper notice to persons interested. 

Where a lost execution was alleged to be a link in the title of a plain- 
tiffin ejectment, Held, that such facts did not render an application 
under an independent motion, made without notice to the other 
party, a correct method of supplying theloss; also, that what was. 
required of the plaintiff was only, to notify the defendant that on the 
trial of the ejectment the loss would be proved, and on doing so, 
to prove its contents by parol. 

(Harris v. McRae, 4 Ire. 81, cited and approved.) 


Morton to supply a lost record of the late Superior Court 
of Law and Equity for Johnston County, made before Watts, J., 
at Spring Term 1869 of the Superior Court of JonNsTon. | 

An action of ejectment between the above narned parties, 
was pending in the same Court, and in that the plaintiff 
claimed title through a Sheriff’s sale under a certain execution 
which had issued from the former Superior Court of Law and 
Eqity for Johnston County, and which was now said to be 
lost. 

-His Honor allowed the motion, and gave judgment accor- 
dingly; thereupon the defendant appealed. 
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Rogers & Batchelor, for the appellant. 
No counsel contra. 


Dick, J. The plaintiff here is the lessor of the plaintiff in an 
action of ejectment against the defendant, pending in the 
Superior Court of Johnston County. 

He purchased the land in controversy at a sale made by a 
Sheriff under an execution from the County Court of said 
County, and it is alleged that said execution is lost or destroyed; 
and the motion of the plaintiff is “to supply said execution as 
one of the records of the Court.” 

The Superior Courts under our new system have possession 
of the records and papers of the County Courts, and the 
Superior Courts of Law and Equity, which have been abol- 
ished, and must necessarily have the power of making amend- 
ments to such records, and of supplying lost papers, &c., upon 
proper notice to persons interested. 

The motion in this case ought not to have been entertained. 
The execution under which the land was sold, was an impor- 
tant link in the chain of title, and such lost execution was the 
primary evidence on the question. The loss of the primary — 
evidence ought not to have been supplied without reasonable 
notice to the defendant. 

But there was no necessity for the motion here, as on 
the trial of the ejectment the plaintiff, by giving due 
notice to the defendant, and proving the loss of the exe- 
cution, could have given secondary evidence as to its contents, 
which would have been sufficient for the purpose of his action. 
1 Green. Ev., sec. 509; Harris v. McRae, 4 Ire. 81. 

The ruling of his Honor in the Court below is reversed. 

Let this be certified, &. 


Per Curiam. | | Ordered accordingly. 
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The bil given to creditors, ‘‘without obtaining judgment at law,” by 
the Ordinance of June 16th 1866, sec. 18, creates a right, whether it 
be a lien or merely a lis pendens, in favor of such creditors, from the 
time of its filing, which is not disturbed by the fraudulent vendor’s 
subsequent bankruptcy. 

(Rountree v, McKay, 6 Jon. Eig. 87; Tabb v. Williams, 4 Jon. Eq. 352; 
Kirkpatrick v. Means, 5 Ire. Eq. 220; Wheeler v. Taylor, 6 Ire. Kq. 
225; Freeman v. Hill, 1 Dev. & Bat. Eq. 389; and Polk v. Gallant, 
2 Dev. & Bat. 395, cited and approved.) 


Biiu, to set aside a conveyance alleged to be fraudulent as 
against creditors, transmitted from CHaTHAM Court of Equity, 
Fall Term 1868. 

The facts are stated in the Opinion. 

On the argument of the case at January Term 1869, upon 
its being suggested that the vendor had been adjudicated a 
bankrupt since the filing of the bill, the Court ordered the 
cause to be continued, and notice served upon the assignee in 
bankruptey to come forward and make himself a party, or 
waive his rights to do so. In consequence thereof such 
assignee elected at this term to be made a party defendant, 
and was admitted as such. 


Phillips d& Merrimon, for the plaintiff. 
Bragg, Battle & Sons and York, contra. 


Ropman, J. This isa bill in Equity, filed returnable to 
Spring Term 1867, of the Court of Equity for Chatham. It 
alleges that complainant is a creditor of John J. Fearington 
by several bonds made in 1862 and 1863; that on September 
llth, 1866, Fearington conveyed to D. A. Mebane, certain 
personal property; that about the same time he conveyed to 
David A. Mebane certain land on which his mother had re- 
sided, and (by a separate conveyance) certain enumerated 
articles of personal property; that about the same time he 
conveyed to John Atwater, his son-in-law, his New Hope trac ¢ 
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of land, at the pretended price of $500; and prays that all 
these conveyances may be declared void and the property 
applied to pay the debts to the complainant, &e. 

At Spring Term 1867, the Court ordered that the personal 
property conveyed to Mebane, and then in the possession of 
Fearington, be sold, and the proceeds retained subject to the 
order of the Court; and it was sold by the Master accordingly. 

The answer of John J. Fearington admits the debts to com- 
plainant stated in the bill, and the conveyances alleged, but 
denies all fraud. The answers of the other def.ndants also 
admit the conveyances stated, but they deny the imputed 
fraud. | 

This brief statement of the sisaiitays will suffice to render 
the Opinion of the Court intelligible. Much testimony was 
taken: upon the whole it appears to us that the conveyance 
to Atwater was fraudulent and void as to the creditors of 
John J. Fearington; that the conveyance of the land to David 
A. Mebane was bona fide and for value, and was valid; and 
that the conveyance of personalty to Mebane was a mortgage 
to secure an actual debt, that it was bona jide and duly regis- 
tered, and was therefore valid as against the creditors of the 
mortgagor to the extent of securing the mortgage debt. Some- 
time after the filing of the bill the defendant John J. Fear- 
ington was adjudicated a bankrupt on his own petition; and 
at this term of the Court the assignee, having been notified of 
the pendency of the suit, appeared and made himself a party 
defendant, and claimed whatever right he might be entitled 
to in that character. 

We are now prepared to state and consider the questions 
of law arising in the case. The Convention of the State, by 
an Ordinance entitled “An Ordinance to change the juris- 
diction of the Courts and the rules of pleading therein,” rati- 
fied June 23rd, 1866, provided for a considerable retardation 
in the process for the collection of debts in the common law 
Courts, and by section 18 enacted that “any creditor at- 
tempted to be defrauded as set forth im section 1, chapter 50, 
Revised Code, may without obtaining judgment at law, file 
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his bill in equity, and said Court is hereby authorized and 
empowered to direct proper issues to be made up and tried, 
and to make such orders and decrees as to right and justice 
may appertain;” and the creditor is allowed to proceed at the 
same time at law. The section of the Revised Code referred 
to is the well known Statute of 13 Eliz., for avoiding aliena- 
tions of lands and goods, made to defraud creditors, and need 
not be further stated, Prior to this Ordinance it was asettled — 
principle in this State, that before a creditor could apply for . 
the aid of a Court of Equity, either to subject equitable prop- 
erty to his debt, or to avoid a fraudulent conveyance made by 
his debtor, he must have established his debt at law, Rountree 
v. McKay, 6 Jon. Eq. 87; Tabb v. Williams, 4 Jon. Eq. 352; 
and that unless it appeared from the pleadings that the debtor 
had no property liable to execution at law, the creditor must 
not only show that he had obtained a judgment, but that he 
had taken out execution which had been returned nella bona. 
Kirkpatrick v. Means, 5 Tre. Eq. 220; Wheeler v. Taylor, 6 
Ire. Eq. 225. 

It is contended by the plaintiff in this case, that the effect 
of the Ordinance was to put a creditor filing his bill, in the 
same situation that he would have been in, had he obtained 
his judgment and issued his execution, and had it levied on 
the property fraudulently conveyed: in other words to give 
him a lien by the filing of the bill on the property sought to 
be subjected. The Convention, it is said, intended by its 
dilatory provisions to give time to honest debtors, but not to 
fraudulent ones; and to prevent this effect, section 18 was 
inserted: having prevented the creditor from recovering at 
law, it allowed him to go at once into equity with all the 
advantages of a recovery at law, to have the fraud investi- 
gated. To invite the creditor into equity, which is naturally 
slow, and leave the debtor free to sell his property for value, 
and perhaps flee the country, or to confess it away to other 
creditors, would be only to ensnare the creditor. We think 
these views are correct. The Bankrupt Act expressly pro- 
tects and reserves from its scope, Hens previously existing, and 
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the dssignee can have no right to any thing beyond the sur- 
plus remaining after payment of the plaintiffs debt, if he has 
that; but this point not being necessary for present decision, 
we express nO opinion on it. | 

But if this view should be incorrect, the plaintiff places his 
elaim on the doctrine of lis pendens, by which any one pur- 
chasing from a defendant after the filing of the bill, will take 
subject to the equities claimed in the bill, (Le Neve v. Le 
Neve, 2 Lead. Cases in Eq., Am. Notes, p. 129.) But it is 
said that the assignee in bankruptcy is not a purchaser, that 
he comes in by operation of law and represents all the credi- 
tors. We do not see how his coming in by operation of law 
exempts him from liability to any equities which would weigh 
against other assignees. We think the best position in which he 
can stand is that of a purchaser at an execution sale. Yet it 
is clear law in this State, that such a purchaser takes subject 
to all equities affecting the thing purchased, whether he has 
notice of them or not, Freeman v. Mill, 1 Dev. & Bat. Eq. 
389; Polk v. Gallant, 2 Dev. & Bat. Hig. 395; while it is 
everywhere held, that he takes subject to those of which he 
had notice, Jackson v. Town, 4 Cowen 509. The plaintiff is 
entitled to have the land conveyed to Atwater, sold and 
applied to the payment of his debt, and also the surplus of 
the personal property mortgaged to Mebane. 

There will be also a decree for the necessary accounts. 


Per Curiam. Decree accordingly. 
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MASON AND ANOTHER 0. Minus 


JOSEPH R. MASON and another ». SAMUEL MILES. 


Where a judgment by default has been taken against a principal and 
his surety, the fact that no process in the suit had been served upon 
the former, affords no ground for vacating such judgment as 
against the latter. 


Under the new practice in this State, by analogy to the old, relief. 
against a Judgment, sought because the defendant had not been served 
with process in the case, is not to be made the subject of a quasi equi- 
table proceeding, but must be applied for by a motion incidental to. 
the judgment impeached. 

The new Superior Courts have power to vacate Judgments improperly 
or irregularly taken in the former Superior or County Courts. 


(Keaton v. Banks, 10 Ire. 881; Hunter v. Kirk, 4 Hawks, 277; Morris v. 
Clay, 8 Jon. 21; and Rogers v. Holt, Phil. Eq. 108, cited and ap- 
proved. 


InsunctTion, tried before Watts, J., at the Spring Term 
1869, of NortmampTon Superior Court. 

On the 15th of April, 1869, the plaintiffs filed a complaint 
against the defendant alleging that the latter, at Fall Term 
1867, had obtained a judgment by default final against them, 
for more than $590.00, upon a bond in which Mason was prin- 
cipal and Palmer surety. After stating the consideration of 
the bond, and that the bond, in renewal of which it had been 
given, had been paid, Mason stated that he was insane when 
the renewal was made; also that no process in the suit upon 
the bond had even been made upon him, &e. 

Thereupon an injunction in favor of both plaintiffs was. 
ordered. 

The defendant filed an answer upon the 17th of May, 1869, 
denying that the bond had been given for the consideration 
in the complaint set forth, or that it had been paid. 

His Honor having refused to order the injunction to be dis- 
solved, the defendant appealed. 


ftansom and Peebles, for the appellant. 
Barnes, contra. 
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Dicx, J. The injunction order in this case was improvi- 
dently granted to the plaintiff, Palmer. He executed the note. 
on which the defendant obtained judgment, and the due ser- 
vice of process upon him is not denied. As to him the judg- 
ment was taken according to the due course of the Court, and 
is in all respects regular. He does not set forth in his com- 
plaint any equitable right which would be infringed by the 
execution of said judgment, and of course is not entitled to in- 
junctive relief. It appears from the record in the former case 
that the plaintiff Mason was duly served with process, and that 
the judgment was taken according to the course of the Court. It 
is, however, insisted by Mason in his complaint, that he was not 
served with process, and had no opportunity to make defense. 
If this be so, the judgment against him is void, for there can 
be no valid judgment against a person not in Court. His. 
remedy by a motion in the cause is clear, simple and speedy. 

The Superior Courts, under our present judicial system, 
must necessarily have the jurisdiction, in administering justice 
between parties, to vacate judgments which were irregularly 
or improperly taken in the late County and Superior Courts. 
The case in which the judgment of the defendant was taken, 
has been regularly transferred to the Superior Court, and the 
plaintiff Mason may find adequate relief from the errors com- 
plained of, by a motion in the cause, founded upon affidavit. 
Upon such motion he may obtain a rule upon the Sheriff. to 
make him amend his return so as to make it speak the truth. 

If the Sheriff, in answer to such rule, were to state that 
process was duly served, then the contrary may be shown by 
parol evidence. Keaton v. Banks, 10 Ire. 381. 

As the Sheriff is a sworn officer of the law, a single affida- 
vit will not be sufficient to set aside his return; Hunter v. 
Kirk, 4 Hawks. 277. If upon sufficient proof the judgment 
be vacated, then the plaintiff Mason may plead his insanity in 
defense to the action; Norris v. Clay, 8 Jon. 216. 

As the Courts are now always open, the remedy of the 
plaintiff, as above indicated, is speedy and complete. Mason. 
has chosen to seek his remedy by another action, which is in the 
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nature of an equitable proceeding; and it is a well settled 
principle of equity, that where a person can have adequate 
relief by an order in a cause pending in the same Court, he 
shall not be allowed to seek his remedy by a separate suit. 
Rogers v. Holt, Phil. Eq. 108. 

This rule of equity must be enforced in our present system 
of Civil Procedure. — 

If the plaintiff's action were properly constituted in this 
Court, the injunction ought to be vacated as the answer of the 
defendant fully and positively denies all the allegations in the 
complaint. Itis unnecessary for us to consider the other 
errors assigned in the case made up by appellant’s counsel 
and signed by his Honor. There iserror in the ruling of his 
Honor in the Court below, and the injunction must be vacated. 

Let this certified, &c. 


Per CURIAM. Order accordingly. 


JONATHAN NEWLIN »o. ALBERT MURRAY. 


¥f the collection of the money dtie upon the execution of oldest ‘esie, 
be enjoined, such execution is not to be considered in applying the 
proceeds of a sale made whilst it and other exeeutions. were in the 
hands of the Sheriff. 

Process of execution issued during the pendeney of an injunction 
against the collection of the money due upon the judgment, is with- 
out effeet; and, even if the injunction be dissolved by consent after 
the sale and before the return of the process, such process will not 
share in the proceeds. 

(Edney wv. King, 4 Tre. Kq. 465, cited and approved.) 


Rvs upon 4 sheriff to bring the proceeds of an execution 
sale into Court, &c., granted by Tourgee, J, at ALAMANCE, 
Spring Term 1869. 

The plaintiff was an execution creditor of one Faucette, 


f 
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against whom the defendant as Sheriff had sundry executions, 
under which he had levied and sold, and received the money 
in dispute. 

The reason assigned by the defendant for not applying the 
money to the execution of the plaintiff, was that at the time of 
the sale he had in his hands an execution of older teste, in favor 
of one Lea, and that he had applied the money to that. It 
was admitted that the collection of this execution had been 
enjoined, that it was in the hands of the Sheriff by the inad- 
vertence of the Clerk, and that the injunction was pending at 
the day of sale; but that subsequently, and before the return 
of the process, by consent, the injunction was dissolved by an 
order of the Court. 

His Honor, considering that this state of facts was no 
answer to the claim of the plaintiff, made the rule absolute to 
apply the money to the execution of the plaintiff; and the 
defendant appealed. 


Phillips & Merrimon, for the appellant. 
Graham, contra. 


Pearson, C. J. The clerk or sheriff should not be made 
parties to a bill for an injunction; they are mere ministers of 
the law, and have no interest in the controversy. Hdney v. 
King, 4 Ire. Eq. 465. 

— If Lea had been attached in contempt for suing out the 
writs of ven. ex., he could have excused himself by the aver- 
ment, that the writs had been issued without his instruction or 


privity. The effect of the injunction was to “tie his hands.” 
He has the injunction bond to look to for any damage in con- 


sequence of being put in this condition; and as he could not 
have been made responsible for, he is not at liberty to take 
benefit from, the accident that the writs happened to be issued 
without his knowledge. 

The injunction would have protected the sheriff in making 
a return, “not executed, by order of the Court of Equity,” so the 
writs had no legal effect. 
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We are unable to perceive how the fact, that after the sale 
the injunction was dissolved by a eonsent order, can have any 
effect upon the rights of the parties to this proceeding. It 
would be a novel application to the doctrine of relation to 
allow this consent order to have the effect of giving validity 
to writs, which before had none, against bona fide creditors, 
who had taken judgments and sued out writs of execution. 


Per CuRiAM, | Order below affirmed. 


L. V. CAMPBELL o. JOHN ALLISON and others. 


Cases brought to this Court by appeals taken without notice, (C. C. P. 
2301) will be dismissed upon motion. 
An appeal being now the act of the appellant alone, no presumption 


of regularity arises because of its having been taken during a term 
of the Court from which it comes. 


Morton to dimiss an appeal from the Spring Term of the 
Superior Court of IREDELL, made at this term of the Court. 

The action had been commenced by a writ in debt issued 
returnable to Spring Term 1867; and, and at the late term, 
the plaintiff recovered judgment. The transcript sent up to 
to this Court, after stating the proceedings up to and inclu- 
ding judgment, added—‘“with which judgment the defendants 
being dissatisfied pray an appeal to the Supreme Court, to be 
held at Raleigh, and it is allowed upon their giving bond 
according to law with &c., as sureties. Said bond is duly 
executed and is herewith sent.” 


Clement, for the motion. 
Boyden & Bailey, contra. 


RopvmaNn, J. This is a motion by anappellee to dismiss the 
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‘appeal for want of notice. Section 301 C. C. P., requires a 
motice of the appeal to be given: the manner of serving notices 
is prescribed elsewhere in the Code. The judge below has 
mothing to do with the granting of an appeal; it is the act of 
the appellant alone. Onhis docketing his appeal and giving 
‘the required undertakings, it is the duty of the Clerk to send 
dt up. Hence there is no presumption of regularity, such as 
would exist in the case of a judgment rendered by a Judge; 
morcan notice be presumed merely because the appeal was 
taken during a term of the Court. See General Rule adopted 
at this term. The motion is allowed, and the appeal is dis- 
missed with costs. 


Per CourRIAM. Appeal dismissed. 


Note. Simil ar motions to that in Campbell v. Allison (above), 
and for the same reason, were made at this term in the two 
following cases, the appeals in which accordingly were dis- 
missed: 


C. C. CARLTON s, SAMUEL HART. 


Furches, for the motion. | 
Boyden & Bailey and Page & Busbee, contra. 


JAMES HAMPTON, Adm’r. 1 NOAH SPAINHOUR. 


Battle & Sons, for the motion. 
No counsel contra, 
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STATE 0. HENRY BULLOCK and NELLY BULLOCK. 


The facts occurring at the trial, alleged as ground for a new trial, must 
appear affirmatively upon the record transmitted from the Court 
below. | 


It is permitted to the presiding Judge to order a special venire only for 
the trial of persons charged with capital offences, and therefore the 
refusal to make such an order upon a trial for arson is correct. 


A juror who is a non-resident of the County in which the trial is had, 
is liable to be challenged therefor. 


It is a matter of discretion with the presiding Judge to discharge a 
jury upon a trial for crime, before they have rendered a verdict; 
and semble, thatin all cases an‘’appeal may be had (see Prince’s case, 
ante 529) from the decision of the Judge upon the law involved in 
such discharge, 

Quaere, Whether the common law rule of carrying a jury around the 
circuit in case of its disagreement, do not still exist in this State. 

(Prince’s case, ante 529. cited and approved.) 


Arson, tried before Watts, J., at Spring Term 1869 of the 
Superior Court of FRANKLIN. 

The facts appear in the Opinion of the Court. 

Verdict, Guiliy; Rule for a New Trial; Rule discharged; 
Motion in arrest of judgment; Motion overruled; Judgment, 
and Appeal. | 


Solomon, for the appellants. 
Jenkins, for the State. 


Ropman, J. The prisoners were indicted at August Term 
1868 of Warren Superior Court, for-arson, in burning a dwell- 
ing house, “against the form of the statute,” and pleaded not 
guilty. At thesame term they were put on trial, and the jury 
not being able to agree, the Court ordered, “that. they be 
taken in charge of the sheriff of this County, and kept together 
until Monday next, when the sheriff shall bring them before 
tlie Court, at the Court House of Franklin County, at Louis- 
burg, &c.,” and that the sheriff bring also the prisoners, &c., 
for further proceedings; and the Court of Warren was there- 
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upon adjourned. According to the order, the Sheriff of Warren 
brought the jury and the prisoners before the Superior Court 
for Franklin at Louisburg. where the jury, being still unable to 
agree, were discharged. The counsel for the prisoners moved 
for their discharge, but this was refused, and they were con- 
tinued in the custody of the Sheriff of Warren. At the next 
term of Warren Superior Court, the prisoners moved their 
trial to Franklin, where they were tried and convicted. They 
then moved for a ventre de novo, on the following grounds: 

1. That they were denied a special venive de novo from 
which to obtain a jury, although it was duly asked for. 

Answer. It does not appear affirmatively, from the record, 
or otherwise than from the prisoners’ exception, that a special 
- venire was asked for or refused. Moreover, the ordering of a 
special venive is in no case imperative; it is permitted when 
the Judge “shall deem it necessary to a fair and impartial trial 
of any person charged with a capital offence.” Rev. Code, 
ch, 35, s. 30. Arson was a capital offence by Rev. Code, ch. 
34, s, 2, but by an act ratified August 22nd 1868 (Acts 1868, 
ch. 44, p. 60,) the punishment was commuted to hard labor 
for not less than twenty, nor more than sixty years. This act 
was in force before the second trial. This exception there- 
fore fails. 
2. That the State was improperly allowed to challenge a 
_ juror upon the gronnd of his being a non-resident of Franklin 
_ Connty. | 

Answer. The cause of this exception, like that of the first, 
does not appear affirmatively upon the record; but waiving 
this, we think the Judge committed no error in allowing the 
challenge. It does not appear whether the person challenged 
was of the original panel, or a talesman; and it would make 
no difference, for the tlesmen must be such as the orig- 
inal panel. By the common law the jurors must be returned 
from the county wherein the fact was commited, 2 Hawk. 
559; and by Rev. Code, ch. 31, 8. 25, they must be returned 
from the county in which they reside. 

The prisoners then moved in arrest of judgment, by reason 
of the discharge of the jury without their having agreed, on 
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the first trial. As the whole matter appeared upon the record, 
this manner of presenting the defence was proper; it was 
taken without objection in the Kinloch’s case. Fost. 22. But the 
rule that a jury sworn and charged cannot be discharged 
(without the prisoner’s consent) till they have given a verdict, 
was never supposed to apply to any but capital cases, (2 Hawk. 
P. C.,) which it has been seen this was not. It was, therefore, 
within the rightful power of the Judge, in the exercise of a 
judicial discretion, to discharge the jury. In the case of 
Prince, decided at this term, we have indicated that in a cap- 
ital case, an exercise of this discretion combines a decision on 
the fact and the law, and that from such a decision, so far as 
it includes a question of law, an appeal lies to this Court. We 
do not think it necessary to determine now whether this prin- 
ciple would apply to all felonies, (although we are inclined to 
think if would), inasmuch as we think the facts sets forth in 
the record in this case sufficiently justify the discharge of the 
jury. 

As to the course taken by the learned Judge in requiring 
the jury from Warren to be carried into Franklin County: 
Such was the authority of the Judge at common law, (2 Hale 
P. C. 297;) but it never has been a usual practice in this State, 
and the act authorizing a Court to be kept open beyond its 
regular term, in case of the disagreement of a jury charged 
with a capital case, (Rev. Code, ch. 31, s. 16) may be con- 
sidered as intended to discourage such a practice by making 
it unnecessary; we are not disposed, however, unnecessarily to 
say that it absolutely destroys the common law power. 

After the argument in this case, Mr. Solomon filed a brief 
for the prisoners, in which in addition to the exceptions above 
discussed, he takes the exception that the prisoners were not 
allowed to challenge twenty-three jurors. It will be sufficient 
to say that the record discloses no ground for such an excep- 
tion, nor does it appear that any such exception was taken by 
the prisoners in the Court below. 

There is no error in the record, and the judgment must be 
affirmed, Let this opinion be certified, &c. 

Per Curiam. No Error. 
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Parrick, ADM’R. v. JOYNER, ADM’R. 


JOHN PATRICK, Adm’r. 0 WILLIAM JOYNER, Adm’r. 


Jnasmuch as the Code requires injunctions to be issued at the time of 
commencing the action or at any time afterwards before final judg- 
ment; and as by that Code all civil actions must be commenced by 
summons: Held that an injunction ordered by the Judge upon read-. 
ing the complaint, coupled with an order at the same time to 
issue a copy of the complaint, and a summons to the defendant, was 
irregular and premature, and therefore should be dissolved. 

(Smith v. MeIhvaine, ante 73, and Johnson vy. Judd, ante 498, cited and 
approved. ) 


Motion to dissolve an injunction, heard by Jones, J., at 
Spring Term 1869, of the Superior Court of Pirt. 

The facts are stated in the Opinion. 

His Honor having disallowed the motion, the aseadant 
appealed. 


Johnson, for the appellant. 
Hilliard, contra. 


RopMan, J. We regret that we are precluded from consid- 
ering this case on its merits, by reason of the irregularity of 
the proceedings. Sec. 70, C. C. P. requires that all civil 
_actions shall be commenced by the issuing of a summons. See. 
190 says: “The injunction may be granted at the time of 

-commencing the action, or at any time afterwards before judg- 
ment,” &c. In this case the action was attempted to be com- 
amenced, by a.writing in the nature of a bill in Equity, sworn 
to on 26th Nov. 1868, and presented to the District Judge, 
who on the 30th Nov. 1868, ordered that on the plaintiffs 
giving bond before the Clerk of Pitt Superior Court “the said 
Clerk will issue the injunction prayed for, and also a copy of 
the complaint and affidavit with a summons to the defendant, 
returnable to the next term of the Superior Court, of Pitt.” 
Thereupon an injunction issued enjoining ‘from further pro- 
ceedings, under and by virtue of the judgment referred to in 
37 
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plaintiffs complaint,” &c., until further order; and also a 
summons dated 7th December, 1868, requiring the defendant. 
to appear before the Judge at the next regular Term of Pitt 
Superior Court. At that time the defendant appeared and 
moved to dissolve the injunction, which was disallowed, and 
he appealed. The injunction issued irregularly and prema- 
turely, and the Judge for that reason should have dissolved it, 
allowing, however, to the plaintiff the liberty of amending it, 
if he thought it just to do so. Not only was the injunction 
issued before the action had been commenced, but it was 
irregular in form, as was explained in: Smith v. McLlwaine, 
ante 95, and in Johnson v. Judd, at this Term. 

The latter defect, however, was cured or amendable by the 
Act ratified Ist April, 1869, referred to in that case, but the 
former was not. The opinion of this Court is that the in- 
junction be dissolved, and the case remanded for such further 
action by the Superior Court of Pitt,as may be proper. The 
defendant will recover costs in this Court. 

Let this opinion be certified. 


PER CURIAM. Injunction dissolved. 


THE STATE v. ALLGOOD LOCUST and HAWKINS PEARSON 


Heretofore, the Superior Courts have had no power to give Judgment 
for such of the costs upon a State warrant as accrued before the 
magistrate, who tried it and failed to give judgment for such costs, 
Now, the matter is regulated by Act of 10th April, 1869, ‘‘ Proceed- 
ings in criminal cases,” giving them control thereof. 

Cases sent up on pro forma judgments will not hereafter be considered. 


(Wilson’s case, 1 Jon., 550, cited and approved. ) 


Motion to tax defendants with costs, heard by Z’homas, J., 
at WILSON, Spring Term 1869. 

The defendants had been bound before a magistrate to keep 
the peace towards one Hagan, &c., until that Term of the 
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Tue Srare v. Locust anp PEARSON, 
Court. At that Term the defendants appeared, but Hagan 
did not. Thereupon they moved to be discharged, and the 
Solicitor moved besides to have them taxed with costs. 
The Court declined to tax the defendants with the costs 
because of a want of power so to do, and discharged them. 
The Solicitor appealed. | 


Attorney General, for the State. 
Strong, contra. 


Dick, J. A proceeding upon a “peace warrant” is now 
declared to be a criminal action, Code Civil Procedure, sec. 5 
subdivis. 2,and it is regulated by a Statute entitled, “ Pro- 
ceedings in criminal cases,” ratified the 10th day of April, 
1869. Previous to the ratification of the C. C. P., and the 
Statute aforesaid, such proceedings were regulated by the 
common law, and the learning upon the subject will be found 
in Bacon’s Abridgement, Tit. “Surety of the Peace,” Ist Durn. 
and Kast. 696, 18 Hast. 171; Wilson’s case, Ist Jon., 550. 

Such proceedings must be summary and conclusive to, render 
them effectual for the protection of the complainant and to 
secure the public peace, and generally there is no appeal from 
the action of the Justice or Judge in the matter. 

This case was commenced after the ratification of the CO. O. 
P., and ig therefore a criminal action. At the time this case 
was heard in the Court below, there was no Statute regula- 
ting costs in such matters, but provision has since been made 
in the Statute above referred to, ch. 2, sec. 14. The Justice 
who acted upon the complaint in this action did not enter up 
judgment for the costs of the proceedings before him, and the 
Judge of the Superior Court had no power to render judg- 
ment for such costs, State v. Wilson, ubi supra. The rule has 
since been altered by the Act defining “ Proceedings in crim- 
inal cases,” and the Judges of the Superior Courts are now 
invested with a large discretion upon questions of eosts in 
criminal actions. We think his Honor. had the power to ren- 
der a judgment against the defendants for the costs of the 
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Superior Court, and as he did not exercise his discretion in 
the matter, on the ground of a want of power, the judgment 
is overruled, but without costs in this Court against the de- 
fendants. We take occasion to remind the Judges of the 
Superior Courts, that we will not hereafter consider cases 
sent to this Court upon pro forma judgments, as this Court 
is entitled to the benefit of their well considered opinions 
upon questions of law, which may arise in such cases. 
Let this opinion be certified. 


Per CURIAM. Judgment reversed. 


YOUNG, WRISTON & ORR vo. W. R. McLEAN and others. 


Where an obligation had been given for $788, ‘payable in currency 
or in gold, at the rate $145 in currency for $100 in gold, at the option 
of the holder;” Held that the holder might maintain a suit upon it 
without making any determination of his option previous to that 
contained in the summons or complaint. 


Action for the recovery of money only, tried before Logan, 
J., at MECKLENBURG, Spring Term 1869. 

The complaint was for non-payment of a bond as follows: 

$788.16. Twelve months after date we promise to pay 
Young, Wriston and Orr, seven hundred and eighty-eight 
dollars and sixteen cents, with interest from date, payable in 
currency or in gold, at the rate of $145 in currency for $100 
in gold, at the option of the holder of the note. 

The defendants demurred because “the plantiffs do not 
aver that the defendants have been notified of the option of 
the holder of said note.” 

His Honor overruled the demurrer and gave judgment for 
the plaintiff for $788.16 with interest and costs. 

The defendants appealed. 
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Youne, e. al. v. McLean, et: al. 
Boyden & Bailey, for the appellants. 


An omission to aver performance of a condition precedent, 
or an excuse for non-performance, is fatal on demurrer, or in 
case of judgment by default. Chit. Pl. 1. 360. 

Where any option remains to be exercised by the plaintiff, 
notice of his having determined that option ought to be given 
before sueing. Pars. Cont. 2, 182, n. (v) Selwyn N. P., 1, 
113, Chit. Cont. 731. | 


Wilson, contra, 


Settie. J. It is contended that there isa fatal obiection 
to a recovery in this case, because the plaintiff failed to notify 
the defendants of his option in respect to the currency in 
which he would accept payment, before suit brought. 

There is a marked distinction between this case, and those 
cited by the defendants’ counsel, upon the argument. Indeed 
we have not been able to find any authority in point. We 
admit the general rule that the performance of a condition 
precedent must be alleged in the complaint, and it is also clear 
that where the price of an article sold depends by the con- 
tract on some collateral fact, exclusively within the knowledge 
of the plaintiff, he must notify the defendant before he can 
recover. But we do not see how these principles conflict 
with the conclusion at which we have arrived. Contracts 
must be construed so as to carry out the intention of the par- 
ties. This is a fundamental prineiple. Can there be a doubt 
that it was the intention of the parties, in framing the bond 
in this manner, to give to the plaintiff whatever advantage 
might arise from the fluctuation of the currency, and that the 
defendants entered into the contract with their eyes open ? 

If the terms are hard, which we do not admit, the defen- 
dants made them so, and they ought not to complain of the 
form in which the plaintiff seeks redress. | 

Even supposing that the obligation was an alternative one, 
and that the option was to be made and, notified by the plain- 
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tiff, either within a reasonable time before, or at the maturity 
of the bond, but if not made by that time the benefit of it 
was lost, and the obligation became an absolute one for the 
amount payable in currency, the defendants cannot complain, 
for the demand here is for currency and the action was all 
the notice that was required. 

But shall the defendants be allowed to say that the terms, 
which they submitted to, and which were intended for the 
benefit of the plaintiff, shall operate as a condition precedent 
and defeat that intention; and that, as the plaintiff did not 
make known his election before the bond fell due, or at all 
events, before suit brought, he now has no remedy ? 

It is the debtor’s duty to seek the creditor, but this con- 
struction would shift the burden from the debtor to the cred- 
itor, and make what was intended as a benefit, operate as a 
hardship upon the creditor. 


Per CURIAM. Judgment affirmed. 


THE STATE v. NERO DAVIS. 


On a trial for murder, the confessions of the prisoner having been 
offered in evidence, their reception was objected to as having been 
induced by fear or hope, but was allowed; Thereupon the prisoner 
asked the Court to instruct the jury, that ‘‘ whether confessions are 
admissible at all as evidence, is, as in case of other evidence, solely 
a question for the Judge, but how far they are to be believed, or 
whether entitled to credence at all is a question solely for the jury:” 
His Honor gave such instruction, but added, ‘‘But the confessions 
of the prisoner come before the jury untainted with fear or hope, 
and are entitled to all the weight to which such evidence is entitled, 
and the fear or hope which vitiates confessions must be such 
as to produce an impression that punishment or suffering may be 
lightened or avoided by confession;” Held, (Rodman and Dick, JJ., 
dissenting,) that such addition was not objectionable. 

W hat constitutes fear, or hope, in case of confessions, is a matter of law, 
in respect to which the ruling of the Court below may be reviewed; 
whether such fear, or hope existed in a particular case is a question 
of fact, the decision of which Felow cannot be reviewed. 


(State », Andrew, Phil. 205, cited and approved.) 
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Murpsr, tried before Zourgee, J., at CHATHAM, Spring 
Term, 1869. | 

Upon the trial, one Andrew Turner, a witness for the State, 
testified that he, with the deputy sheriff and several others, 
arrested the prisoner; that the deputy seized him, and-imme 
diately commenced binding him with ropes; that the prisoner 
was greatly agitated and frightened, and trembled like a leaf, 
and that his eyes glared; that just at this time, the witness 
asked the prisoner, ‘‘ How is this, tell me all about it, Nero; 
you had better have taken my advice;” and that thereupon 
the prisoner confessed, &c. 

The counsel for the prisoner here objected that the confes- 
gions were not admissible. His Honor, however. admitted 
them. | 

Afterwards, the counsel for the prisoner asked his Honor 
to instruct the jury as follows: “ Whether confessions are ad- 
missible at all as evidence is, as in case of other evidence, 
solely a question for the Judge, but how far they are to be 
believed, or whether entitled to credence at all, isa question 
solely for the jury.’ His Honor gave this instruction, but 
added, “ But the confessions of the prisoner come before the 
jury untainted with fear or hope, and are entitled to all the 
weight to which such evidence is entitled; the fear or 
hope which vitiates confession must be such as to produce an 
impression that punishment or suffering may be lightened or 
avoided by such confession.” 

To this the prisoner’s counsel excepted, and asked his Honor 
further to instruct the jury that whether evidence is compe 
tent or not, ig a question for the Judge; but whether it is to 
be believed or not, is a question solely for the jury. His 
Honor declined so to charge, remarking that he had substan- 
tially so charged before. 

Verdict, Guilty; Rule, &c. Judgment, and Appeal. 


York, for the appellant. 
Attorney General, contra. 
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Reaper, J. Whether confessions are voluntary or are 
induced by fear or hope, is, of course, a question of tact; yet 
it is not for the jury, but is a question for the Judge. Before 
they can be heard by the jury, the Judge must decide that they 
were not induced by fear or hope. What is meant by fear or 
hope, and what sort of fear or hope will exclude them, is also. 
a question for the Judge; but it isa question of law. We 
cannot review his finding of the fact that there was or was 
not fear or hope, but we can review his decision of the law, 
as to what constitutes fear or hope. So that the admissibility 
of confessions isa mixed question of Jaw and fact, and 1s to- 
be passed upon by the Judge, and not by the jury. In this 
case his Honor decided the fact that the confessions were not 
induced by fear or hope. There was no exception to his. 
Honor’s opinion as to what constituted such fear or hope as 
would exclude the confessions; and therefore there was noth- 
ing in regard to his Honor’s admitting the confessions as evi- 
dence which we can review. State v. Andrew, Phil. 205. 

The prisoner asked for special instructions, which were. 
given by his Honor with a qualification, and the qualification 
was excepted to. The whole taken together is as follows: 
“Whether confessions are admissible at all as evidence is, 
like other evidence, solely a question for the Judge; but how 
far they are to be believed, or whether entitled to credence at 
all, is a question solely for the jury; but the confessions of the 
prisoner come before the jury untainted with fear or hope, and 
are entitled to all the weight to which such evidence is enti- 
tled; and the fear or hope which vitiates confessions must 
be such as to produce an impression that punishment or suffer- 
ing may be lightened or avoided by confession.” 

- The first exception to this instruction was, that the Judge 
told the jury that the confessions were “untainted with fear 
or hope.” The objection is unfounded. Whether they were 
tainted with fear or hope was a question for the Judge, not 
for the jury; and he did no more than tell them that he had 
decided that question, and it was not for them to look behind 
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his decision to see whether they were voluntary or involun- 
tary; that they were to take them as voluntary, but whether 
they would believe them was a question for them. 

The second exception is, that his Honor expressed an opin- 
ion upon the weight of the evidence. No; he only instructed 
the jury that the confessions were voluntary and they were 
éntitled to all the weight of voluntary confessions; but he 
expressed no opinion, as to their weight in this particular 
case, but told the jury that their credibility, their weight, was 
a question solely for them. It is true he went further and 
told the jury what sort of fear or hope would exclude confes- 
gions, which was not necessary for him to do, but what he said 
was correct, and it could have done the prisoner no harm, for 
he had before told the jury that this was a question for him 
and not for them, and that he had decided it. What he said 
was simply an explanation to the jury of the law in regard to 
the admissibility of confessions, and the rule by which he had 
been guided in admitting them. 

The second instruction asked for was right in itself, but 
there was no propriety in asking it a second time, as it was 
embraced in the first instruction. His Honor did not deny 
the correctness of the instructions asked for, but, on the con- 
trary, admitted it, by the declaration, that he had already 
given them, which was the same as to repeat them. His re- 
fusal to repeat them in terms was not error, but was a mild 
toleration of the importunate zeal of the prisoner’s counsel. 

The whole charge taken together was, (1) that the admissi- 
bility of the prisoner’s confessions was a question for the 
Judge, and not for the jury; (2) that they were admissible; (3) 
that whether the jury should believe tnem was a question for 
them; (4) that he had himself decided that they were not 
induced by fear or hope, and that the jury could not look 
behind his finding, and exclude them from consideration as 
competent evidence, untainted by fear or hope, which, if they 
had existed, would have induecd him to exclude them alto- 
gether. 

The only matter which has given us any trouble is the 
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doubt whether his Honor decided the question of fact cor- 
rectly as to the confessions being voluntary. The evidence is 
set out in the case, and was uncontradicted, and we can see 
that it tended to show fear or hope; but it wasa question of 
fact which we cannot pass upon. 

There is no error. This will be certified to the Genet 
below to the end that. the sentence of the law may be exe 
cuted. 


RopMaN, J., dissentiente. J dissent from the opinion of the 
majority of the Court in this case. I agree that the Judge 
below was right in admitting the evidence of the confession. 
But as I understand the words which he added to the prayer 
for instructions made by the counsel for the accused, their 
effect was to impair the unqualified power of the jury to pass 
on the weight of the confession as a part of the evidence. 
Probably the Judge did not so intend, but it seems to me that 
such is the natural meaning of his words. If this be so, it is 
clear that the Judge went too far. 


Dick, J. I concur with Justice Rodman. 


Per CURIAM. Judgment affirmed. 


THE CITY OF WILMINGTON o. JOHN R. DAVIS. 


By the Constitution of the State original jurisdiction of civil actions 

; is vested exclusively either in the Superior Courts or in Justices 
of the Peace; and. Justices of the Peace are required to be elected 
by the several townships; therefore, the act of Dec. 10th 1868, (amend- 
ing the charter of the City of Wilmington), so far as it gives to the 
Judge of the Special Court jurisdiction of certain penalties 
and fines, and the general powers of a Justice of the Peace, is void. 


ACTION, to recover a penalty, brought before Cantwell, J, 
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at “April Term 1869 of the Special Court of me a of WIL- . 
MINGTON, 

No statement of facts here is necessary. 

Judgment for the plaintiff, from which * the defendant 
apeeicd | 


No counsel for the appellant. 
Attorney General, contra, 


Ropman, J. This was an action brought before the Special 
Court of the City of Wilmington, to recover the penalty for a — 
violation of an ordinance of that city in keeping open a barber 
shop on Sunday. A question of jurisdiction meets us on the 
threshold, which cannot be avoided: Has the Special Court 
of the City of Wilmington any civil jurisdiction? Being a 
Court of limited and special jurisdiction, its jurisdiction must 
appear in all-cases, and cannot be presumed, as it might be of 
a Court'of general jurisdiction. By an act ratified Aug. 11th 
1868 (Acts of 1868, ch. 12, p. 18), the Legislature established 
a Special Court in the City of Wilmington, and gave it juris- 
diction over misdemeanors committed in that City. By an 
act ratified Dec. 18th 1868, entitled “An Act to amend the 
charter of the City of Wilmington,” the Legislature (sect. 2,) 
made all penalties and fines imposed by any ordinance of the 
City Government, recoverable before the Judge of the Special 
Court; and also (sect. 5) gave him all the powers of a Justice 
of the Peace. | 

It is by virtue of these acts that the Special Court claims 
the jurisdiction in question. Are they consistent with the 
Constitution? 

Article IV, Sect. 4, of the Constitution enumerates Special 
Courts as one of the classes of Courts in which the judicial 
power of the State is vested. Section 19 says, “The General 
Assembly shall provide for the establishment of Special Courts 
for the trial of misdemeanors in cities and towns, when the © 
same may be necessary.” Perhaps if this section stood alone, 
it might be contended that the Legislature, by virtue of its 
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general power to legislate where not forbidden, might never- 
theless confer civil jurisdiction on the Special Courts. How- 
ever convenient this might be, it seems to us te be expressly 
forbidden. Section 15 of Article IV says: “The Superior 
Courts shall have exclusive original jurisdiction of all civil 
actions whereof exclusive original jurisdiction is not given te 
some other Court;” and section 33 gives to the Justice of the 
Peace exclusive original jurisdiction of all civil actions foun- 
ded on contract, wherein the sum demanded shall not exeeed two 
hundred dollars &c. An action for a penalty is a civil aetion-. 
and is technically classed among those which are ex contractuz 
hence it would seem clear that a Justice of the Peace must 
have exclusive jurisdiction of it, when the amount claimed is 
within the constitutional limit. | 

The attempt by section 5 of the act of Dec. 18th 1868, to 
confer the power of a Justice of the Peace on the Judge of 
the Special Court cannot avail, for Art. VII, sec. 5 of the 
Constitution requires Justices of the Peace to be elected by 
the several townships, and the Legislature cannot change the 
mode of their appointment. With this view of the jurisdic- 
tion of the Special Court, it is unnecessary to consider the 
effect of the two city ordinances, the more especially as the 
mayor and aldermen can so easily clear them of any obscurity.. 
Action dismissed. | 

Let this opinion be certified, &c. 


Per Cura. | Action dismissed. 
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‘FANNIE E. MITCHENER ». THOMAS H. ATKINSON and others. 


A legacy of $20,000 to the testator’s widow,—upon a survey of the whole 
will and the state of his family and estate at his death,—declared to 
be a charge upon the whole estate and also upon the yearly produce 

of the land of his former wife, until the legacy is discharged or her 
children come of age; and in this latter respect, such children put 
to an election between their interest under the will, and their in- 
tetest as heirs to their mother. 


{The former decree in this case modified. See Phil. Eq. 23.) 


Petition to rehear a decree made at June Term 1866 of 
this Court. 

The case is reported in Phil. Eq., 23. 

The decree declared that the legacy of $20,000 given to the 
plaintiff was not chargeable upon the real estate of the testa- 
tor, and it was upon this point that a rehearing was prayed for. 

The important facts in the case were that one Agrippa 
‘Mitchener had died’in Johnston County in 1860, leaving an 
estate of some $80,000 in land, slaves and other property. 
The plaintiff was his second wife. Two children survived 
him, who were by his first wife. The deceased at the time of 
his death cultivated two farms: his home place, and a place at 
Smithfield Station which had been his first wife’s maiden land. 

The former of these was worth some $8,000, and the latter 
was more valuable; at the former were employed five horses 
and fourteen good hands, at the latter ten horses and twenty 
good hands; the slave women and children being divided 
between the two places in the like proportion. 

The parts of the will that are material are: 

Item: I leave to my beloved wife, Fannie E. Mitchener, my 
dwelling house-and all my household and kitchen furniture, 
except such part as may herein be disposed of, with the out- 
houses, and a sufficiency of cleared land next adjoining tor a 


Nors.—This case was decided at the last term, but inadvertently was 
not then reported. 
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three horse farm, with free access to all my wood lands for 
fuel, timber, &c., for and during her natural life or widowhood, 
with this express condition, that my said wife continue to 
reside upon the premises as her home. But if my said wife, 
Fannie E. Mitchener, should choose to marry, or remove her 
residence from this State, then and in that case my will, wish 
and desire is, that the furniture and other property thus loaned, 
shall return to my estate and be kept together for the benefit 
of my children. In like manner and on the same conditions, 
I leave unto my beloved wife the following negro slaves, to 
wit: Buck, Tanner, Debroe, Amy, Caution, Sophronia, Sarah, 
Wesley, Simon and Eliza; also two mules, my carriage and 
harness and carriage horses, buggy and harness, twenty head 
of stock hogs, four milch cows and calves, one yoke of oxen, 
one year’s support for herself and family. I give to my beloved 
wife, Fannie KE. Mitchener, as her own right and property the 
sum of twenty thousand dollars, to be paid by my executor or ° 
the guardian of my children, as the case may be, in eight 
annual installments, the first to be due twelve months after 
the date of my death, and to be paid as follows, to wit: One 
note of hand on Ethaniah M. Secor for the sum of one thov- 
sand dollars, and one on the same for fivehundred dollars, each of 
them bearing interest at seven per cent—the balance of said 
installment to be paid in money at any time when my said 
wife may desire; the remaining installments to be paid annually 
thereafter from the proceeds arising from the sales of the 


produce of my farm. 
* * * * * ¥ * 


All the rest and residue of my estate, whether real or personal 
or mixed, I give and bequeath unto my two children, John A. 
Mitchener and Alice Constantia Mitchener, to be equally 
divided between them, share and share alike, including all the 
personal property herein loaned to my wife, to them and their 
heirs forever. And I do hereby appoint and earnestly request 
my trusty friend Thomas H. Atkinson to be guardian for my 
said ehildren, and that he, the said Thomas H. Atkinson, as 
such guardian, shall cause my farms to be carried on from year 
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year, and that my estate in all respects be continued as if I 
were still living, until my said children arrive at the age of 
twenty-one years or marry, as the case may be, my intention 
being not to have my negroes scattered or hired, nor my estate 
deranged in any respect. 


_ By the results of the war the personalty had been so reduced 
in value, that the legacy of $20,000 could not be paid unless 
the land were liable therefor. - 


Fowle & Badger and Haywood, for the petitioner. 
Moore, contra, 


Pearson, C. J. When this case was before us at June 
Term 1866, (Phil. Eq. 23,) the plaintiffs counsel took the 
position that a widow was to be looked upon as a purchaser 
for valuable consideration, and the legacy of $20,000 was 
entitled to preference over all other legacies and devises. He 
rested the case on that position, and supported it by many 
authorities and very forcible reasonings. Without giving an 
opinion on the first part of this proposition, the Court held 
that as the widow took under the will, she was put to her 
election, and was not allowed also to claim against the will, so 
as to disappoint the intention of the testator. 

The attention of the Court was then turned to the position 
assumed by the counsel for the defendant, that this was a 
general pecuniary legacy, demonstrative in reference to the 
fund out of which it was to be paid, and although the first 
turned out to be inadequate, resort could not be had to any 
other part of the estate for its payment. The Court held that 
it was a general pecuniary legacy, with reference to a fund 
for its payment, and so far demonstrative; yet it was not con- 
fined to the fund indicated for its payment in the first instance, 
and must be paid out of the property embraced in the resid- 
-uary clause. 

Having decided these two points, the ease was taken to be 
disposed of, and no attention was given to the question 
whether the part of the home place not devised to the widow, 
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was, or was not subject to the payment of the legacy, and the 
matter is put off by the single expression, “of course this 
remark does not apply to the real estate.” 

We find now that there was an intermediate ground between 
the extreme position taken by the plaintiff’s counsel, and that 
taken by the counsel of the defendant, on the former argu- 
ment; and we are glad to have an opportunity for its consid. 
eration under the petition to rehear. 

For the plaintiff, it was contended: This legacy is a charge 
on all of the home place not covered by the devise to the 
widow; for after the first instalment, the remaining seven are to 
be paid annually out of the proceeds arising from the sales of 
the produce of the farm, and as the legacy can never be dis- 
charged in this way, as the proceeds of the sale of such produce 
will not keep down the interest, the plaintiff is entitled to have 
the land sold, and applied to the payment of her legacy. 

For the defendant, it was contended: The idea of this 
legacy of $18,000 being a charge on the home place is out of 
the question, for the whole tract is not worth $8,000, and the 
notion that the testator intended or expected this large sum 
to be paid off by the sales of the annual produce of this two- 
horse farm, is absurd. | 

We are satisfied that it was uot the intention of the testa- 
tor to have this large amount paid by the. proceeds of the 
sales of the annual produce of his home-place, after cutting 
off the part allotted to his widow; but looking at the whole 
will in connection with the condition of the testator’s affairs 
as disclosed by the answer, we think his intention was to 
charge not only the crops made at the home place, but also 
the crops made at the “ Smithfield Station place,’ with, the 
payment of this legacy to his widow. There was nothing 
absurd in this. On the contrary, it was.a very reasonable 
expectation, and an arrangement which would have been for 
the interest of his children, except for the happening of an 
unforeseen event, to-wit: the war and the emancipation of his 
slaves. He was worth some sixty or eighty thousand dollars, 
owned upwards of one hundred slaves, worked at his home 
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place five horses, and at the “Smithfield Station place,” ten 
horses. In concluding his will, he gives “all the rest and 
residue of his estate to his two children, appoints Thos. 
Atkinson their guardian, and directs him “to cause my farms 
to be carried on from year to year, and my estate in all 
respects to be continued, as if I were still living, until my 
children arrive at the age of twenty-one or marry; my inten- 
tion being not to have my negroes scattered or hired, nor my 
estate deranged in any respect.” In a former part of the 
will he had given his wife a part of the home place, including 
the dwelling house, furniture, &c., and $20,000, to be paid by 
his executor, or the guardian of his children, in eight annual 
installments. For the first, due twelve months after his death, 
he makes provision: “ the other seven installments to be paid 
annually from the proceeds arising from the sales of the pro- 
duce of my farm.” 

In the ‘Smithfield Station” farm he had only a life interest 
as tenant by the courtesy, and it belonged after his death to 
his children; but connecting the residuary clause with the 
clause giving the $20,000 to his wife, the intention is obvious. 
If not moved by affection, he was obliged to give his wife, 
who was not the mother of his children, this large legacy, a 
child’s part of his estate, to prevent a dissent, and to effect 
his purpose “not to have the negroes scattered or hired, nor 
his estate deranged in any respect;” and the arrangement he 
made for its payment by installments, was a very reasonable 
one. let the guardian of my children work the farms as I 
have been doing from year to year: by the time my eldest 
child comes of age this legacy can easily be paid off by the 
crops, and the children will then have all of my negroes to 
work their mother’s land. 

Assuming, then, that the testator charged the crops made 
at the “Smithfield Station place,” as well as the crops made at 
_ the home place, with the payment of this legacy, the case pre- 
sents a question of election. The children cannot in con- 
science take anything under their father’s will, if they refuse 
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to allow the rents and profits of their Smithfield Station plan- 
tation to be annually applied to the discharge of this legacy, 
for if so, they disappoint their father’s intention. They can- 
not claim under the will and also against it. If they elect to 
claim against the will, the plaintiff is entitled to a decree for 
the sale of so much of the home place as is not devised to 
her, and also all of the personal property not given to her 
absolutely or bequeathed to, the children, to be applied to the 
payment of her legacy; and also to an account of the services 
of the slaves up to the time of their emancipation, and of the 
horses, stock,-farming utensils, &c., handed over to the guar- 
dian, by the executor, and of the rents and profits of the 
home place. If they elect to claim under the will, they must 
account for the profits, to-wit: the use of the land and the © 
slaves on the farm at Smithfield Station, and also the remnant 
of the farm at the home place, up to the emancipation of the 
slaves; and after that date, the plaintiff will be entitled to 
the rents of the land until her legacy is satisfied, or the chil- 
dren arrive at age, and the question as to a sale of the home 
place will stand. on further directions. To enable them to 
make their election with a full understanding of the facts, the 
defendants are entitled'to a reference. 

The former decree is reversed so far as it is not consistent. 
with the opinion now declared by the Court. The cause will 
stand for further directions. 


Per CURIAM Order accordingly. 
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Writs signed in blank by Clerks, and handed to attorneys for their use, 
if subsequently filled up by the latter are regular and sufficient writs. 
At all events, such writs when returned and recetved by the Clerk 
are regular as against him. -Prosecution bonds taken by the Attor- 
neys in such cases are as if taken by the Clerks, and will prevent the 
incurring of the penalty for not taking such bonds, even although 
not returned at the first Court with the writ. 


{Wright v. Wheeler, 8 Ire. 184, cited and approved.) 


Dest for apenalty in not taking a prosecution bond, tried 
before Buzton, J., at Moore, Spring Term 1869. 

The plaintiffs here had been defendants in the suit in which, 
as was alleged, no ‘prosecution bond had been taken. It 
appeared that the writ in the former case had been handed in 
blank signed by the Clerk, to an Attorney, who afterwards in 
the Clerk’s absence filled it up; and that subsequently it was 
executed, returned and filed. It was also shown that the 
Attorney, before issuing it, had taken a prosecution bond, but 
that it was not filed in Court until the second term after the 
return of the writ. | 

Upon this state of facts the jury, under the instructions of 
his Honor, found a verdict for the defendant. | 

Rule &c., Rule discharged, Judgment, and Appeal by the 
plaintiffs. 


Dowd and McIver, tor the appellant, cited Shepherd v. Lane 
2 Dev. 148, and Wright v. Wheeler, 8 Ire. 184. 
No counsel contra. 


Pearson, C. J. We are of opinion that the act of the Clerk 
in signing the blank writ and handing it to the Attorney, was 
sufficient authority for him to fill the blanks; and that after 
the blanks were thus filled, it became a regular and and suffi- 
cient writ, like endorsing a note in blank, or signing a promis- 
sory note in blank, with authority to insert the true amount. 
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But at all events, as this paper was returned to the Clerk 
and received by him and regularly docketed by him as the 
writ or leading process in the case, by these acts he recog- 
nized and adopted the writ as regularly issued, and is conclu- 
ded from the defence that it was done by one not authorized 
by him. Wright v. Wheeler, 8 Ire. 184. 

The only question then is—did the Clerk take a sufficient 
prosecution bond before issuing the writ? 

Qui facit per alium, facit per se. Had the bond taken by 
the Attorney been returned at the same time with the writ, we 
presume no question ever would have been made about it: so 
the real objection is that the bond was not filed with the writ. 
But as the bond was filed in time for the purposes of the defend- 
ant, we are of opinion that the delay did not vacate the bond, 
or have the legal effect to prevent the acts done from amount- 
ing to a compliance with the requirements of the law. 


PER CURIAM. | Judgment affirmed. 


JOHN W. ATKINSON, Qui tam, vo. GEO. W. WILLIAMS 
and D. R. MURCHISON. 


The penalty for selling rosin in Wilmington without having it weighed, 
given by act of 19th March “1869, is not incurred where the rosin 
when sold was in transitu from Wilmington to New York, although 
the parties to the sale were both at the time in. Wilmington. 


Action for a penalty, tried by Russel, J., at NEw HAaNovrr, 
Spring Term 1869. | 

The rosin, in the sale of which it was alleged that the pen- 
alty had been incurred, had left Wilmington the day before 
by steamer for New York, and was then in transitu. The 
parties to the sale both resided in Wilmington, and the traus- 


action was bona, fide. 
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His Honor having given judgment;for the plaintiff, the defen- 
dant appealed. 7 7 


- Person, for the appellant. 
No counsel contya. 


Reape, J. ‘All rosin sold in the city of Wilmington shall 
be weighed,” &c.; and “ Any person selling rosin in the city of 
Wilmington without its having been weighed as aforesaid, shall 
forfeit,” &c., act 29th March, 1869. The seller and buyer in 
the present case lived in Wilmington, and the sale was made - 
there, but the rosin was not there, but was in transitu to New 
York. | | 

The question is, are the sellers liable to the penalty: 

They are not. The act was intended to regulate the local 
market of Wilmington, in regard to things present and sold 
there. How could the rosin be weighed when it was not 
there ? | 

Whether if the rosin had been sent out of the market and 
then sold to avoid the operation of the act the penalty would 
have attached, is a question not before us, because it is stated 
that the transaction was bona fide. | 

The judgment below is reversed, and judgment here for the 
defendants. 


PER CURIAM. Judgment reversed. 


JAMES H. GREENLEE v. T. Y. and J. M. GREENLEE. 
The act of March 16th 1869, (Stay Law) does not profess to authorize 


the continuance of causes then pending on issues regularly joined 
upon the ordinary pleas for delay. 


Dest, before Henry, J, at McDowsE 1, Spring Term 1869. 
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The defendant having moved, under the act of 16th March 
1869, for a continuance of the cause then pending upon the 
usual pleas for delay, His Honor allowed the motion. The 
defendant excepted, and appealed. 


Phillips & Merrimon, for the appellant. 
No counsel contra. 


SETTLE, J. The writ was returned to Spring Term 1867, 
counsel appeared upon both sides and marked their names, 
-and the case was continued from term to term, until Spring 
Term 1869. | 

The statement of the case sent here recites, that “ dilatory 
pleas having heretofore been entered by defendants, and the 
cause standing upon the trial docket at this term (Spring 
Term 1869), the attorney for the plaintiff moved for judgment, — 
&c., which motion was refused by the Court, and the cause 
ordered to be continued under the act of the legislature, rati- 
fied March 16th, 1869.” Admitting for the sake of argument, 
the validity of this act, we find nothing in it to warrant the 
conclusion at which his Honor seems to have arrived. It. 
provides, “that all civil actions in which issues have been 
joined, shall stand for trial at Spring Term 1869; provided, 
that issues of Jaw or fact which have been joined in pursuance 
of laws and ordinances heretofore passed, and known as Stay 
Laws, shall be considered as having been illegally joined,” 
and the pleadings in such cases are to be regulated according 
to the provisions of this act, &c. _ | 

In this case issues had been joined upon pleas entered 
according to the regular course of the Court, and it stood for 
trial upon the docket at Spring Term 1869. 

How does it appear that issues had been joined in pursu- 
ance of any law or.ordinance passed and known as Stay 
Laws ? | 

The Stay Laws gave further time to plead upon the payment of 
certain installments, &c., and it was not the practice to enter 
pleas or join issue when these terms were complied with. If 
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not complied with, but only pleas entered according to the 

regular course of the Courts before the introduction of Stay 

Laws, judgments were entered at the proper terms as a matter 

of course, and no one supposed these cases to be embraced or 

in any wise affected by the provisions of the Stay Laws. 
There is error. Let this be certified &. 


Per CuRIAM. | _ Order accordingly. 


THE STATE ev. JOHN HORTON. 


Lf a bill of indictment be endorsed ‘‘a true bill,” by mistake, when the 
Grand Jury had ordered their Clerk to endorse it ‘‘7a¢ a true bill,” 
the defendant may show that fact by affidavit or otherwise, either 
upon a motion to quash or upona plea in abatement, and there- 
upon the indictment should be quashed. 


(State v. Cain, 1 Hawks, 352, State v. Roberts, 2D. & B. 542, and State 
vy. Barnes, 7 Jon, 20, cited and approved.) 


oe before Henry, J... at WATAUGA, Spring Term, 
1869. 

The defendant moved to quash the indictment, and offered 
to show that the endorsement, “a true bill,” was entered by a 
mistake of the clerk of the grand jury, the finding having 
really been ‘not a true bill.” 

His Honor directed the aetendant to file a plea in abate- 
ment to that effect, which having been done the Solicitor 
demurred. 

Judgment for the defendant, and Appeal by the State. 


Miiorne General, for the State. 
No counsel contra. 


ReaD, J. Undoubtedly one can not be put on trial for a 
crime before a true bill has been found against him “by the 
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grand jury; and whether a true bill has been found, is, of 
course, a question of fact to be determined by the Court 
before the defendant can be required to appear and make de- 
fense. The indictment itself, with the endorsement of the 
grand jury, returned in open Court, is the usual evidence of 
the fact; and when the Court receives the indictment with the 
endorsement, it becomes a part of the judicial proceedings in 
the case, and the defendant is put on trial before the petit 
jury. But the defendant has a right first to enquire whether 
he has been charged by the grand jury. The indictment 
endorsed “a true bill,” is prima facie sufficient, but it would 
be strange if that which was done in his absence were conclu- 
sive. Hehas the right to allege and to prove that no true 
bill has been found, and to have that which falsely purports 
to be such, quashed, and tobe discharged. In Bishop’s Crim- 
inal Law, sec. 448, itis said: “It has sometimes been laid 
down, and it is the doctrine which seems to prevail in some 
of our States, that the motion to quash can be founded only on 
some defect apparent on the face of the indictment. Indeed, 
this is everywhere a sort of general rule; but the better doc- 
trine is, that the Court in its discretion will look into what. 
is brought to its attention outside the indictment, and even 
outside the record in the cause. Thus the prosecuting attor- 
ney may admit the existence of a fact, or the fact may be 
made to appear on affidavit; and in either case, the extrinsic 
matter will be considered in connection with the indictment, 
as constituting the basis for a motion to quash.” In support 
of this the author quotes State v. Cain, 1 Hawks, 352; in 
which case the indictment was quashed on a motion of the 
the defendant, upon the admission of the prosecuting attorney 
that the bill was found upon the testimony of one of the 
grand jurors who had not been sworn in Court and sent in as 
a witness. In the subsequent cases of State v. Roberts, 2 
Dev. & Bat., 542; and Statev. Barnes, T Jon. 20, the doctrine 
is sustained, and it is said that a motion to quash, ora plea in 
abatement will he. 

In the case before us, therefore, the matter might have beem 
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heard either upon the motion to quash, or upon the plea, and 
upon the fact appearing to be that the grand jury had really 
found “ not a true bill,” the defendant ought to have been dis- 
charged. But as the indictment was against the defendant 
and another, and as quashing it as to one might have affected 
it as to the other, and, indeed, in all cases where such a defect 
as in this case appears, it would be better practice to call the 
foreman of the grand jury, and let him make the return speak 
the truth. In the absence of the foreman, proof might be 
made in any other legitimate mode, the correction made, and 
the defendant discharged. In this case the fact being as 
alleged, the defendant was entitled to be discharged, and as 
that would have been the effect of his Honor’s ruling, there 
is no error. | 
This will be certified, &e. 


PER CURIAM. No error. 


ented 


FREEMAN HURDLE 2, JOHN F,. LEATH. 


‘Where doubts as to the propriety of an investment by a guardian are 
sought to be removed by him by false swearing, the question will be 
decided against him. | 


If a bond with two obligors, of whom the principal is solvent and the. 
surety doubtful, be accepted by a guardian, he is liable if the money 


be lost. 

Depreciated bank notes produced by a guardian on settling his accounts, 
are not to be allowed him at par; and gucere if they should be allowed 
at all unless some satisfactory explanation accompany their pro- 
duction. | | 


(Boyett v. Hurst, 1 Jon. Eq. 167, cited and approved.) 


Exceptions to thereport of the Clerk made under the order at 
last Term, ante 366. | 
_ The whole matter appears in the Opinion. 
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Bailey, for the exceptions. 
Bragg, contra. 


Srertie, J. This case was before us at the last term, ante 
366. We have examined with care the voluminous papers 
which accompany it, and find that the investigation is much 
simplified by the elaborate report of the Clerk of this Court, 
to whom the case was referred. 

It was argued at this term upon exceptions to his report. 
‘We will consider them i in their order. 

The defendant excepts: | 

1, “Because the Clerk disallows as a voucher and credit to 
the defendant, the single bill signed by J. L. Garrison as prin- 
cipal, andFreeman Walker, F. Garrison, Susan P. Ector, and 
Eliza J. Ector, as sureties, for the sum of $2435, due one day 
after date, and dated June 5th 1860.” 

‘This exception isoverruled. 

The defendant states distinctly in his answer, that he had 
“continued the money of his wards in the hands of the original 
borrowers, who were regarded by the community as amply 
solvent.” He states further that he “has now the aforesaid 
bonds, taken for the loan of his ward’s money, on the follow- 
ing persons, and at the following times, to wit: one on J. L. 
Garrison, and as sureties, Freeman Walker, F. Garrison, 
Susan P. Ector and Eliza J. Ector, for $2485, and executed 
June" 5th 1860.” The proof puts it beyond all doubt that the 
bond was executed originally by J. L. Garrision and Freeman 
Walker only, and that F. Garrison, Susan P. Ector and Eliza 
J. Ector did not execute it on the 5th of June 1860, They 
added their names to the bond some time in the year 1866; 
upon what consideration or for what purpose, the defendant 
_ does not feel called upon to explain. It is to be observed that 
this important disclosure did not come from the defendant; on 
the contrary, he concealed it, and examined all of his witness- 
es as to the solvency of J. L. Garrison, Freeman Walker, F. 
Garrison, Susan P. Ector and Eliza J. Ector, in June 1860. 
He put himself upon this issue in his answer, and he tried to 
maintain it by proof. Shall he be permitted to change front 
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and say that the fact, that the three last named obligors signed 
in 1866, when he had sworn that they did so in 1860, is an 
immaterial circumstance? Itisa circumstance which suggests 
forcibly that he was aware of the insufficiency of the original 
bond, and of his negligence in respect to the same; and that 
this was a contrivance to give it the appearance of being 
amply good, and thereby enable him to palm it off as a pay: 
ment upon his wards. 

“Where the profits of any ward’s estate shall be more than 
éufficient to maintain and educate him, the guardian shall lend 
the surplus and all other sums of money in his hands belonging 
to such ward, upon bond with sufficient security, to be repaid 
with interest annually; and all bonds, notes and other obliga- » 
tions which he shall take as guardian, shall bear compound 
interest, for which he shall account; and when the debtor or 
his sureties are likely to become insolvent, the guardian shall 
‘use all lawful means to enforce the payment thereof, on pain 
of being liable for the same; and he may pay the same to the 
ward on settlement with him.” Rev. Code, ch. 54, sec. 23. 

fas the defendant used all lawful means to enforce the pay- 
ment of this bond? No. On the contrary, he claims credit 
for prudence in having kept the fund in the hands of the 
“original borrowers.” 

There was much discussion at the bar as to the legal effect 
of this alteration of, or tather addition to, the bond. We will 
fot trouble oureelves with the consideration of that question; 
for it is admitted by all, that if the bond was altered for & 
Fraudulent purpose, the guardian ought hot to be allowed to 
ase it in a settlement with his wards. Courts will not coun- 
tenance, much less encourage, bad faith. We entertain no 
doubt of a fraudulent purpose: the facts admit of no other con- 

2. “The defendant also excepts to the disallowance of the 
single bill signed by Frances Hornbuckle, as principal, and E. 
F. Watson, as surety, dated April 8rd 1861, for $2135.” 

This exception is overruled. 

There is a mass of conflicting testimony as to the solvency 
of Dr. Watson, the surety, in 1861. 
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We will not attempt to review it here, being satisfied that 
it justifies the report of the clerk, in the assertion, that “while 
the evidence shows that the principal obligor was solvent and 
good for the sum named, it also shows that there was great 
doubt as to the solvency of the surety, E. F. Watson; that 
while the said Watson was reputed to have a large estate at 
the time he signed the bond, he was also reputed to be greatly 
involved and doubtful at the same date.” Our statute makes 
it the duty of the guardian to lend the money of his ward 
upon “bond with suffictent security.” This language has 
received judicial interpretation, and means that not only the 
principal in the bond must be szfficient, but the surety also | 
must come up to this high standard. In Boyett v. Hurst, 1 
Jon. Eq. 167, we fined this position stated in the following 
strong language: “ Suppose a guardian lends the money of his 
ward to a person who has property in possession to the value, 
say, of $100,000, and is not at all embarassed, nor engaged in 
any business of a hazardous nature, and it should happen that. 
the borrower suddenly fails; the loss will undoubtedly fall 
upon the guardian: for, although he took a good note, yet he 
neglected to take good and sufficient seeurity, and has not. 
complied with the spirit of the statute; the policy of which 
is to require the investment to be secured by the bond or note: 
of some person in addition to the borrower.” 

3. “The defendant excepts to the report of the clerk, be 
cause he has not allowed the defendant any commissions, 
either on his receipts or disbursements.” 

This exception was abandoned; as it appeared from the 
report that the clerk had allowed the defendant five per cené. 
commissions on all his receipts and disbursements. 

4.“The defendant excepts also because the clerk has 
charged the defendant with an excess of disbursements over 
interest, in the account of George D. Hurdle.” 

This exception was not pressed upon the argument, and 
being untenable, we dismiss it without comment. 

5. ‘The detendant also excepts to the report, because the 


JUNE TERM, 1869. 601 


Hz parte ScHENCK. 


clerk disallows the bank notes received by this defendant and 
on file here, at par.” 
_ This exception is overruled. 

We are inclined to think that there was more ground for 
an exception by the plaintiff than by the defendant, on this 
point. It was the duty of the guardian as we have seen, to 
lend this money on bond with good security. Had he done 
30’? Qn this point he leaves us without light. But supposing © 
that he had performed his duty in this respect, why did he 
change the investment just before the Surrender, and take in 
payment of a good bond in currency which was greatly depre- 
giated? What were the circumstances which rendered this 
change necessary or even prudent? This requires explana- 
tion, but the defendant has not seen fit to give us any. 

The Clerk allows the defendant the value of the bills at the 
time they were received, to-wit, twenty-five cents in the dol- 
lar. He certainly has no right to complain. 

Let a decree be drawn in conformity with this Opinion. 


Pee Curiam, Decree accordingly. 


Ex parte DAVID SCHENCK. 


“Where a prima facie ease is made, either upon affidavit or other suffi- 
ecient proof, a rule nisi is granted, as of course. 

(Certain expressions in an affidavit—relied upon as impairing its effect, 

Held to be surplusage. ) 

(x parte Moore, ante 369, cited and approved. ) 


Arripavit, for a rule against a sheriff, before Logan, J., at 


Lincoty, Spring Term 1869. 
The facts are stated in the Opinion. 
His Honor discharged the rule, and the affiant appealed. 


Bragg, for the appellant. 
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Hoke, Bynum, Fowle & Badger, and Phillips & Merrimon, 
by leave, for other parties interested. 


Prarson, 0. J. Whena prima facie case is made, either 
upon affidavit or other sufficient proof, a rule nisz is granted 
as of course, Lx parte Moore, at this term. 

The affidavit sets out that regular executions were in the 
of hands King, as sheriff, under which he levied upon, advertised 
and sold at public auction, the land in question, according to 
law; that the affiant was the last and highest bidder, and the 
land was knocked down to him, and that he prepared a regular 
sheriff's deed, and tendered it to the sheriff for execution, and 
offered to pay the amount of his bid. Had the affidavit stopped 
here, the affiant, on a prima facié case, was clearly entitled to 
the rule. 

But the affidavit goes on to set out. that the land had been 
“divided into smaller tracts as the law provides,” and a por- 
tion of 218 acres, valued at $13.75 per acre by freeholders 
chosen by the parties, as provided by statute, was after due 
advertisement, offered for public sale, &c., “and knocked 
down to the affiant, as purchaser, at the price of $2.00 per 
acre. This caused the difficulty. Should it be allowed the 
effect of so impairing the prima facie case as to warrant the 
Judge in refusing the rule; or should it be treated as surplus- 
age, under the maxim utile per inutile non vitiatur ?” 

‘Jt was an attempt to elicit the opinion of the Judge upon a 
grave constitutional question, before the sheriff could be heard, 
and without allowing him the aid of a full argument. We 
think it ought to have been treated as surplusage. In this 
Court the constitutional question. was argued by counsel for 
the affiant, and counsel was heard in reply as amicus curiae; 
but we are satisfied the question is not before us, and we will 

not prejudge it. 

The ruling of his Honor is reversed, and a sspeeanE will 
issue in conformity to this opinion. The affiant will pay the 
costs of this Court. No attorney’s fee to be taxed. - 


Peg Curiam. Judgment reversed. 
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S. DIXON, DAVIDSON & CO., «. JAMES PACE. 


Where an agent received money from his principal with specific in- 
structions to pay it to a certain creditor, which he failed to do, but 
made a different application of it for the principal’s benefit, and the 
creditor made no demand upon such agent until after he had parted 
with the money, and accounted for it with the principal; Held that 
the creditor could not look to the agent for such money. 

(Strayhorn v. Webb, 2 Jon. 199, Draughan v. Bunting, 9 Tre. 10, and 
Ingram v. Kirkpatrick, 6 Ive. Eq. 463, cited and approved. ) 


AssumpsIT, tried before Zourgee, J., at Spring Term 1869 
of the Superior.Court of CHATHAM. | | 
_ The plaintiffs declared for goods sold and delivered, and 
also for money had and received to their use. | 
It was in evidence that certain castings suitable for mills 
had been furnished in Febuary 1859 to one Evans by the 
plaintiffs, at the instance of the defendant professing to act 
on behalf of Evans. The parties differed as to the right of the 
plaintiffs to charge the defendant with the value of said goods in 
this action, but as no exception is taken to the ruling of the 
Court upon those questions, the evidence is here omitted. 
Upon the second count it was shown that the defendant, who 
as wheelwright had superintended the erection of the mills, had 
received from Evans onaccount of the plaintiffs, about March 
1866, the sum of two hundred and fifty dollars; that in Novem- 
ber 1860 he had rendered an account to Evans by which it 
appeared that the latter owed, on account of work and mate- 
rials about said mill, to himself the amount of $185; to the plain- 
tiff, more than $700.00, and to one Whitney $400.00. Credit 
was then given for $250, (without stating to whom paid), and 
also for $80, as having been paid by Evans, and a general 
balance struck of more than $1,000; that in February 1861, 
Evans sent to the defendant upon that account, $600, of which 
the latter paid to the plaintiffs $250; this was all the money 
paid to the plaintiffs by the defendant, upon behalf of Evans, 
at any time. 


604 IN THE SUPREME COURT. 
Drxon. Davipson & Co., v Pace. 


It was also in evidence that the defendant out of the $850 
received from Evans as above, had paid (besides the $250) 
to Whitney about $330, to other persons having claims against, 
Evans on account of the mill, more than $80, and had retained 
his own debt of $185; and upon being introduced as a witness 
he testified that he had accounted to Evans for the whole of that 
amount. 

Some time after the payment of the $250, the plaintiffs de- 
manded of the defendant the payment of their account for 
castings, and for any moneys received for them by him because 
of such account, and on his denying any liability to them, this 
suit was brought. 

Upon this part of the case the plaintiffs asked the Court to 
instruct the jury that if they believed that the defendant had 
received $250 in March 1860 from Evans, with specific direc- 
tions to apply it to the account of the plaintiffs, and he had 
failed to do go, the latter could recover in this action notwith- 
standing that the defendant previously to a demand by the 
plaintiff, had paid out upon account of Evans all the money 
that he had received from him; and that the voluntary pay- 
ment subsequently by the defendant of the $250, out of a sum 
not specifically is to the plaintiffs, did not cure his 
previous default. 

His Honor declined to give this instruction, and told the 
jury that if they believed that at the time of the demand upon 
the defendant by the plaintiffs} the former had accounted with 
Evans for all of the $850 received from him, they should find 
for the defendant. 

The plaintiffs excepted. 

Verdict for the defendant; Rule for a New Trial; Rule dis- 
charged; Judgment, and Appeal. 


York, for the appellants. 
Phillips d& Merrimon, contra. 


Pearson, C. J. There isnoerror. As the plaintiffs’ coun. 
sel has not filed a brief, we are at a loss to see on what grounds 
the ruling of his Honor is excepted to. 
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To give the plaintiff a cause of action against Pace, it was 
necessary to notify him that the plaintiffs accepted him as their 
debtor, and had discharged Evans by giving him credit for 
the amount. Thisit was in the power of the plaintiffs to do 
at any time while the defendant had the money in hand, but it 
was too late to do so after the defendant had applied the money 
to the use of Evans in other ways. 

True, the defendant received $250 from Evans with specific 
instructions to pay it to the plaintiffs, but the plaintiffs did 
nothing to vest in them a right of action against the defend- 
ant. Their condition was not changed, and they paid no 
consideration whatever, by which they could acquire this sup- 
posed right of action. The defendant was the agent of Evans, 
the money was subject to his control, until the plaintiffs did 
something by which to acquire a right to it, and the fact that 
the defendant made a different application of the money from 
that which he was directed to make, was a matter between 
him and his principal, in which the plaintiffs had taken no 
steps to acquire a right to interfere. Strayhorn v. Webb, 2 
Jon. 199. 

In Draughan v. Bunting, 9 Ire. 10, the plaintiff had paid 
the debt to the bank, and that was the consideration by which 
he acquired a right of action for the money in the hands of 
the defendant. In Ingram v. Kirkpatrick, 6 Ire. Eq. 463, it is 
held that creditors secured by a deed of trust acquire rights 
under it without any act on their part, on the ground that the 
property passes by deed, and the maker may declare trusts 
without consideration, and it is expressly distinguished froma 
mere agency like the case we have before us. 

In such agency the Court say the matter is between the 
principal and his agent, until third persons do sométhing by 
which to give them rights. 


Per OURIAM. — Judgment affirmed. 


39° 
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CITY OF NEWBERNE vo. JAMES W. JONES. 


Where persons mutually contested the claims of each other to be regar- 
ded as Mayor &e., of a municipal corporation, and one party had 
brought en action in the name of the corporation, in order to test 
the question, Held, that upon the case coming by appeal to this 
Court, an Attorney, cluiming to be counsel for the plaintiff and 
authorized under its seal, although perhaps appointed by the other 
party, had aright, even against the protest of the Attorney who 
brought the action and had been recognized up to that time as the 
Attorney upon record although without authority under seal, to have 

the action dismissed. 

(Day v. Adams, ante 254, Walton v. Suggs Phil. 98, cited and approved). 


Action for a penalty under a city by-law, tried before 
Thomas, J., at CRAVEN, Spring Term 1869. 

The action began by summons before a magistrate, charging 
the defendant with violation ofa city by-law in regard to tying 
horses to shade trees within its limits. 

The complaint set forth elaborately the right of the plain- 
tiff to-bring the action, and the answer set up as a defence, at 
length, the claim of other parties to be the rightful city gov- 
ernment. 

Judgment before the magistrate was given for the plaintiff; 
but in the Superior Court this was reversed, and the plaintiff 
appealed. | 

The manner in which the case went off in the Superior Court 
appears in the opinion. 


Green, and Seymour & Haughton, for the respective parties. 


SETTLE J. It is obvious that the purpose of this action is to 
obtain a decision as to the rights of the two parties who claim 
the powers of government in “the City of Newberne.” 

However desirable it may be to have the question settled, 
we think that we are ‘cut off from a consideration of the 
merits, by a motion which has: been’submitted in the cause. 

When the case was called, Mr. Green presented himself and 
claimed to be the Attorney of “The City of Newberne,” insist. 
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ing that this appeared from the record of the case now before 
the Court. Mr. Seymour, with whom was Mr. Haughton, 
moved the Court to substitute hisname (Mr. Seymour’s) for 
that of Mr. Green on the record, as Attorney for “The City 
of Newbern,” and that he be allowed to dismiss the suit. In 
support of this motion Mr. Seymour produced a power of 
attorney under the common seal of the corporation of “The 
City of Newberne,” authorizing him to act_as attorney gen- 
erally, and specially directing him to take steps to dismiss this 
suit. 

Mr Green cited several authorities as to the rights and duties 
of an attorney of record, and called our attention particularly 
to Day v. Adams, ante 254, and to Walton v. Sugg, Phil. 98, 
but we think that the principle of those cases does not apply 
to the case before us. 

It is admitted that after an attorn ey has entered an appear- 
ance and has been recognized by the Court as attorney in the 
cause, no written authority can be required of him at a subse- 
quent time. But this evidently means that the opposite party 
shall not call in question his authority, unless he doesso within 
the time, and in accordance with the provision of the statute. 

It is also true that after such appearance and recognition 
an attorney cannot quit the cause or be discharged by his 
client, without leave of the Court. But this proposition is 
based upon the idea that there had once been a privity between 
the client and his attorney. It would be strange, indeed, if a 
plaintiff should not be permitted to dismiss a suit prosecuted 
in his name, and at his risk, which had been instituted without 
his knowledge or consent 

The only question before us at present is, who is entitled to 
represent the corporation known as “The City of Newherne?” 

Tt was formerly held that a corporation, not being capable 
of a personal appearance, could only appear by attorney 
appointed under the common seal; but this rule has been dis- 
carded, and later authorities establish the principle that a 
corporation may by vote, or other corporate act not. under 
seal, appoint an agent whose acts and contracts, within the 
scope of his authority, will be binding upon the corporation. 
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The cases which establish this principle are those in which 
other parties have sought to fasten responsibility upon corpor- 
ations; but here the trouble seems to be a domestic one, and 
is confined to the house of the plaintiff. The question recurs, 
has “The City of Newberne” by any corporate act.either with 
or without seal, authorized the institution of this suit? 

Mr. Green claims to be the attorney of record, and says 
that -we ought not to look behind that fact. Mr. Seymour 
produces a general power of attorney, under the common seal 
of the corporation of “The City of Newberne,” with special 
directions in regard to dismissing this suit. | 

In a contest between attorneys claiming to represent “The 
City of Newbern,” we do not feel at liberty to look behind the 
common seal of that corporation. 

The motion is allowed, and the action must be dismissed at 
the cost of the plaintiff. 


Per CURIAM, Action dismissed. 


WILLIAM SALMS, Ex’r., &. 0. J. ML & J. A. MARTIN and 
others, 


A deed, the consideration of which is the prospective support of the 
bargainor, is valid as a bargain and sale; and if the vendor be 
proved to be the mother of the vendees, also, as a covenant to stand 
seized. | 

Semble, that under the provisions of ch. 37, sec. 1, of Rev. Code, a 
conveyance of Jand in North Carolina: does not require a consider- 
ation (except so far as required by the policy in. favor of creditors, 
and purchasers for value), but ordinarily is valid if executed and 
registered, as there required,,withaut the addition of. any of ‘the 
former ceremonies, | 

_ (Jackson v. Hampton, 8 Ire. 457, cited:and. approved.) 


Petition to sell land for assets: tried before Logan, J., at 
Gaston, Spring Term 1869. 
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In this case a question arose as to the title to the land 
sought to be sold: whether the testatrix had conveyed 
it by a deed duly executed, and registered, and made “in con- 
sideration of her support during her natural life by the 
vendees.”’. 

It was contended by the plaintiff that the deed was invalid, 
for want of a proper consideration. 

It appeared in evidence that the vendor was mother of the 
vendees; that at the time of making the conveyance she re- 
tained property enough to pay her own debts; that the ven- 
dees had previously for several years supported her, and that 
they continued to do so until her death. 

His Honor being of opinion that the deed was void, gave 
judgment accordingly, and the defendant appealed, 


Bragg, for the appellant. 
Hoke, contra, 


Dick, J. The defendants, by accepting the deed mentioned 
in the pleadings, incurred the responsibility of maintaining for 
life the testatrix of the plaintiff. If they had at any time 
failed to comply with the terms of this contract, they would 
have been liable in an action at law for damages. The testa- 
trix at the time of the execution of her deed, acquired a cer- 
tain and fixed right of maintenance against the defendants. 
For the land conveyed she received a guid pro guo, a valuable 
consideration, which was sufficient to support her deed. If 
she had made merely a contract for the sale of her land 
founded upon such a consideration, a court of equity would 
have enforced it specifically upon the application of either 
party. We think that it may be stated as a general principle, 
that any consideration in a contract which would induce a 
court of equity to exercise its discretionary power of specific 
performance, will be sufficient to give effect to a deed of bar- 
gain and sale; which, having its force and operation by virtue 
of the statute of uses, requires a valuable consideration to 
support it. 2 Co. Inst. 671, 2 Christian’s Black. 336, Note, 
4 Kent. 495. 
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There seems to be some diversity of opinion among the text 
writers as to the consideration necessary to support a deed of 
bargain and sale. It is admitted by all that a valuable con- 
sideration is necessary to raise a use, but some insist that by 
a bargain and sale of land no use arises, unless there is a 
money consideration; inasmuch as a@ sale, ex wi termint, 
implies a transfer of property for money. The rule requiring 
a consideration to raise a use, has become merely nominal and 
a matter of form, and it is now generally agreed among law- 
yers, at least in this country, that a valuable consideration, 
1. é.., “money or money’s worth,” is a sufficient consideration 
to support a bargain and sale. Jackson v. Hampton, 8 Ire. 
457. The law is very liberal in assisting deeds in the matter 
of consideration, and when none is expressed, or sufficiently 
expressed, one may be proved on any trial where the validity 
of such deed is called into question. 

It would not require a strained construction to make the 
deed before us operate as a covenant to stand seized to uses. 
It is in evidence that the grantees are the children of the 
grantor, and that for more than five years before the execu- 
tion of the deed they had lived with the grantor, and kindly 
performed the filial duty of maintaining and taking care 
of their old and infirm mother; and it is but natural to sup- 
pose that in making the deed she was in some degree influ- 
enced by maternal affection. But it is unnecessary to con- 
sider this question further,as the grantees faithfully performed 
their contract of maintenance until the death of the grantor, 
and thus have a valuable as well as a good consideration to 
support their deed. 

The deed cannot be invalidated on the ground of construc- 
tive fraud as to creditors, for it is admitted that the grantor 
at “the time of making the deed retained property fully suffi-. 
cient and available for the satisfaction of her then creditors.” 
Rev Code, ch. 50, sec. 38. If this deed had been a voluntary 
one, it would have been good as to creditors, but the grantees 
are purchasers for a full and valuable consideration, and their 
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vested rights cannot be interfered with for the benefit of the 
ereditors of the grantor. | 

There is another question arising in this case, which we 
desire to suggest to the profession for their mature considera- 
tion. The statute of uses was in existence as a modification 
of the common law at the time of the settlement of this coun- 
try by our ancestors, and consequently became a part of our 
law. Conveyances deriving their force and operation from 
that statute have always been regarded as effectual in this 
State; in fact, a bargain and sale has been almost universally 
used in the conveyance of our lands. But it is a question 
worthy of consideration, whether the statute of 1715, ch. 7, 
(Rev. Code, ch. 37, sec. 1,) has not done away with not only the 
ceremonies of the old common law conveyances, but also those 
which operate upon the technical theory of raising a use, 
under the statute of uses. It seems to ,us, upon a fair con- 
struction of said statute, (Rev. Code, ch. 37, sec. 1,) that a 
deed executed and registered as reqvired, will be valid, and 
pass an estate in lands, even without a consideration, when it 
does not come in conflict with Rev. Code, ch. 50, sec. 1 and 2, 
(13 and 27 Eliz.) Why should not the solemn and deliberate 
act of the grantor import:a sufficient§consideration, and give 
validity to his deed? And whyshould he be compelled to use 
@ pepper-corn, or some other merely nominal consideration to 
set in operation the old machinery of the statute of uses? 
We are inclined to think that our statute has swept away not 
only livery of seisin, but the other technical ceremonies of 
the common law in the execution of conveyances. 

We do not decide the question suggested, as it is unneces- 
sary to do so in the case before us. The judgment in the 
court below must be reversed, and the petition dismissed. 


Per CURIAM, Judgment reversed. 
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P. N. HEILIG and others », THOMAS STOKES and J. N. PEN- 
NINGTON. 


That a provisional injunction is granted before the issuing of a sum- 
mons in the case, is a mere irregularity, which if waived by the de-. 
fendant, the Court will not notice sua sponte. 

The Constitutional prohibition (Art. 4, Sec. 10,) of trials of ‘‘issues 
of fact” by the Supreme Courts extends to issues of fact as hereto- 
fore understood, and does not hinder that tribunal from trying, (ez. 
gr.) such questions of fact as may be involved in a consideration of 
the propriety of continuing or vacating an order for a provisional 
injunction. 

The common injunction {as distinguished from the special) is directed. 
against a parity to some suit that involves an equity which it is de-. 
sired to protect; and therefore does not include a provisional injunc- 
tion (as here) in favor of a creditor, against his debtor and a third 
person who are alleged to be conspiring to defraud him, | 

Therefore, in such a case the injunction will be continued, if it appear 
reasonably necessary for the protection of the plaintiff’s rights 
until the trial. 

(Patrick v. Joyner, ante 5738, Capehart v. Mhkoon, Bus. Eq: 30; Thigpen 
v. Pit, 1 Jon. Eq. 49, Monroe v. McIntire, 6 Ire. Eq. 65, cited and 
approved. ) 


InsunctTion, before Buxton, J., upon a motion to vacate 
the order, at Stanty, Spring Term, 1869. | 

The facts are stated in the Opinion. 

His Honor declined to vacate the order, and the defendants 
appealed. 


Ashe, Montgomery and Battle & Sons, for the appellants. 
Blackmer & McCorkle, Phillips & Merrimon and W. A. 
Moore, contra. 


Ropman, J. The Code of Civil Procedure, Sec. 70, requires. 
that every action shall be commenced by issuing a summons: 
Sec. 188, abolishes the writ of injunction as a provisional 
remedy, and substitutes an injunction by order. Sec. 190 says 
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that the injunction may be granted at the time of commencing 
the action or at any time afterwards before judgment; and the 
cases in which it may be granted are defined in Sec. 189. 
This action was not commenced by summons, but by a com- 
plaint in the nature of a bill in equity for injunction and relief, 
and the summons issued after the granting of the injunction. 
The defendants however appeared and answered, and moved 
to vacate the injunction, taking no exception on account of 
the irregularity and thereby waiving it. Weare therefore 
not precluded in this case, as we were in Patrick v. ae 
ante 573, from considering the case on its merits. 

The plaintiff alleges, in substance, that he is a creditor by 
bond of the defendant Pennington, that Pennington, conspir- 
ing with Stokes, fraudulently and with the intent to defeat 
the plaintiff’s claim, made his bond to Stokes without any sub- 
stantial consideration, and shortly aftewards permitted him 
to recover judgment, and to levy an execution upon all or 
nearly all of the property of Pennington, which he threatened 
to sell. The debt to the plaintiff is admitted, but the defen- 
dants deny all the allegations of fraud. Many affidavits were 
read. As the issues must be tried by a jury, and we do not 
wish in any way to prejudice the question of fact, we will 
only say of these, that they leave the matter in doubt. The 
Judge continued the injunction until the trial of the issues of 
fact, and the defendants appealed. 

This Court has no jurisdiction under the Constitution to try 
“any issue of fact” (Art. IV, Sec. 10), and itis contended 
by the plaintiff that inasmuch as the order of the Judge below 
is based upon his decision upon facts which are in issue, a 
review of that order here, necessarily involves the trial of an 
issue of fact by this Court; and therefore cannot be made.. 
We think the words of the Constitution have no such exten- 
sive meaning as is contended for. If they were held to have, 
it would follow that there could be no appeal from the order: 
of a Judge, granting or continuing an injunction, and also 
that this Court has no power to decide any question of fact, 
which may come incidentally before it. Seeing how mate-- 
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rially such a construction would cripple the usefulness of the 
Court, and add to the expenses of litigation, and what grave 
inconvenience would follow from the adoption of such a prin- 
ciple; we would be reluctant to do so unless constrained by 
words plainly indicating the intention. In this case the words 
instead of plainly indicating such an intention, are naturally 
susceptible of a more limited signification. The words are 
not, questions of fact, but, “issues of fact.” These are tech- 
nical words—they mean such matters of fact as are put in 
issue by the pleadings, and a decision of which would be final, 
and conclude the parties upon the matters in controversy in 
the issue. 

Under the former jurisdiction of the Supreme Court as a 
Court of Equity, it heard appeals from both interlocutory and 
final decrees both on the law and the facts, and moreover, suits 
in equity were sent to it for original hearing. The practice 
was acknowledged by all to be subject to many disadvan- 
tages. A Court trying facts upon written depositions, is des- 
titute of the benefit which a jury derives from seeing the per- 
sonal bearing of the witnesses,and which is so great an aid to 
a@ just estimation of their credibility; and hence, when it 
became necessary to disentangle the truth from a mass of con- 
flicting testimony, some of which must necessarily be false or 
mistaken, the result was often unsatisfactory. The mode in 
which it was attempted to remedy this disadvantage, by send- 
ing down issues to be tried by a jury, was dilatory and ex- 
pensive. This was the mischief which the Constitution in- 
tended to remedy, and has remedied, by requiring the ‘‘ issues 
of fact” to be ascertained, before a case can come before this 
Court for final adjudication. In the present case, even if the 
Court should undertake to weigh the testimony on each side, 
and to find the facts in issue, the finding would not be final, it 
would only conclude the parties as to the present motion; the 
issue must still be tried by a jury, and upon their finding, the 
ease will be brought to final judgment unprejudiced by any 
prima facie and interlocutory decision. It is in the limited 
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signification above stated, that we understand the language of 
the Constitution. | 
It is contended by the defendants that the order in this case 
is in the nature of a common injunction; as to which the rule 
is well settled, that if the equity set up in the bill be denied 
in the answer,it will be dissolved. Capehart v. Mhoon, Bus. Eq. 
30. We do not think that this is a common injunction, which 
is an auxiliary decree made to restrain parties from litigation 
at law, where equitable elements are involved in the dispute, 
Adams Eq. 194, 859. The plaintiff in this case is no party 
to the action ‘at Law between the defendants; he set up no 
equitable element involved in their dispute; his case is based 
on the idea that he has a claim against one of the defendants, 
which is likely to be materially impaired by the fraudulent 
dealing of the two. Thigpen v. Pitt, 1 Jon. Eq. 49. The 
injunction is special in its nature. In such a case the practice 
is to continue it, if in the opinion of the Court it appears 
reasonably necessary to protect the rights of the plaintiff until 
the trial. Monroe v. McIntire, 6 Ire Eq. 65, Sec. 189, C. C. 
P. In this case we are of the opinion that it is, and we the 
more readily come to the conclusion, because it does not 
appear that the defendants can be materially injured by a 
delay. 
The order continuing the injunction until the trial of the 
action, is affirmed, with costs in this Court to the plaintiff, 
Let this opinion be certified. 


PER CuRIAM. Order affirmed. 


Norz.—Two other cases, James M. Reid, and R. J. Holmes being 
plaintiffs, and the same persons as above defendants, were decided in 


the same way at this term. 
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SAMUEL T. STANCILL vo. SAMUEL CALVERT. 


Trespass for mesne profits cannot be maintained by the lessor of the 
plaintiff in a previous ejectment, unless he go into actual possession 
of the premises after their recovery in such previous action. 

Neither confession of lease, entry and ouster in the previous action, 
nor the fact that pending such action the as interest in the 
premises was destroyed, affects this rule. 

(Poston v. Henry, 11 Ire. 301, Miller v. Melchor, 13 Tre. 539, Carson Vv. 
Smith, 1 Jon. 106, cited and approved.) 


Trespass. Q. C. F., tried before Watts, J., at NORTHAMP- 
TON, Spring Term 1869. 

The declaration was for mesne profits, supplemental to a suit 
in ejectment between the parties (1 Winst. 104) for an ease- 
ment in certain premises valuable mainly because of a steam 
saw mill and fixtures located thereupon. 

It now appeared that during the pendency of the eject- 
ment the defendant had removed the mill and fixtures out of 
the State, and that after the determination of that suitin favor of 
the plaintiff, he was not put in possession of the premises, and 
had made no entry upon them before the bringing of this suit. 

Thereupon his Honor intimated an opinion that the plaintiff 
could not recover, and the latter submitted to a non-suit. 

Rule, &.; Rule discharged; Judgment, and Appeal. 


Bragg, Barnes and Peebles & Peebles, for the appellant. 


In Poston v. Henry, 11 Ire. 301,and Carson v. Smith, 1 Jon. 
106, it is held that in actions for mesne profits after ejectment, 
plaintiff must be put in possession or let into possession of 
the premises to sustain the action. 

In looking into the authorities, the siete cases seem not to 
be sustained, except where there is judgment by default against 
the casual ejectors. Buller N. P. 87, Sel. N. P. 568 and note 
51, 2 Sellon’s Pr. 226, Adams Eject. 336 and note, Reming- 
ton Hject. 167, 2 Roscoe, on Real Actions, 708, (Law Lib.) 
2 Green. Ev. 299, Esp. N.P.77, Aslin v. Parkin, 18m. L. C., 
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610, Jackson v. Combs, T Com. 36, Morgan v. Varick, 8 
Wend. 587. But if the general rule be as decided in cases in 
this State, the peculiar circumstances of our case dispense 
with it. See Stancill v. Calvert—1 Wins. 104. The 
right which Jordan, (under whom plaintiff and defendant 
claimed) had in the premises, had ceased—the locus in quo had 
been taken possession of and enclosed by Stephenson, the 
owner, and had plaintiff entered after defendant abandoned 
possession, he would, as to Stephenson, have been a trespasser. 


Ransom and Conigland, contra. 


Pearson, C.J. This isan action of trespass, guare clausum 
fregit, for mesne profits and damages for converting parts of 
what constituted an easement, supplemental to an action of 
ejectment. See 1 Winston, 104. 

His Honor was of opinion that the action could not be 
maintained, without proof that after the judgment in’ eject- 
ment, the lessor of the plaintiff had either under a writ of - 
possession, or by entry (the premises being abandoned by the 
defendant) taken possession, so that the after acquired pos- 
session could be a point upon which to rest the right of rela 
tion or jus postliminii, and from which to connect with the orig- 
inal possession. In this opinion his Honor is sustained by the 
authority of three cases decided by this Court, which; to usea 
familiar expression, are:“on all fours” with thiscase,; Poston 
vi Henry. 11 Ire. 301, Miller v. Melchor, 13 Ire. 439; Carson v, 
Siith, 1 Jon. 106. 

This ruling is excepted to on two grounds: 

—4/ Admit the general rule—Trespass qguare clausum fregit, 
with a continuando to cover the time of the pendency of the 
action: of ejectment, cannot: be maintained unléss possession 
has been taken under a writ of possession or by entry—there 
ig dn exception when the tenant in possession has conféssed 
“Idase, entry and ouster.” For this is citéd a passage in 
Biiller’s N: P. 87, in which after stating the genéral rule, it is. 
said: “If ‘there be judgment by default against the casual 
ejector, to ‘maintain trespass for the mesne profits there must ~ 
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be proof of possession after the judgment in ejectment; but i 
seems that if the tenant in possession appears and confesses 
lease, entry and ouster, the judgment in ejectment, without 
further proof, will be sufficient to support the action.” This 
suggestion is adopted, and B. N. P. 87 is quoted, by all text . 
writers, both English and American; and one or two American 
cases were cited, in which this suggestion is acted on. But no 
English case to,that effect was cited on the argument; probably 
for the reason given in Sanders’ Pleading, 181: ‘“‘A re-entry 
must be proved, to entitle the party to recover mesne profits. 
Some doubts seems to exist as to what proof of entry will be 
sufficient. The plaintiff should prove the writ of possession 
executed, in case the defendant does not voluntarily let him 
into possession, or where the judgment has been by default. 
against the casual ejector, B. N. P. 87. Where the defendant . 
has entered into the common consent rule, it does not appear 
to be necessary, though it is very usual, and perhaps prudent, © 
t> have the writ of possession executed; and it appears to be 
sufficient to prove that the defendant entered into it. B. N. 
P. 87. By entering into the rule to confess, the defendant is 
estopped, both as to the lessor and the lessee, from disproving 
the entry.” How can this estoppel supply proof that the 
plaintiff had taken possession after the judgment in the action 
of ejectment! | | | 
The opinion in Poston v. Henry, supra, was delivered by 
Chief Justice Ruffin. He cites Aslin v. Parkin. It cannot 
be supposed that the attention of a Judge so learned and so 
diligent, had not been called to this passage in Buller, and to 
the fact that it is copied by allof the text books. So his silence 
in. regard to it must be accounted for on the ground that it 
was considered by the Supreme Court of our State that a_ 
different practice was well established, or that the suggestion 
in Buller was not sustained by principle, and need not be 
noticed. How can the confession of entry by the lessee at 
the date of the demise, have the effect of giving either the 
lessor or the lessee possession after the termination of the 
action of ejectment, by the magic of estoppel, or in any con 
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ceivable manner; so that it can by relation connect itself with 
the possession at the date of demise, and thus give construc- 
tive possession for the intermediate term? 

Again, the fiction of lease, entry and ouster, which the ten- 
ant in possession is required to admit as a condition prece- 
dent to his being allowed to be made defendant in place of 
the casual ejector, was adopted merely to save the trouble and 
expense of making an actual lease andentry. Why should it 
be carried further than is necessary to answer the peer for 
which the fiction was devised! 

There is this further objection to the suggestion in Balle 
Suppose after the judgment in ejectment the defendant con- 
tinues in possession, can trespass be maintained against him 
on the supposed effect of the confession of entry at the date 
of the demise? We will not pursue the subject further. It is 
enough that the ruling of his Honor is supported by three 
cases in our Conrt; and “the reason of the thing” is certainly 
not so strong against these decisions as to justify the Court 
in overruling them. Indeed, we are the less inclined to elab- 
orate the matter, because, by the Code of Civil Procedure we 
are forced to take leave of our old friends “ John Doe and 
Richard Roe,” and to look upon all of the nice points about 
confessing lease, entry and ouster, as things that have been. 
Hereafter in an action for land or an easement in land, actual 
damages will be recovered, and there will be no elongation 
or supplemental action. 

2. It was insisted that an after acquired possession should 
be dispensed with in this case, because the defendant had by 
his own wrong in removing and converting the saw mill, &c., 
made it impossible to take possession. 

It appears by the facts agreed, that this removal and con- 
version took place in the Spring of 1860, and that theaction of 
ejectment was tried at Spring Term 1863, so at the trial the 
plaintiff ought to have urged his right to have actual damages 
assessed, instead of nominal damages as in ordinary cases. 
This is the practice in cases where the title of the lessee has 
expired, so that a writ of possession cannot be executed; 
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Miller v. Melchor, supra: or the plaintiff should have brought 
an action of trover for the saw mill, which was made person- 
ally after severance. It does not, in the opinion of this Court, 
form a sufficient ground for departing from principle and 
allowing an action of trespass quare clausum fregit to be 
maintained, when there has been no injury to the plaintiff’s 
possession, except that done by the orignal entry. 


Per CURIAM. Judgment affirmed. 


JOANNA M. SMITH 0. W. P: MITCHELL and another. 


A rule having been made in the County Court upon the plaintiff, to jus- 
tify the security on her prosecution bond on or before Tuesday of 
August Term 1868 or such suit to be dismissed, that term was not 
held, as the justices were of opinion that their offices had terminated. 
At Fall Term 1868 the papers in this case with others, were delivered 
by the Clerk of the County Court to the new Superior Court Clerk, 
but the civil docket was not taken up at that term for want of time: 
At Spring Term 1869, on Wednesday of the second week, being the 
first day of taking up the civil docket, the defendant moved to dis- 

miss the case because of the rule in the County Court—but upon the 

plaintiffs offering to give security then, she was allowed so to do: 
Held, to have been a matter within the Judge’s discretion, and to 
have been properly decided. 

(Ilustration of the maxim Actus legis nemtni facit injuriain.) . 


Mortons, to dismiss an action for want of a prosécution bond, 
and to give new security, heard by Pool, J, at Bertiz, Spring 
Term 1869. 

The action had been ‘brought in the County Court at May 
Term 1868, and there was then a rule taken against the plain- 
tiff, to justify the prosecution bond on or before Tuesday of the 
next August Term, or the suit to be dismissed. 

The latter Term was not held, because the Justic3s ‘consid- | 
ered that their offices had terminated. 
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The County Court Clerk delivered the papers in this case 
(with others) to the Clerk of the Superior Court at Fall Term 
1868. At that term the civil docket was not reached, for want 
of time. At Spring Term 1869, on Wednesday of the second 
week, being the first day of the civil docket, defendants moved 
to dismiss, because the above rule had not been complied with, 
and at the same time the plaintiff offered to give good security. 

The Court refused to dismiss, and allowed the security to be 
given; and thereupon the defendants appealed. 


Yeates, for the appellants. 
Smith and Gilliam, contra. 


PEARSON, C. J. The position that the suit was out of Court 
by the force and effect of the rule, the condition not having 
been complied with, may be disposed of in two ways. 

1. It is familiar learning, that when the performance ofa 
condition subsequent becomes impossible by the act of God or 
of the public enemy, or by: the act of law, the condition i 1s 
saved. 

In our case the performance of the condition was made im- 
possible by the act of law, for by reason of the construction 
given to the law by the justices, no Court was held, and whether 
this construction was well warranted or not, is iminatarial, as 
the plaintiff was in no default. 

2. The purpose of requiring a prosecution bond, is to 
secure the defendant’s costs in case the plaintiff fails in the 
—action,andrules of the kind we are considering, are conditional, 
and at all times under the control of the Court, to be so shaped 
and modified at its discretion as to answer the purpose of 
securing the defendant without causing unnecessary injury or 
inconvenience to the plaintiff. 

We consider that the matter was in the discretion of his 
Honor. Weare satisfied that it was exercised ina way to 
_ promote the ends of justice. 


Per Curiam. Judgment affirmed. 
40 
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W. P. SHUFORD & WIFE v. THEODORE & JULIA RAMSOUR, 
Exr’s. of C. H. RAMSOUR. 


Where the agent of an infant loaned its money in 1858 to a firm of 
which he himself was a member, and in April 1868 collected it in 
Confederate money, the firm being entirely solvent, Held, that he 
was liable to such infant for the consequent loss. 


EXcEPTions toa report, tried before Logan, J., at CATAWBA, 
Spring Term 1869. 

The facts appear in the Opinion. 

His Honor overruled the exception, and the defendants 


appealed. 


Bragg, for the appellant. 
Bynum, contra. 


SETTLE, J. The two exceptions filed by the plaintiff to the 
report of the master, were properly abandoned in this Court. 

All of the exceptions by the defendants are overruled: 

On the 14th day of September 1858 David Ramsour, the 
grandfather of the complainant Emma E. Shuford, then an 
infant of tender years, paid into the hands of his son, C. H. 
Ramsour, the sum of six hundred and thirty dollars for the 
benefit of the said Emma; and the said C. H. Ramsour gave 
his receipt for the same, and signed it as agent of the said 
Emma. On the same day the said C. H. Ramsour, loaned the 
said six hundred and thirty dollars to the firm of C. H. Ram- 
sour & Co., and took their note for the same, and it is admit. 
ted that the note was then, and continued to be “perfectly 
good” untilit was paid off on the 14th day of April 1863. 

The question very naturally occurs, why did C,H. Ramsour 
collect of C. H. Ramsour & Co., Confederate money, in April 
1868, in payment of a note admitted to be perfectly good, given 
in 1858 for good money? He accepted the trust of managing 
this fund, and it scems that he did so by letting his house have 
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the use of it for four years and seven months. This was all 
very well, for their note was perfectly good. 

But no satisfactory reason is given for changing the invest- 
ment so late as 1863. It is not even suggested that the firm 
of C. H. Ramsour & Co., had quit business, or were closing up 
their accounts, or that other members of the firm insisted upon 
paying the said note. The change may have been a prudent 
one for C. H. Ramsour as a member of the firmof C. H. Ram- 
sour & Co., but it cannot be contended that it was so for C. 
H. Ramsour as agent of the complainant Emma. 

This case is easily distinguished from others which have been 
before this Court, involving questions as to the receipt of Con- 
federate money. We need not say, for the purpose of char- 
ging the defendant with this fund, that the facts presented 
suggest bad faith, it is sufficient to say that a prudent man 
would have exercised better care in relation to his own affairs. 

We see no error in the ruling of his Honor. 


PER CURIAM. Exceptions overruled. 
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S. B. HYMAN, Ex’r., &. + JOHN DEVEREUX and others. 


An answer overrules a demurrer, 


If a bond secured by mortgage, be renewed, the new bond retains 
the same security. 

A provision, ina mortgage deed conveying various articles of real and 
personal estate, that: When any amount, or any note is due, the mort- 
gagee shall call on the mortgagor for the same, and if payment be 
made, nothing shall be done, otherwise the mortgagee shall advertise 
and sell enough to pay what is due, and the mortgagor shall direct 

_ what shall be sold,—is a sufficient power of sale. 

Where a mortgage contains a provision like the above, it is not ac- 
cording to the course of Courts of Equity to interfere with a pro- 

_ posed sale in compliance with the terms of the deed; especially 
where the security is deficient j in amount, and the mortgagor proba- 
bly insolvent. 

The assignee of a bond secured by moueanes is entitled (nothing more 

- appearing) to the benefit of the mortgage. 

An order directing the surplus proceeds of a sale of morgaged lands 
into Court, cannot be made in a cause to which the assignee of the 
bond secured has not been made a party. 

{Anthony v. Smith, Bus. Eq., 188, Avirett v. Ward, Ib. 192, Fleming v. 
Siton, 1D. & B. Eq., 621, Green v. Creeket, 2 Jb. 390, and Ingram v. 

Smith, 6 Ire. Eq., 97, cited and approved.) 


Crvit-action, including a provisional injunction, before 
Watts, J., at Hauirax, Spring Term 1869. 

The complaint alleged, that in 1857, the defendant Deve- 
reux, sold to the defendant Clark, a piece of land, and took 
from him six bonds for the purchase money, and a mortgage 
on the land and a large number of slaves, to secure the bonds. 
The mortgage contained the following stipulations respecting 
a sale of the property, in case of non-payment: 

“Secondly, when any amount, principal or interest, on any 
one of the said six notes shall be due and payable, then said 
Devereux shall call on the said Clark for the amount so due, 
and if the said Clark shall make payment, no step shall be. 
taken, but if he shall fail to make the payment, the said | 
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Devereux shall advertise twenty days, and sell enough of the 
estate herein conveyed to him, to pay said amount then due, 
and the said Clark shall have the right to direct what shall 
he sold,” &¢. | | 

In 1866, the defendant Clark, with the assent of the de- 
fendant Devereux, agreed to sell the land to John H. Hyman, 
the testator of the plaintiffs, in consideration that he would 
discharge the unpaid residue of the mortgage debt, which had 
been previously assigned by Devereux to Elizabeth Jones, 
and the testator accordingly made some payments to her, and 
in March, 1867, took up from her the former bond, and gave 
his bond payable to her for the unpaid residue, amounting to 
$8,180.23. The plaintiffs in their complaint insisted that by 
this transaction the mortgage was satisfied,and the land freed 
from its incumbrance. The complaint further alleged, that 
the agents of Devereux threaten to sell the land under the 
mortgage, and demanded judgment that they convey absolutely 
to the plaintiffs, and in the meanwhile be enjoined from 
selling. , | 

The defendants demurred to the whole complaint, and also 
answered the whole. 

At Halifax Spring Term, 1869, a motion was made to dis- 
solve the injunction theretofore obtained, and thereupon his 
Honor allowed the same, and also ordered that upon a sale of 
the land the excess if any should be paid into Court for the 
use of the plaintiff, under the direction of the Court. 

The plaintiff appealed. 


Conigland, for the appellant. 


1. The execution of a new note by Hyman to Mrs. Jones, 
and the transfer by her ot that new note to her son,—she 
parting with the entire interest therein,—is a re-lease of the 
security acquired in the first instance by the mortgage, or in 
other words, a satisfaction of the debt thereby secured. 

2. The assignee of the debt, without having an assignment 
of the mortgage, (Hyman, who succeeded to the estate of 
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Clark, being dead,) cannot proceed to sell the land, without 
coming into Court in an action to foreclose, and making all 
proper parties. | 

3. The Court will not sustain any proceeding which will 
deprive the mortgagor of the power to redeem. Green. Cruise, 
vol. 1, p. 557, of Am. ed. 

4, By the Act suspending the Code of Civil Procedure, 16th 
March, 1869, there can be no sale until the debt is reduced to 
judgment. 


Walter Clark, contra. 


The renewal of the note without a clear intention of releasing 
the security, does not destroy the mortgage. The statements 
In the answer not controverted by the plaintiffs, show there 
was a clear intention no¢t to surrender thesecurity. Maryland 
and N. Y. Coal and Iron Company v. Wingart, 8 Gill, 1'70,-—. 
in which Teed v. Carruthers, 2 Younge & Colliers’ Rép. 31 
(English) is cited and approved; also Matthews v. Zollicoffer, 20 
Md:, 248, 275; Glenn v. Smith, 2 Gill & Johnson 493; Mor- 
rison v. Welty, 18 Md., 169, 175. 

2. The plaintiff prays for an injunction, and for the execu- 
tion of the title to them by the mortgagee. A Court of 
Equity will in no case decree an execution of title till the 
purchase money has been paid. Oliver v. Diz, 1 D. & B. Hq., 
605; Simmons v. Spruill, 3 Jon. 9, Chase v. Abbott, 20 Iowa. 

3. Where a deed of trust to secure a debt provides for the 
time and terms of a sale, a law altering or delaying the time 
therein provided for, is unconstitutional. Taylor v. Stearns, 
18 Grat. 244; see Penrose v. Erie Canal Co., 56 Penn. St., 
46, 49. 


Ropman, J. (After stating the facts as above). The demur- 
rer to the whole complaint, coupled with an answer to the 
whole is irregular, but the latter must be understood to over- 
rule tne former. In this case. it is unimportant which be 
taken, as in either alternative the same questions are presen- 
ted: the want of a right on the part of the plaintiffs to the 
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relief demanded, upon the facts stated in the complaint, is a 
defence always open to the defendants, until passed on by 
judgment. The answers do not deny any of the facts stated 
in the complaint; they insist that the lien of the mortgage was 
not discharged or intended to be, and that a proposition to 
substitute other property in lieu of the land, was made and 
rejected. They also state that the bond had been assigned by 
Elizabeth Jones to William F. Jones; he, however, was never 
made a party. 

On the main point made in the complaint, that the taking 
of the new bond by Elizabeth Jones in 1867 was a novation, 
and a discharge of the mortgage, the counsel for the plaintiffs 
in this Court, properly conceded that the proposition could 
‘not be maintained. When a new note or bond is given for an 
antecedent debt, the presumption is that it was not intended 
as an extinguishment, unless there be proof that such was the 
intention: still less can it be presumed, in the absence of proof, 
that a creditor who takes a note in the place of a former one 
secured by mortgage, intends to discharge the mortgage. 
Story on Prom. notes §§ 104, 105, Teed v. Caruthers, 2 Younge. 
and Coll. 81, and cases cited in note to American reprint, 
Maryland & N. Y. Coal and Iron Co., v. Wingart, 8 Gill. 
170, Chase v. Abbott, 20 Iowa, 154, 1 Pothier Ob., by Evans, 
195. Anthony v. Smith, Bus. Eq. 188, to which we were re- 
ferred by the defendant’s counsel, though it does not depend 
on exactly the same principle, isanalogous. In this case there 
is no allegation in the complaint that such was the intent of 
the parties, except so far as it may be inferred from the legal 
-effect of their act. 

The counsel for the plaintiffs, however, contended that there 
‘was error in the judgments below, because: 

ist. The mortgage contained no power of sale in default of 
‘payment, and therefore the mortgagee could not sell without an 
order of Court. | 

2d. If it does contain such a power, or if the Court, on the 
‘present pleadings, can make an order for sale at all, it is not 
in conformity with its practice to do so in the first instance; 
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but that it will give the mortgagor a day to pee and only 
on his failure, order a sale. 

8d. That William F. Jones, although an assignee of the 
‘note, 1s not an assignee of the mortgage, and is therefore not 
entitled to require a sale by the mortgagee. 

1, We think that there is a sufficient power of sale given in. 
the deed. 

2d. The general rule in England is, that on a bill to fore- 
close a mortgage, the Court will not decree a compulsory sale; 
but the rule is not universal: there may be a decree for sale. 
where the estate is deficient to pay the incumbrance, and in 
some other cases, 3 Powell on mortgages 1015. Mortgages 
with powers of sale, were of novel introduction in England, 
when that work was published (1822), and their validity was. 
doubted, 1 Pow. Mort. 12 note K; but it has been established 
there, and in this State they have long been in general use 
unquestioned. The English practice as above stated, has been 
greatly modified in this State, and in mostif not all the others. 
In Fleming v. Sitton, 1 Dev. & Bat. Eq. 621, Ruffin, C. J., 
says: “Of late years a beneficial practice has gained favor 
until it may be considered established in this country, not 
absolutely to foreclose in any case, but to sell the mortgaged 
premises, and apply the proceeds in satisfaction of the debts; 
if the former exceed the latter, the excess is paid to the mor: 
gagor.” See also Green v. Crocket, 2 Dev. & Bat. Eq. 390, 
Ingram v. Smith, 6 Ire. Eq. 97, Averett v. Ward, Bus. Eq. 
192. This practice, however, is of course subject to the excep- 
tion that if the mortgagor, by a bill to redeem, or by his an- 
swer upon a bill for foreclosure, or in any other proper way, 
offers to redeem, he shall be at liberty to do so. We know of 
no authority for saying that in the absence of such an offer, 
the Court will of course give the mortgagor a time within 
which to redeem; and in a case like this, where the property 
is alleged to be deficient, and the mortgagor insolvent and 
perhaps in possession, such a practice would seem to be unrea- 
sonable. In this case the representatives of the mortgagor,. 
so far from offering to redeem, deny the existing validity of. 
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the mortgage, and demand an absolute conveyance of the 
estate. The slaves, which formed a part of the mortgage 
security, have been emancipated, nothing but theland remains, 
and the estate of Hyman is alleged to be insolvent. The 
amount of the debt is admitted, and no account is necessary. 
We can see no reason therefore why the mortgagee should be 
enjoined from selling the land. It has been suggested, indeed, 
in this Court that the mortgagee isa bankrupt. If William 
F. Jones, the present holder of the bond, were a party to this 
snit, and should make that objection, or if the plaintiffs had — 
suggested that the land would probably sell for more than the 
debt, and that their surplus would be endangered, and had 
asked that the sale should be made by an officer of this Court, 
such an application would be granted. But there is no such 
demand made in any part of the pleadings, and the Court 
cannot assume what nobody alleges, and order a sale by its 
officer when nobody desires it. As Devereux is a naked trus- 
tee without interest, his estate does not pass to his assignee 
under the Bankrupt Act. 

3. When a debt is secured by a mortgage, the debt is the 
principal, and the mortgage only the incident: an assignment 
of the debt passes all the rights of the creditor in the mort- 
gage. | | 

William F. Jones, who is the present holder of the bond 
secured by the mortgage, is no party to this action. For that 
reason and for the further reason that there is no demand by 
any party for any Judgment or order for the application of the 
proceeds of the sale, the Court can make none. The order of 
the Judge below vacating the injunction, is affirmed; but that 
part of his order which directs the surplus to be paid into 
Court, is reversed. The case is still in the Superior Court, 
having been brought here by appeal from an interlocutory 
order: if any of the parties desire the payment of the surplus 
into Court, and will amend the pleadings so as to make such 
an order possible, it will remain with the Judge to act as he. 
may think proper in that event. 


630 IN THE SUPREME COURT. 


CULVER v. EGGERS. 


Let this opinion be certified, &. 

The defendants will recover their costs in this Court: the 
defendants Clark and Winston might have joined in their 
answers, and can recover but one set of costs. _ 


Per Curiam. Order accordingly. 


CYRUS CULVER »v. JOEL EGGERS. 


The right of a de facto officer to hold his office, cannot be questioned 
collaterally—as, here, by objecting to an answer purporting to have 
been sworn to before him. 

Samble, that a bill for the specific performance of a , contract to convey 
land cannot be sustained by a vendee, where the memorandum in 
writing relied upon, identifies the tract merely as ‘‘a certain tract of 
land where he [the bargainee] now lives,” and the bill avers that 
such tract was sold fraudulently as containing 328 acres, but in truth 
contained only 100 acres, and thereupon proceeds to ask an account 
of what has been paid by the plaintiff, and a conveyance of the 
100 acres, with compensation; the principle of the class of cases 
nearest to this being, that a vendor may ask for specific performance 
offering compensation for a failure in the title to some small and im- 
material part of the land. 


(Williams v. Somers, 1 Dev. & Bat. 60, cited and approved.) 


InsuNcTION, dissolved upon motion, by Henry, J., at Wa- 
TAUGA Spring Term 1869.. 

The bill set forth that the plaintiff had bargained with the 
defendant for a tract of land which the latter described as 
containing 328 acres, showing the bargainee the boundary of 
it; that the boundary was falsely stated, and the tract con- 
tained only 100 acres; that the defendant had received from — 
the plaintiff money enough to pay for the 100 acres—although 
not all that he had agreed to give for the 328 acres; the prayer 
was for a specific performance in regard to the 100 acres, 
an account, and an injunction against the defendant’s selling or 
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collecting the balance due upon the notes given: for the pur- 
chase money by the plaintiff. 
The memorandum of the contract, was as follows: 


“STATE OF NORTH CAROLINA, 
| WatauGca County. 


Know all men by these presents I, Joel Eggers, have this 
day sold to Cyrus Culver, a certain tract of land where he 
now lives for the sum of $1,000, on the waters of Elk Creek. 
The above obligation is such, &e. August 21st, 1865. 

JOEL Eacers, seal.” 


The defendant’s answer denied the facts alleged in the bill 
as to the fraud. 

This answer was sworn to before one Critcher, Clerk of the 
Superior Court. 

The plaintiffs “in reply” to the plea, alleged that Critcher 
was not Clerk and so could not administer an oath, &e. 

The defendant demurred. 

His Honor gave judgment allowing the demurrer, and dis- 
solving the injunction; and the plaintiff appealed. 


No counsel for the appellant. 
Battle d Sons, contra. 


Pearson, C. J. The replication, or plea, of the plaintiff, as 
it is indifferently called in the transcript, seeks to put in issue 
the validity of the appointment to the office of Clerk of the 
Superior Conrt, of Will. J. Critcher, who certifies to the sig- 
nature and oath of the defendant to his answer. ‘The title to 
an office cannot be determined in this collateral way. It must 
‘be done in some direct proceeding, to which Critcher is a 
party, as by quo warranto. Williams v. Somers, 1 D. & B. 61. 

His Honor very properly treated the answer as duly certi- 
fied by a Clerk de facto, and was well warranted in passing 
over the ‘‘replication or plea” as of no effect or legal signifi- 
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eance. We concur in his ruling upon the motion to dissolve 
the injunction, for the answer is responsive to the allegations 
of the complaint, and fully denies all of the allegations by 
which the plaintiff attempts to set up ground for relief. 
Indeed, we are inclined to the opinion that the injunction was 
imprudently granted, because the complaint does not make a 
case: | 

1, The memorandum in writing of the agreement, describes 
the land as “a certain tract of land where he now resides.” 
We admit that this vagueness may be aided by an averment. 
in the complaint. The averment is that the tract of land on 
which he resided was a tract of one hundred acres; so the 
description is not made to fit the subject-matter of the con- 
tract set out in the complaint, to-wit, Three hundred and 
twenty-eight acres, of which two hundred and twenty-eight is 
averred to be vacant land. 

2. The allegations make a case for the rescission of the con- 
tract, on the ground of fraud: but the relief asked for is a specific 
performance, and that not of the contract set out, but of a con- 
tract which the Courtis asked to make for the parties, by letting 
the plaintiff have the tract of one hundred acres on which 
he resides, at a fair valuation, and putting the two hundred 
and twenty-eight acres aside, as land “ the title to which was 
outstanding in the State of North Carolina.” 

There is no precedent for this relief in any judicial proceed- 
ing: a vendee is never required to take a defective title with, 
warranty, although a vendor is sometimes allowed to’ have a. 
specific performance upon making compensation for a defec-. 
tive title to some small part, which does not materially affect. 
the value of the subject matter of the contract. | 

In this.case the vendee asks that the vendor may be com- 
pelled to make compensation for more than two thirds of the: 
land. | : 

The ruling of his Honor is affirmed. 


PER CURIAM. | Judgment affirmed.. 


JUNE TERM, 1869. 633 


Broappus & Epwarps v. Evans. 


W. S. BROADDUS & 5S. W. EDWARDS, partners, &. o. W. J. 
EVANS. 


Inan action for the value of lumber delivered by a firm, the acceptance 
thereof by the defendant is evidence of privity of contract between 
the parties. 

‘One partner cannot, without the consent of his co-partner, agree to 
receive payment for goods sold by the firm in dabts due by himself 
individually. 


Assumpsit, tried before Jones, J., at Pirt, Spring Term 
1869. 

The plaintiffs declared as partners, for the price of certain 
lumber by them delivered to the defendant. 

It appeared upon the trial that the plaintiff Edwards, 
before he became a member of the firm, had contracted to 
deliver a quantity of lumber to the defendant, in payment of 
a debt due him. The lumber was being sawed at the mill 
then belonging to the plaintiff Broaddus, and before it was 
entirely delivered the partnership was formed. Broaddus 
agreed, at Edwards’ instance, that the mill should continue to 
furnish lumber as before. 

Evans also agreed to receive the lumber as before—and it 
was delivered. 

The partnership coutinued but a short time, and on its dis- 
solution the effects were assigned to Broaddus, he agreeing to 
pay the debts. 

_ On the account being presented to Evans, he claimed that 
it had been paid by a eredit-given to Evans, as by agreement. 
-Broaddus thereupon denied having anything to do with pay- 

ing Edwards’ individual debts. | 

There was other evidence not material to be stated. 

His Honor instructed the jury that there was no privity of 
contract between the parties to the suit. 

Verdict for the defendant. Rule, &c. Rule discharged, 
Judgment and Appeal by the plaintiffs. 
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Johnson, for the appellants. 
Hilliord, contra, 


ReapDE, J. His Honor instructed the jury that, to entitle 
the plaintiff to recover there must be “ privity of contract.” 
That is unquestionably true. He then instructed them that 
according to the evidence there was no privity. Of course 
that was an end of the case, and was the same as to say that 
they must find for tle defendant. 

In this there was error: for, the fact that the plaintiffs furnish- 
ed the lumber and the defendant received it, raised an implied 
promise on the part of the defendant to pay the plaintiffs 
for it. 

This implied promise was, however, subject to be controlled 
by any express contract which may have existed between the 
parties, and evidence was offered to show that there was an 
express contract between one of the plaintiffs, Edwards, and 
the defendant, to the effect that the defendant was not to pay 
the plaintiffs, but was to pay him, Edwards, by crediting the 
amount of the lumber on an individual claim of the defen- 
dant’s against Edwards. This contract, supposing it to have 
existed, was no defence in this action, because it was a fraud 
upon the partnership—the plaintiffs. A creditor of one of 
several partners has no right, even under an express contract 
with such partner, to apply partnership effects to the satisfac- 
tion of a debt against such partner. This is, however, sub- 
ject to the exception, that if the other partner consents to the 
contract, then itis valid, and will control the implied contract. 

Was there any evidence in this case that the other partner, 
- Broaddus, consented to the express contract between Edwards 
and the defendant? Broaddus, who was examined asa witness, 
said that his partner, Edwards, had made the contract with de- 
fendant, and informed him ot it. and asked him if the mill of 
the partnership would furnish the lumber, and that he “as- 
sented thereto.” Edwards, who was also examined, said that 
Broaddus assented to the contract, and was to look to him, 
Edwards, to settle for the lumber with the firm. This evi- 
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dence ought to have been submitted to the jury, with proper 
instructions, as tending to show that the partnership assented 
to the express contract made by Edwards and the defendant, 
and that the implied contract was controlled by the express 
contract. 

There must be a venire de novo. 


Perr CURIAM. Ventre de novo. 


JESSE W. MILLER »o. JAMES B. GIBSON. 


The provisions in the Magistrate’s Stay Law, (22nd March 1869, s. 8) 
which allows magistrates to set aside judgments, executions, &¢.,— 
destroys vested rights, and therefore is unconstitutional, (Const. 
of N. C., Art. I, s. 17.) and void. 


(Murphy v. Merritt, ante 502, cited and approved.) 


ApprEaL, from a motion to set aside a Judgment, heard by 
Cloud, J.,at Rowan, Spring Term 1869. 

The action in which judgment had been given, commenced 
by a warrant before a Justice of the Peace. The defendant 
appeared and confessed judgment, on the 13th of March 1869. 
On the 15th, execution was issued and levied upon personal 
property. On the 27th of March, and before the sale, the — 
defendant again appeared betore the Justice and moved to set 
aside the judgment and execution, and to be allowed to plead 
according to the provisions of an act of the Legislature, ratified 
March 22nd 1869, entitled, “An Act in regard to proceedings 
before Magistrates.” His motion was allowed, and the plain- 
tiff appealed to the Superior Court, The case was heard by 
consent of parties, before his Honor, who being of the 
opinion that the action of the Justice was unwarranted 
by law and void, and without any other or further effect 
than the act of any other person, declared the case “coran non 
judice;” and, on the ground that there was no judgment 
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appealed from, dismissed the appeal. Whereupon the plaintiff 
appealed to this Court. | 


K. Craige, for appellant. 
W. H. Bailey and McCorkle, contra. 


Reape, J. It is notinsisted that there was any irregularity 
in entering judgment—it was by confession—or in the issuing 
or levying of the f.fa. After ten days from the rendition of. 
the judgment, the whole matter was beyond the control of the 
magistrate; he had no power to set it aside, or to grant an 
appeal. Rev. Code, ch. 62, s. 26. 

But it is insisted that while that was so under the law as it 
existed at the time of the rendition of the judgment (March 18th 
1869), yet that on the 22nd March 1869, the Legislature passed 
an act commonly called the magistrate’s stay-law which (s. 8) 
authorized the magistrate, on application of the defendant, to 
set aside the judgment and fi. fa, and stay proceedings, &ec. 
This provision in said act is void, for the reason that it directs 
the magistrate to destroy vested rights. Constitution, Art. 
I,s. 17. The levy of the fi. fa., which was prior to the passage 
of the act, created a lien upon the debtor’s property in favor 
of the creditor, and it was not in the power of the Legislature 
to destroy the lien. We agree with his Honor below. The 
appeal will be dismissed, and judgment here against the 
defendant for costs. See Murphy v. Merritt at. this term. 


Par CURIAM. Appeal dismissed. 
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ROBERT H. SMITH +. WILLIAM SMITH and others. 


Where a person, being in extremis, and conscious of it,—sent for a 
friend with whom he had often talked on the subject of a will,— 
and told him what disposition he wanted to make of his property, 
and then such friend replied that if he wanted to do anything 

of that kind he had better have some other person in the room, 
and thereupon the speaker went out and brought in another person, 
and in the presence of the sick man repeated the proposed dis- 
position of the property, to which the latter assented; Held to be a 
sufficient rogatio testium to satisfy the requirements of a nuncupative 
will. 


{Harden vy. Bradshaw, 1 Win. 263, cited and approved. } 


Caveat of a nuncupative will, tried before Cloud, J., at 
Rowan, Spring Term 1869. 

Upon the trial the Jury found the following special verdict: 

“That Charles D. Smith, the alleged testator, died on the 
8th day of October, 1867—that shortly before his death he 
had talked with one John J. Shaver about his property—that 
on the day the last conversation took place, to wit, on the 
6th day of October 1867, he sent for said Shaver, and after 
Shaver got to his room there was a negro boy in the room, 
whom the said C. D. Smith directed to leave the room. The 
said C. D. Smith then remarked to said Shaver that he wanted 
to make some disposition of his property—that Shaver told 
him if he wanted to do anything of the kind he had better © 
have some other person in the room—that thereupon the said 
Shaver went down and told Theodore Klutts to come up— 
that before Shaver went down for Klutts, the said C. D. Smith 
said ‘to Shaver he wanted a tomb-stone over his father, 
mother, wife and two children, and himself, and the balance 
of his property of every description he wanted to go to his 
brother, Robert H. Smith, who is the propounder—that when 
Shaver returned he remarked to the said C. D. Smith, “here 
is Theodore Klutts”—that Shaver also told him he could now 
go over what he wanted done—then Shaver went over in the 
presence of the said C. D. Smith and Klutts what the said C. 
D. Smith er before told as to the disposition he desired made 
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of his property—nothing more was said or done; they further 
find that when Theodore Klutts got into the room, Shaver 
told him, Klutts, in the presence and hearing of said C. D 
Smith, what disposition he wanted made of his property— 
that the next thing that occurred was, that Shaver stated that 
said C. D. Smith wanted tomb-stones put over his father, 
mother, wife and two children, and the balance of property to 
go to his brother Robert—that said O. D. Smith interrupted 
Shaver and said, “and over myself, also’—that Shaver went 
back and repeated it all over to said C. D. Smith—that when 
he, Shaver, got through, he remarked, “is that right, or is that 
all?” he, said C. D. Smith, nodded his head, or said, yes—that 
said Klutts then went down stairs. The jury further find 
that all this occurred in the last sickness, at his usual place of 
residence, and the said C. D. Smith was then of sound and 
disposing mind and memory—that the alleged testamentary 
words were reduced to writing before 8th October, 1867, as 
follows: 


STATE OF NORTH CAROLINA, 
| Rowan County. 
We, the undersigned, being called on to witness what dis- 
position Charles D. Smith wanted made of his property in case 
of his death: “First, he wanted tombstones put over his father, 
mother, wife and two children, and himself, and the balance 
of estate of every description to go to his brother, Robert H. 
Smith.” August 6, 1867. 
JNO. J. SHAVER, 
TuEo. Kurts. 


That during the time Shaver and Klutts were present 
together, the said C. D. Smith said but one word or made but 
one gesture, except about reminding Shaver of putting tomb- 
stone over himself—that the said C. D. Smith had some time 
before spoken to one Caldwell an attorney, to draw a will 
making some disposition of his property, which was not done 
—that some days after the time that Shaver and Klutts were 
together as aforesaid, the said C. D. Smith stated to a Mrs, 
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Utzeman that he had made his will, and willed all of his 
property to his brother Robert. That said Smith had been 
residing at the place over ten days, and that the estate in contro- 
versy is worth over two hundred dollars. But the jury being 
ignorant of the law, say that if the foregoing facts amount in 
law to a nuncupative will, they so find; and if not they so find.” 

His Honor being of opinion that the foregoing facts did 
not constitute a nuncupative will, gave judgment for the 
caveators, and the propounder appealed. 


Kerr Craige, for the appellants. 
Boyden & Batley, contra. 


Dick, J. The statutory provisions (Rev. Code, ch. 119, sec. 
11) in relation to nuncupative wills, have existed in this State 
since 1784, and they are substantially the same as those in 
the statute of frauds, 29 Car. 2, ch. 3, sec. 19, 20; and these 
provisions have always been strictly construed and enforced 
by the Cour ts, both in this State and in England. 

Previous to the enactment of the Statute of frauds, nuncu- 
pative wills of personal estate were admitted to probate by 
the English Ecclesiastical Courts, wien it was shown that the 
testator at the time of nuncupation wasn extremis, 4nd unable 
to have a written will prepared, and the present strict for- 
malities were not required. The same liberality as to such 
wills may now be shown in this State, where the estate 
bequeathed does not exceed the sum of two hundred dollars 
in value. | 

The provisions of the Statue of frauds in regard to nuncu- 
pative wills were enacted to prevent “fraudulent practices,” 
&c., and since that time it has generally been held by the 
Court that all the requirements of the statute must be strictly 
complied with, before such wills can be admitted to probate. 
In the case before us the testamentary capacity, the cnimus 
testandi at the time of the alleged nuncupation, and all the 
other requisites of the statute, except the rogatio testiwm, are 
established by the special verdict. There is not the slightest 
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suspicion raised by the testimony, of any ‘fraudulent practice,” 
and we think the facts found in the special verdict show a 
sufficient rogatio testium. .The testator was conscious of his 
condition, and was very anxious to make a disposition of his 
property. Some time before his nuncupation, he had applied 
to a lawyer to prepare a written will, which had not been 
done, and he had frequently talked with witness Shaver on the 
subject. When he was almost in extremis, he sent for the 
witness Shaver, and told him (Shaver) what disposition he 
wished to be made of his property, and assented to another 
witness being sent for. In our opinion this was a sufficient 
rogatio testium as to witness Shaver, and meets the require. 
ment of the statute in this respect, Harden v. Bradshaw, 1 
Win. 263. The testamentary words were afterwards 
repeated twice in the presence of two witnesses, and were 
fully understood and assented to by the tesiator. The facts in 
this case in relation to the rogatio testium are certainly as 
strong and conclusive as those in the case of Harden v. 
Bradshaw. — 

The judgment in the Court below must be reversed, and 
judgment rendered in this Court upon the special verdict. 
This will be certified to the Court below, to the end that a pro- 
cedendo may issue to the Probate Judge, &e. . 


Per CURIAM. Judgment reversed. 


THE STATE ex. rel. WILLIAM FAIRCLOTH oR. K. FERRELL 
and others. 


lt is not necessary that a writ of execution shall be made returnable 
to the next term after that at which it was tested. 


(Ledbetter v. Arledge, 8 Jon. 475, cited and approved.) 


Civii ACTION, submitted upon acase agreed, to Watts, J., 
at WAKE, Spring Term 1869. 
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The case recited that a judgment in favor of the plaintiff, 
against one Cunningim, was obtained at Fall Term 1867, of 
the Superior Court for the County of Greene, which was held 
on the second Monday after the fourth Monday of September 
in that year; and that an execution was issued on said judg- 
ment, tested of said term and made returnable to the Fall Term 
of the said Court, in the year 1868. This execution reached the 
hands of the Sheriff of Wake on the 30th of March 1868, and 
was levied upon a certain lot and houses thereon, in the City of 
Raleigh. Several executions in behalf of other parties, came to 
the hands of the Sheriff, before the 30th of March 1868; but it 
wasadmitted, that the plaintiff’s execution was of prior teste to 
any other in the hands of the Sheriff on the 18th day of May 
1868, the time when the sale was made. 

The Sheriff however, applied the proceeds of sale to what 
he termed “older judgments, having priority of this execu- 
tion.” 

Upon this state of facts his Honor gave judgment for the 
defendants, and the plaintiff appealed. 


Battle & Sons, for the appellant. 
Bragg, contra. 


SertLe, J. (After stating the case as above.) Since 
the case of Green v. Johnson, 2 Hawks, 309, there ean 
be no question, that an execution bearing the first teste, 
will be satisfied before one of a younger teste first delivered 
and levied upon property, which is not sold, before that of the 
first teste comes to the Sheriff’s hands. 

But the plaintiff’s execution was doubtless considered void, 
because it bore teste of Fall Term 1867, and was made retur- 
nable to Fall Term 1868, taking no notice of Spring Term 
1868, which intervened. 

In mesne process, if a term be omitted, the writ is void in 
personal actions; but it is not-so in final process. 
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It is not necessary, at common law, that a writ of execution 
should be made returnable to the next term after that in 
which it is tested; ifa term intervene it is not material. We 
are not aware that the point has ever been presented before 
in this State, but we consider it determined, upon the author- 
ity of Shirley v. Wright, 2 Ld. Raym, 775; especially as this 
case is cited, with approbation, by so many text writers. 2 
Bacon's Abr, tit Execution, c 1; 1 Archbold’s Pr. 26 
Sellon, 551; 2 Tidd, 1028. 

Our statute, Rev. Code, ch. 31, sec. 50, has no application 
to executions, (Ledbetter v. Arledge, 8 Jon. 475,) and, in cases 
where it does apply, is only in affirmance of the common law, 
for it directs that ‘all writs, &c, shall, unless otherwise 
directed, be returned the first day of the term, to which the 
same shall be returnable, dc.” 

Sales made under junior executions, are supported in favor 
of innocent vendees, and creditors must look to the fund, or 
to the Sheriff, in case there has been a misapplication of the 
fund. 

True, the lien of the first execution may be destroyed by 
laches or fraud, but it cannot be contended that such is the 
case here, for doubtless the Clerk of the Superior Court of 
Green county issued the execution in question under what he 
supposed to be provisions of the so called Stay Law. 

We are of the opinion that the plaintiff is entitled to 
recover. 

Let it be certified that there is error, &c. 


Per CURIAM. There is error. 
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A. A. MITCHELL 2. JAMES A. HENDERSON and another. 


In an action of assumpsit, the rule of damages in a suit upon a note 
for $107 payable “in gold, or its equivalent in the currency of the 
country,” is—such amount in U. 8. Treasury Notes, as, at the time 
the note became due, was worth $107 in gold. 

Judgments given now are solvable in Treasury Notes of the United 
Strtes. 


(Gibson v. Groner, anie 10, cited and approved. ) 


Assumpsit, tried before Cilley, J, at CASWELL, Spring 
Term 1868. 

The plaintiff declared upon a note for $107, payable “in 
gold, or its equivalent in the currency of the country;” and 
requested the Judge to instiuct the jury that he was entitled 
to collect in dollars and cents as much as the sum called for 
in gold, was worth at the time the note became due, (January 
Ist 1867.) 

The Court declined so to do, and instructed the jury that 
the measure of damages was $107 with interest, &c., from 
January Ist, 1869. 

Verdict accordingly; Rule, &c.; Judgment, and Appeal. 


Bailey, for the appellant. 
No counsel contra. 


Dick, J. The principle involved in this case, was fully 
considered, and decided at the last term of this Court; Gid- 
son v. Groner, ante 10. 

As the distinctions between the common law forms of action 
ex contractu are now abolished, (Const. Art. IV, Sec. 1,) and 
the remedy for the enforcement of all kinds of contracts, is a 
“ civil action,” there ought to be an uniformity as to the cur- 
rency in which judgments are to be entered. 

Both in England and in this country the currency and the 
method of counting it, are established by law, and all legal 
proceedings are to be kept in conformity to such regulations. 
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In England judgments are entered in pounds, shillings and 
pence; and in this country, they must be entered in dollars: 
and cents, Act of April 2nd, 1792. Sec. 20. 

In this country we have two kinds of currency differing in 
value, 2. e., coin, and Treasury notes. 

We have been unable to find any authority to warrant a judg- 
ment in coin, in one action for a money demand, and in another 
action of the same kind a judgment for Treasury notes; or 
in the same action an alternative judgment for coin or T'rea- 
sury notes. 

At common law in the action of debt in the detinet for goods,. 
and in the action of detinue, a judgment may be rendered in 
the alternative, “that the plaintiff recover the goods, or the 
value thereof if he cannot have the goods, &c,” but we 
remember no other judgments of like character. We think 
that the law does not authorize two such forms of judgment. 
tor money demands; and therefore hold that the value of all 
contracts, whether simple contracts, or specialties, must in a 
civil action be estimated in United States Treasury Notes, 
and judgment be rendered for such amount, solvable in cur- 
rency. 

Where there is an express contract for the payment of coin,. 
the depreciation of Treasury notes must be ascertained and 
added to the nominal amount of coin agreed upon. 

We adopt this rule of law for uniformity and convenience,. 
as coin is now practically an article of commerce, and is rarely 
used as currency, and as the Act of February 25th 1862 makes 
Treasury notes a legal tender in the payment of debts. The 
technical objections to this rule of law, arising from the nature 
and form of the common law actions, no longer exists, and 
the civil action substituted by the Code is sufficiently broad 
in its operation to give adequate remedy for the enforcement 
of all contracts. 

The case before us, is an action of assumpsit, and even at 
common law, there was no difficulty in the jury assessing 
damages in treasury notes for the non-performance of the coin 
contract. There was error in the ruling of his Honor in the 
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Court below, but as he acted in conformity with a Military 
order then in force, each party must pay his own costs in 
this Court. (C. C. P. Sec. 278). Venire de novo awarded. 
Let this be certified. 


PER CURIAM. Venire de novo. 


THOMAS ROBINSON, Ex’r., &c. 0 HENRY McIVER and others 


1. General pecuniary legacies are not chargeable upon or to be pre- 
ferred to, specific devises of land, although the latter be found in 
a residuary clause which also includes personalty. 

2. A legacy in contemplation of emancipation and removal, to one 
who was a slave when the will was written, is valid; and a bequest 
made in trust for the removal of such slave, with balance if any to 
him, is, under the results of the war, payable to him without abate- 
ment. 

3. An Executor not expressly charged with such, has no official duty 
in connection with bequests of annuities charged upon land. 

4, Upon the death (before the testator’s) of a residuary legatee (a 
nephew and one of the heirs of the testator,} the real and personal 
estate given to him lapses for the benefit of the testator’s heirs and. 
next of kin. 

5. In case of such lapse, an annuity charged npon the land in favor 
of one of the heirs, will abate pro rata. 

( Whedbee v. Shannonhouse, Phil, Eq., 283, Hayley v. Hayley, Ib. 180, 
cited and approved.) 


Crvit-action to obtain the construction of a will, tried by 
Buzxton, J., at RicuMonyd, Spring Term 1869. 

The testator, Henry W. Harrington, published his will in 
due form in December 1860, devising and bequeathing amongst 
numerous relatives and friends a large estate in lands, sla ves 
and other personal property. The will was elaborate, inclu- 
ding 28 sections, and som? twenty or more copy sheets. The 
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testator died March 2d, 1868, and his will was duly proved 
before the Judge of Probate for Richmond county, Nov. 6th, 
1868. | 

The results of the war, in emancipating the slaves and 
rendering insolvent many of the debtors of the testator, had 
raised the questions now brought before the Court, and they 
render it necessary to set out the following portions of the 
will, either in substance, or at length. 

By the first section the testator provided for the payment of 
his debts by crop and money on hand, so far as necessary. The 
following six sections disposed of certain books, &c., as me- 
mentoes. The next following sections, to 17 inclusive, gave 
considerable pecuniary legacies to various persons, without 
charging them on land, or any other fund. 

Section 18 gave to trustees, for Mrs. Cynthia Cole, the 
plantation and tract of land whereon he resided, also cer- 
tain slaves, and farming stock, &c., for her use, &c., during her 
life; and on her death to go into the residue of the estate. 

Section 19 provided an annuity of $300 for Mrs. Cole. 

Section 20 gave to Stephen W. Covington a slave named 
Alexander Hambleton, his wife and family, in trust to be re- 
moved to Mexico where they might be free, but if on account 
of the disturbed condition of that country, or for other reason 
that could not be done, then to Ohio; but if that should be 
impracticable, then to St. Domingo. And then, by section 21, 
$1,000 was given to said Alexander, upon his arrival and set- 
tlement in either of those places; and $500 to Mr. Covington, 
in trust for payment of expenses attendant upon the removal, 
with balance after such payment to said Alexander, and $500 
to himself, for his trouble, &c. 

Section 22 provided that if the project in the two imme- 
diately preceding sections, should be impracticable, the slaves 
therein mentioned should fall into the residue, and the matter 
left to the consideration of the residuary legatee. 

By section 23, certain mementoes were given to his sister 
Harriet H. Strong. 

By section 24 an annuity of $1,000 was given to his sister 
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Harriet; and by section 24 this annuity and that to Mrs. Cole 
were made “a charge upon, and to be paid out of, the residue 
of my estate hereafter to be disposed of.” 

Section 26 directed an executor to sell certain lands in Sum- 
ner county, Tennessee, and the testator’s interest in certain 
tracts and parts of tracts in Richmond county, N. C., called 
“Speculation ” or “ Big Survey ” lands, and that the proceeds 
should fall into the residue of his estate. 

Section 27, “I give, devise and bequeath to my - nephew, 
Henry W. Harrington, all the rest and residue of my estate, 
oth personal and real, of every description whatever, (not 
hereinbefore devised or bequeathed,) including the remainder 
in all the property hereinbefore devised and bequeathed to 
my friend Cynthia Cole after the consummation of her life 
estate therein, and consisting principally of about sixteen or 
seventeen thousand acres of land, in divers tracts and parts 
of tracts on Pedee river, Edward’s creek, &c., &c., also the 
following negro slaves, to-wit :” &c., &e. 

Seetion 28 gave a legacy of $200 to one Mary Lucas. 

A paragraph followed in which certain persons, including 
the plaintiff, were appointed executors. 

After setting forth the will the complaint stated that a large 
mumber of the legatees, among others Mrs. Strong and the 
residuary legatee, were also heirs of the testator; and that a 
number of them, including such residuary legatee, died (the 
latter leaving children,) before he did. 

The questions asked of the Court, were: 

1. Whether the pecuniary legacies were to be charged on 
the land, in the absence of other property to pay them; and if 
so, whether any distinction as to order of application, were to 
be made between the proceeds of the land ordered to be cold, 
and the other land? 

2. Whether the executor were chargeable with any duty in 
respect of the pecuniary legacies chargeable on the land? 

3. Whether the land and personal estate devised to Henry 
W. Harrington, jr., lapsed, or devolved upon his children ? 
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4. Whether if any land lapsed, the legacy to Mrs. Strong 
(an heir) would abate in part, or be paid in full. 

5. Whether the legacy of $1,000 to Hambleton, be valid? 

6. Whether the two legacies of $500 to Covington be de- 
mandable now, and if so, to whom are they to be paid: Coving- 
ton or Hampton ? 

7. Out of what fund are the debts to be paid? 

8. As the residuary legatee is dead, is it the executor’s duty 
to make sale, as required in section 26? 

Proper parties having been made, &c., his Honor gave a 
judgment, which it is not necessary to state, and from that 
decree, in order that the matter might be permanently dis- 
posed of, all parties appealed to the Supreme Court. 


Ashe, for the plaintiff. 
Hinsdale, for some of the defendants. 


1. The provision for Harrington lapsed, and is void, and 
the land goes to the heirs; 3 Cruise 128, &., 2 Ire. Eq. 330. 
Hume v. Wood, 8 Pick. 478. Rev. Code, ch. 119, sec. 28, 
does not apply. 

2. The pecuniary legacies are not chargeable upon the land 
given in the residue, 2 Atk. 626, 3 P. Wms. 323, Ambler 173, 
Lupton v. Lupton, 2 Tre. ch. 614, 1 Roper Leg. 671, That 
there is a mixed fund of realty and personalty is not enough, 
Nyssen v. Gretton, 2 Y. & C. Exe. 222, and Reynolds v. Rey- 
nolds, 16 N. Y. 257. 


Battle & Sons, for others. 


Where the land is not specially devised, but blended with 
personalty in a residuary clause, it is charged thereby with 
the legacies Mirehouse v. Scaife,14 Eng. Ch. Rep. 696, 
Francis v. Clemow, 28 Eng. L. & HE. 125, Lewis v. Darling, 
16 How. U.S. 1, Givens v. Givens, 1 Mur. 192. 

They also cited Gallager’s Appeal, 48 Pa. 121, and Moore 
v. Beckwith, 14 Ohio, 129. 
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Pearson, C. J. 1. Are the pecuniary legacies a charge on 
the real estate embraced by the residuary clause? 

To decide this question it is necessary to determine what 
real estate is embraced by the residuary clause. 

The land devised to Mrs. Cole, to wit, the plantation on 
which the testator resided, is embraced, subject to her life 
estate; The sixteen or seventeen thousand acres in divers 
tracts on Pe Dee River, &c., areembraced: Jd certum est 
quod certum reddi potest, by reference to the title deeds: And 
the proceeds of the sale of the tract of iand in Sumner County 
Tennessee, and of “the Speculation” or “Big Survey” land in 
Richmond County, are embraced. 

But these are specific devises, although set out in the resid- 
uary clause, and arejexpressly charged with the annuities of $300 
to Mrs. Cole, and $1000 to Mrs. Harriet H. Strong. This, of 
itself, is enough to show that the general pecuinary legacies 
cannot be a charge by implication, on the land or the pro- 
ceeds of that directed to be sold. The expression of one ex- 
cludes the other: it might be that if the land was subjected to — 
the pecuniary legacies, there would not remain a sufficiency to 
secure the annuities. | 

We concur in the position taken by the learned counsel, for 
which he cited many authorities, that when, in a residuary 
clause, land and personality are made a mixed fund, the land 
as well as the personalty is made subject to the payment of 
pecuniary legacies. This, however, is not on the footing of a 
charge on land, like the annuities in this case, but on the ground 
that in order to ascertain what is embraced in the residuary 
fund, it is necessary to take out the specific legacies, and then 
to deduct the pecuniary legacies, and only what remains is 
“the rest or residue of the estate.” The residuary legatee 
takes only what is left. 

Sometimes the residuary fund is treated as a matter of not 
much importance, as where a testator, after disposing of the 
bulk of his estate, adds, “the rest of my estate not herein before | 
disposed of” &c., like the words “and other articles too tedious 
to mention” in a constable’s advertisement of sale. 
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Sometimes the residuary clause is the substance of the will; 
as when a testator, after giving a few specific and pecuniary 
legacies, gives the bulk of his estate as the residue. In both 
of these cases the residue is ascertained by first taking out the 
specific and pecuniary legacies; and the residuary legatee is 
entitled only to what may be over and above, whether it be 
land or personalty. In this sense all of the cases are to be 
understood: not as allowing the property to go to the resid- 
uary legatee, subject to a charge, but as taking the amount of 
the pecuniary legacies out of the fund, as something which he 
is not entitled to, because it does not come under the dis- 
cription. , 

Our case does not fall under either of these two classes, in 
respect to the land or the proceeds of the sale of the other 
land, but only in respect to such property or funds as do not 
pass by it specifically, arid fall under the description of “what 
is left,” after taking out the specific, and the payment of the | 
pecuniary legacies. 

This is an exceptional case, for in the residuary clause 
the testator makes specific devises and specific bequests. These 
are fixed with sufficient legal certainty, and are not included 
or jeft to depend upon the general words “what may be left,” 
or “things too tedious to mention,” or “such as may have 
been overlooked.” 

This same residuary clause sets out a specific legacy of many 
slaves, with particular instructions in regard to them. No 
one who reads it can for a moment auppose it was the inten- 
tion of the testator, that these slaves should in any event be 
sold in order to paythe pecuniary legacies. | 

2. The pecuniary legacy to Alexander of $1000, and of 
$500 to pay expenses of removal are now absolute; the condi- 
tion and purposes being met by emancipation; so this legacy 
takes grade with the other pecuniary legacies. Whedbee v. 
Shannonhouse, Phil. Eq. 283; Hayley v. Hayley ib 180. 

3. The executor has no concern with dhe annuities: he will 
sell the Tennessee land, and the “Speculation land” (unless the 
heirs-at-law elect to take the land), and the proceeds of sale 
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together with the other land, descend to the heirs cum onere, 
and it is his duty to see that all other property not specifi- 
cally bequeathed, is applied to the satisfaction of the pecu~ 
niary legacies, pro rata. 

In. the event of a lapse by the death of a legatee or devisee,. 
the legal effect is the same as if the name had been left blank; 
and the party becoming entitled takes the property in the 
same manner, plight and condition, that the legatee or devisee 
would have taken. In our case, for instance, the heirs-at-law 
and next-of-kin take the real and personal estate, charged 
with the annuities; and what constitutes the fund will be as- 
certained in the same way as it would have been in respect to 
the residuary legatee had he been living. Mrs. Strong being 
one of the heirs, the annuity given to her will be subject to 
abatement pro rata. 

We have disposed of all of the practical questions that now 
arise under the will. The loss of the slaves and the destruc- 
tion of other personal property during the war, as appears 
from the pleadings, render the decison of the other points into 
which his Honor has entered with great minuteness, un- 
necessary. 

The decree will be reversed in so far as it does not conform 
to this opinion, and a decree in these respects will be drawn 
in conformity thereto. The other parts of the decree below 
need not be referred to. The costs will be paid out of the 
fund. 


PER CURIAM. Decree accordingly. 


652 IN THE SUPREME COURT. 


JOSEPH CROCKER AND OTHERS, 6% pare. 


ame 


JOSEPH. CROCKER and others, ex parte. 


A testator desired his property, real and personal, after the death of 
his widow, to be divided among his heirs; except that A should have 
$50 and B, C, D, and E $10 each, above their distributive shares ; 
Held, that these sums were to be made good out of the real estate, 
if the personalty proved insufficient. 


Petition to sell land for a division between the petitioners, 
filed in Wake Court of Equity, 1866, and brought to this 
Court by an appeal from a decree at WAKE, Spring Term 1869. 

The petitioners were tenants in common under the will of 
one John Crocker, who died in said county in 1853, devising 
as follows: 

“T give and bequeath unto my beloved wife, Penny Crocker, 
all of my property, both real and personal, &e., and after her 
death to be equally divided among all of my heirs, except five, 
namely, one of them, Martha Ann Crocker, I give and bequeath 
to her $50, over and above her distributive share; also I give 
and bequeath to my four little sons, namely, William, Matthew, 
Sidney and Henry C. Crocker, $10 each, over and above the 
distributive shares above named.” 

The question was as to the distribution of the proceeds of 
the sale, i. e., whether the gifts of money mentioned above 
failed with a failure of the personal assets of the deceased, or 
were charged upon the realty devised, and its proceeds. 

The matter having been referred to the Clerk and Master, 
he reported that those gifts had failed, and there was a decree 
below in accordance therewith; from which the parties inter- 
ested took an appeal. 


Battle & Sons, for the appellants. 
Haywood, contra. 


Dick, J. The exception to the report of the Clerk and 
Master is sustained. The intention of the testator is manifest, 
although not expressed in his will with technical accuracy. 
The general rule of law, that where technical words are used 
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they are to be construed in a technical sense, is controlled by 
the manifest intention of a testator. In this case there can 
be no doubt as to the wishes and purposes of the testator in 
the disposition of his estate. The whole estate is given to the 
widow for life, and at her death it is to be divided among the 
children of the testator. In the division, five of the children, 
viz: Martha, William, Matthew, Sidney and Henry, are to 
have the legacies mentioned in the will, and then all the 
children are to have equal shares of the residue. These 
pecuniary legacies are a charge upon the whole estate, and 
their payment does not depend upon the sufficiency of the 
personal estate. 

There must be a decree for the payment of said legacies 
out of the proceeds of the land, to thesaid legatees or their 
representatives; and for a division of the residue among all the 
children of the testator or their representatives, according to 
their legal rights. The costs must be paid out of the common 
fund. 


PER CURIAM. Decree accordingly. 


THOS. K. HARRIS and others ». RICKS, HILL & Co., and others. 


The provision of the Code C. P. giving plaintiffs having judgment, 
three years in which to issue execution, applies to judgments pen- 
ding at its adoption: therefore, a plaintiff in such a judgment which 
at the time of application was more than a year old, had a right to 
have it docketed. 

Quare whether a creditor by prior docketed judgment, who places 

. execution in the Sheriff’s hands after a sale, can intercept its pro- 
ceeds, to the prejudice of creditors by. subsequent docketed judg- 
ments, whose executions were in the Sheriff’s hands at the sale? 


Return by Sheriff, asking advice as to the application of 
the proceeds of sales under execution, to the process in. his 
hand, made to Watts, J., at Hairax, Spring Term 1869. 

42 
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The principal points of difference between the parties were: 

1. Whether a creditor by judgment, which was pending 
when the C. C. P. was adopted, and, at the time of applying 
to have it docketed, was more than a year old (and so, by the 
previous laws, would have been dormant), could have it. 
docketed, so as to be preferred to other judgments taken under 
the code, and docketed subsequently; 

2. Whether creditors (Pullen, Pierce & Co.,) whose judg- 
ment was docketed before the sale, could intercept the pro- 
ceeds of such sale by placing an execution in the Sheriff’s 
hands after it had occurred, to the prejudice of creditors by 
judgment, docketed after his, executions under which were in 
the Sheriffs, hands at the sale. | 

The amount in the hands of the Sheriff renderéd the former 
question the only one of practical importance. 

His Honor decided it in favor of the creditor with oldest 
docketed judgment, and other creditors appealed. | 


Rogers & Batchelor, and Congland, for the appellants. 
Barnes and Walter Clark, contra. 


Reape, J. Under the Code, (§ 255,) execution may issue 
as of course, at any time within three years from the rendition 
of the judgment; and this applies to judgments existing at the 
time of the adoption of the Code. 

When the execution comes to the hands of the Sheriff, he is 
required “‘to satisfy the judgment out of the personal property 
of the debtor; and if sufficient personal property cannot be 
found, out of the real property belonging to him on the day 
when the judgment was docketed in the county, or at any nme 
thereafter. C. C. P, § 361. 

_ The judgment is a lien upon land at, and from the time of 
its being docketed. C. C. P. § 254. 

‘The funds in the Sheriff's hands must be applied to the 
satisfaction of the executions, according to the priority of the 
docketing of the judgments. There are six of the judgments 
which were docketed prior to the 4th day of January 1869, 


JUNE TERM, 1869. 655 


Harris e. al. v. Ricks, Hint & Co., et. ai. 


which was thé day on which the judement in favor of Pullen 
& Pierce was docketed, and therefore those six are to be satis- 
fied before that of Pullen & Pierce. This would be so, even 
if Pullen & Pierce’s execution had been in the Sheriff’s hands 
at the time of the sale, which was not the fact; on came to his 
hands after the sale. 

A question is presented whether the execution of Pullen & 
Pierce, whoseJudgment was docketed 4th January 1869 but did 
not reach the Sheriff’s hands until after the sale, has priority 
— over several other executions which did reach the Sheriff’s hands 
before the sale, but were issued upon judgments docketed 
after January 4th 1869. It would seem that a judgment 
creditor prior in the order of docketing his judgment, who 
negligently fails to sue out execution, ought to be postponed 
to a judgment creditor subsequent in the order of docketing, 
but who sues out execution and sells. Especially would this 
seem to be so, if the prior judgment creditor had notice of 
the subsequent judgment creditor’s levy and purpose to sell. 
But we suppose from what was said at the Bar, that the funds 
in the Sheriff’s hands will not be sufficient to satisfy the first 
six executions; so that the question is of no practical impor- 
tance in this case, and therefore: we do not decide it. If it 
should turn dut to be necessary, the point can be presented 
hereafter. There will however be General Rules adopted at 
this erm and publised with the Reports, which will cover the 
case. The case of Allen v. Plummer, at the last term, was 
before the Code. 

There is no error in his Honor’s ruling. The costs will be 
paid by the appellants. 7 | | 


PER CURIAM. Judgment affirmed. 
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JESSE W. PEEBLES ». J OSEPH A. PEEBLES and ee 
H. HORTON. 


Courts of Equity in this State will not ne new trials of issues, sent 
by them to be tried at law, rey because the verdict was against 
the weight of evidence. 

_ Where the issue sent for trial was, whether a certain conveyance from 
A to B was in fraud of C, a creditor of A, and with the direction 
that C should be plaintiff in the issue, and A and B co-defendants; 
and upon the trial declarations made by A previous to the convey- 
ance and whilst he was in possession of the land in regard to 
the state of the accounts between himself and B, were allowed to 
be given in evidence; Held that such declarations were not com- 
petent as against B; also, that to prevent com plications on a new 
trial, A’s name should be struck out of the issue. | 


Issuz, sent from the Supreme Court sitting in Equity at 
_ January Term last, to be tried at Waker, tried by Watts, J., 
at Spring Term 1869. 

The plaintiff, as creditor of Joseph Peebles, had filed a bill 
against the defendants, charging fraud in a certain conveyance 
of lands from such debtor to Horton, in February 1865. The 
defence was that Joseph Peebles owed Horton also, and had 
conveyed the land bona fide to pay the debt. Upon the case 
being opened in the Supreme Court at last term, an issue was 
ordered to be tried at law between Jesse Peebles as plaintiff, and 
Joseph A. Peeblesand Charles H. Horton as Beerceuey in- 
volving the question of fraud. 

Upon the trial the plaintiff was sow to prove wit 
Joseph had said several years before, whilst in possession of 
the land in controversy, as to the state of accounts betwixt — 
himself and Horton, for the purpose of showing that the alle- 
gations as to the extent of indebtedness between them in 1865 
was not true. The defendant excepted. 

Verdict for the plaintiff. 

In this Court the defendant moved for a new trial: 

1. Because the verdict was against the weight of evidence. 

2. Because of the admission of the declarations of Joseph 
Peebles. 
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Haywood, and Rogers & Batchelor, for the motion. 
Phillips and Battle, contra. 


1. The practice in regard to new trials of “issues” in North 
Carolina differs from that in England, 2 Hawks, 432, 1 Jon. 
Eq. 142, and ante 261. Here, however, even the English 
practice has not been pursued on the other side, 6 Madd. 58, 
3 Russ. 318. There is no such rule in England in “issues’’ 
involving the title to land, as that a second trial is given, as 
of course. Thatruleis confined to issues involving the title to 
an inheritance upon the issue dev. vel non, for the reason that 
such issue cannot be tried in equity, and therefore when sent to 
law, the former Court feels bound by the analogy in eject- 
ment. Here the issue is one to the trial of which is equity is 
competent; and as it was a matter of discretion to order even 
one trial at law, much more so a second. See Van Alst 
v. Hunter, 5 J. Ch. 1 52, which collects all the authorities © 
Adams’ [249], Smith’s Ch. Pr. 2, TA eé seg. 

2. Peebles’ testimony was competeut, for he is a party to 
the record; and were he not, it was so by analogy to, 
Satterwhite v. Hicks, Bus. 105, Marsh v. Hampton, 5 Jon. 
382, Askew v. Reynolds, 1 D. and B. 367. See also Ward v. 
Sanders, 6 Ire. 382, Willie v. Farley, 14 Eng. C. L. 307, 
Phil. Ev. (Hill and Cowen’s notes,) Pt. 1, 271, and cases cited. 


Puarson, C. J. There has been no instance since the insti- 
tution of the Supreme Court of the State of North Carolina, 
in which the Court has ordered a new trial in a case at law, 
or a second trial of an issue directed by the Court acting in 
equity, upon the ground that the first verdict was against the 
weight of the evidence. 

In a case at law, the Judge of the Superior Court as pre- 
sides at the trial, and can see and know everything connected 
with it, and all of the surroundings, hasa discretion to order a 
new trial, if, in his opinion, the verdict be the result of pre- 
judice, or of surprise, or of inadvertence. In an issue directed 
by the Court sitting in equity, the very reason for referring 
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the matter to a jury is, that, because of the imperfect manner 
of taking depositions, and the impossibility of the Court’s 
deciding on the weight of evidence, when the statement of one 
witness looks as good on paper a3 that of another, the Court 
feels its incompetency to decide between conflicting testimony, 
and chooses rather to rely on the common sense of a jury, who 
have the witnesses before them and are supposed to be capable, 
by observing their looks, demeanor and the effect of cross- 
examination which can in that mode only be made to have its 
full force, to arrive at the truth. 

So it would be labor lost and a confounding of confusion, 
should this Court take upon itself the task of going over all 
of the depositions, and of the statement of the Judge in the 
‘Court below (supposing him to be able from his notes to pre- 
-sent a full expose of the entire evidence, and of the incidents 
of the trial) in order to decide the question whether the ver- 
dict be against the weight of the evidence. | 

The fact that this never has been attempted by the Court 
under its organization as a Supreme Court, and that all of 
the cases brought before it for review of the “ trial of issues,” 
have turned on the admissibility of evidence, or the instruc- 
tions of the Judge to the jury, (Jones v. Zollicoffer, 2 Hawks, 
492, Reid v. Barnhardt, 1 Jon. Eq., 142,) settles our practice, 
and we are not disposed to depart from it, as by the Consti- 
tution and the Code of Civil Procedure provision is made to 
prevent the question from being again presented. In regard 
to the practice in England, and how far this Court has felt 
itself bound by the analogies furnished by the decisions in 
that country, we refer to the brief of plaintiff's counsel and 
to the authority and reasoning there cited and relied on, with 
the remark that the most fruithful source “of issues sent out of 
chancery,” to-wit: cases of devises where the inheritance is 
in question, has from an early day in this State been regula- 
ted by Statute. 

The declarations of Joseph Peebles were competent evidence 
against him. But we can find no authority or principle on 
which to hold these declarations competent against his co-de-~ 
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fendant Horton. In fact Joseph Peebles has no substantial 
interest in the result of thissuit. So the question is, ought his 
declarations, in hisown favor at the time when made, to have 
been allowed to go to the jury to the prejudice of Horton; 
who, although he claims under him, by a deed subsequently 
made, has no joint interest with him in the land, and is di- 
rectly concerned to prove that the declarations were untrue. 
The cases cited by the plaintiff's counsel do not sustain the 
competency of this evidence, and itis clearly against principle 
to allow it to affect Horton. 

For error in allowing it to affect the issue as against Hor- 
ton, there will be a new trial; and to avoid a like complica- 
tion of evidence, competent as to one and not competent as to 
the other defendant, the issues will be made as between the 
plaintiff and Horton, omitting Joseph Peebles. 


Per CurRIAM. New trial. 


MARY NELSON and others ». ALEXANDER BLUE, Ex., &e. 


The expression ‘‘lawful heirs,” in a will, applied to describe those 
who are to take a bequest of personalty, means such as take that 
sort of property in cases of intestacy. 


Personalty given by a testator who died in 1854, “‘to be equally 
divided among all my lawful heirs,” in a case where there were no 
lineal descendants, and the next of kin are nephews and neices, 
together with the children of a deceased nephew; is to be confined 
to the nephews and neices. 


{ Nore.—Since then aliter, by Act of 1862-3 ch. 49; and Act of April 6 
1869, ‘‘Histates of deceased persons.”] 

(Johnson v. Chesson, 6 Jon, Eq. 146, and Skinner v. Wynne, 2 Jon. 
Eq. 41.) 

{Final decree of distribution postponed, owing to the. state of the 
record, and the lapse of time since the bill was filed.) 
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Bru, filed in 1857 and transmitted to this Court at Fall 
Term 1867 of the Court of Equity for RoBEson. | 

The suit was for an account and settlement of the estate of 
Barbara Cade, who died in 1854, leaving a will. 

No statement of facts here, is necessary. 


McKay and Fonte & Badger, for the eee 
No caunsel contra. 


Ropman, J. By the will of Barbara Cade, proved in 1854, 
she gives to Mary, Evelina and Nancy Wilkerson, six hundred 
dollars, to be equally divided between the three About this 
legacy there does not appear to be any controversy. She then 
gives “the balance of my estate to be divided among all my 
lawful heirs.” The estate consisted altogether of personalty. 
In a will of personalty, “‘my lawful heirs” means those who 
at the death of the testatrix are entitled to distribution under 
the Statute. Who are these, in the present case? ‘The testa- 
trix left no lineal kin and no brother or sister; she left 
numerous children of brothers and sisters, who are the plain- 
tiffs; and some children of the children of a brother who 
died, as did his children, before the testatrix. The main ques- 
tion made by the pleadings, is whether these last, that is the 
grand neices and nephews, taking anything under the legacy. 
We are of the opinion that they do not; the Statute, Rev. 
Code ch. 64, sec. 1, sub-division 5, says, “If there be neither 
-widow nor children nor any. legal representative of children, 
the estate shall be distributed equally to any of the next of 
kin of the intestate who are in equal degree, and to those who 
legally represent them,” and sec. 2, says: “ Provided further, 
that in the distribution of the estate, there shall be admitted 
among collateral kindred, ‘no representative after brother’s 
and sister’s children. Johnson v. Chesson, 6 Jon. Hq. 146. 

It follows also that as the persons who take are all in equal 
degree, there is no occasion for the application of the doctrine 
of representation, and they all take equally per capita. Skin- 
ner v. Wynne, 2 Jon. Eq. 41. 
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This Court however cannot make any decree in this case 
for several reasons: 

1, The answer alleges that Peggy, daughter of Neil Little 
and wife of Sauls, survived the testatrix, in which case she 
would be entitled to a share; her representative is no party 
to the suit; replication. was taken to. the answer, but there is 
no testimony on this point. 

2. In 1862 the death of the original defendant Jacob Alford 
was suggested, and a sct. fa. was executed on his executor 
Alexander Blue: an account was taken and confirmed of the 
assets of the testatrix in the hands of Alford, but none has 
been taken of those in the hands of Blue. 

3. The three Wilkerson girls, to whom the first legacy was 
given, are not parties. 

4, In proceeding to a final decree in a cause which has 
been pending so long, we might do injustice. 

There will be a decree declaring the rights of the parties, 
and the case is remanded to the Superior Court of Robeson 
county, to proceed therein according to law. 

Neither party will recover costs in this Court. 


PER CurRIAM. Remanded. 


THE STATE v. HENRY BURWELL and others. 


Where alandlord, whilst engaged in collecting his advancements, out of 
a cropina field, that, by agreement with the cropper, wusto remain 
his ‘till he was reimbursed,” on being assaulted by the latter with 
a deadly weapon, knocked him down with a stick, Held, that he was 
not thereby guilty of an assault and battery. 

An agreement by him who cultivates land that the owner who advan- 
ces “guano, seed-wheat,” &c., shall out of the crop be repaid in 
wheat for such advancements, constitutes the former a cropper, and 

— not a tenant, 

(Denton v. Strickland 3 Jon. 71 and Lewis v. Wilkins Phil. Eq. 303, 
cited and approved.) 
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ASSAULT AND Batrsry, tried before Watts, J., at GRANVILLE, 
Spring Term 1869. 

On the part of the State, one Boyd, the prosecutor, testified 
that in 1867 he rented a piece of land from the defendant 
Burwell for the purpose of raising a crop of wheat; that the 
“bargain” was that Burwell was to furnish a certain quantity, 
of guano, and seed wheat, and the land; that he (Boyd) was 
to sow, reap and gather the wheat, and that out of the crop 
Burwell was first to have the value in wheat, of the guano and 
seed furnished by him, and the remainder was to be divided 
between them in the proportions respectively of } and 3. He 
further stated that Burwell came on a certain Friday to his 
house making enquiries as to the wheat then being threshed; 
that Burwell came again on the following Saturday, when he 
(Boyd) declined threshing any more wheat ’till Monday—that 
thereupon Burwell proposed to thresh the balance himself 
which Boyd declined—that Burwell then attempted to carry 
his wagon into the field, in which attempt Burwell committed 
on him Boyd the assault &c., complained of. That subse- 
quently Burwell went into the the field, threshed the remain- 
ing wheat and carried off his share. 

Upon his cross examination Boyd stated that Burwell was 
first to take out of the crop raised on the field the value of 
his advancements in guano and wheat, “if it took all the crop.” 

On the part ofthe defendant, Thos. Parham testified that he went 
with Burwell to Boyd’s on the Friday and Saturday spoken of 
by the latter; that Boyd was threshing the wheat; that there 
was some difficulty between Boyd and Burwell as to the divi- 
sion of the wheat, when the latter offered the former $95 to 
settle the matter, which Boyd declined; that Burwell then start- 
ed his wagon into the field, when Boyd threatened to kill or 
cut the horses and wagon, and injure them driving, that he 
{ Boyd] cut at Burwell several times with an axe, that the latter 
finally struck Boyd with astick, from the effect of which blow 
Boyd fell; that Boyd’s sons participated in the fight, and by 
one of them Burwell was severely stricken with a hoe. 

Defendant also introduced one Short, who testified that 
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Burwell the defendant stated to him that the bargain as 
between himself and Boyd was that he Burwell was to furnish 
@ quantity of guano and seed wheat and the land, and that the 
crop made on the land was to be his [Burwell’s] till he was 
reimbursed for his advancements &c. The Court intimated 
that the defendant was guilty on his own showing, and there- 
upon the defendant submitted to a verdict of guilty. 
Rule &c., Rule discharged, Judgment and Appeal. 


Young, for the appellant. 
Attorney General, contra. 


SETTLE, J. The defendant furnished the land, the wheat and 
the guano, and the prosecutor, Boyd, testified upon the trial 
- that the defendant “was to first take out of the crop raised in 
the field, the value of his advancements in guano and wheat, 
if it took all the crop.” What remained after paving for these 
advancements, was to be divided in a certain proportion 
between the defendant and the prosecutor. 

There isa marked distinction between a dessee and a cropper. 
Denton v. Strickland, 3 Jon. 61, Lewis v. Wilkins, Phil. Eq. 
303. This contract clearly makes the prosecutor a mere crop- 
per, and the defendant had a right to enter the field, for the 
- purpose of getting his share of the crop. This is the view of 
the case as presented by the prosecution, but we need not con- 
sider it, as it was withdrawn from the jury, and another view 
taken by his Honor, which, we think, placed it in even a 
stronger light for the defendant. The defendant introduced 
a witness who testified, that when he, Burwell, started his 
wagon into the field, the prosecutor, Beyd, “cut at the defend- 
ant several times with an axe, that the latter finally struck _ 
Boyd with a stick, from the effects of which blow Boyd fell, 
that Boyd’s sons participated in the fight, and that by one of 
them Burwell was severely stricken with a hoe.” 

Another witness on behalf of the defendant, testified that 
the defendant stated to him, that the bargain was that, “he, 
Burwell, was to furnish a quantity of guano and seed wheat 
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and the land, and that the crop made on the land was to be 
his (Burwell’s) till he was reimbursed for his advancements,. 
&c.” Here “the Court intimated that the defendant was 
guilty upon liis own showing,” and a verdict was entered 
accordingly. 

As the case was disposed of in submission to this intimation 
from his Honor, we can only consider it as presented by the 
evidence on behalf of the defendant. We cannot concur in 
the view taken by his Honor; on the contrary, it appears from 
this evidence that the prosecutor assaulted the defendant with 
a deadly weapon while he was engaged in collecting his 
advancements, out of a crop which was “to remain his till he 
was reimbursed &c.” 

It was insisted upon the argument here, that the defendant. 
was guilty because he had not complied with the requirements 
of the act of 1866-7 ch, 67, entitled “An Act to protect land- 
lords against insolvent debtors.” This act does not take 
away any rights that the landlord had before, but it gives 
others; and it would be strange if we were to construe a 
remedial “act to protect landlords,” so as to diminish their 
remedies, and leave them in a worse condition than they were 
before its passage. 

There is no error. Let this be certified, &c. 


Per CURIAM. Ventre de novo. 
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ADOPTED AT JUNE TERM, 1869, 


I. Appeals will be docketed for their proper districts in the 
order in which the papers are filed with the Clerk. 


II. The Clerk will docket no appeal in a civil action, unless 
it appears that the appellant has filed in the Court below an 
undertaking payable to the appellee, with sufficient surety, 
and in a sufficient sum, for the payment of all costs which 
may be adjudged against him in the Court; or has made a 
deposit in lieu of such undertaking; or unless, by leave of this 
Court, he shall file such-an undertaking, or make such deposit 
with the Clerk here. This rule shall apply, notwithstanding 
an appeal bond shall be waived by the appellee. 


III. The preceeding rule shall not apply: Ist, If the Judge 
below shall have allowed the appellant to appeal as a pauper, 
or: 2nd, where the State is the appellant in its own interest, 
or: 3rd, where an officer of the State is the appellant, in his 
capacity as such. and the interest of the State alone is con- 
cerned. 


IV. Appeals from a county in which a Court shall be held 
during a term of this Court, if filed before the expiration of 
the time assigned to the District, will be called during that 
week, if not filed by that time, they will be called at the end 
of the docket. 
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V. The Judicial Districts shall be arranged and assigned 
in the following order: 

1st week, First and Second Districts. 

2d week, Fourth and Fifth Districts. 

3d week, Third and Seventh Districts. 

4th week, HKighth and Ninth Districts. 

5th week, Tenth and Eleventh Districts. 

6th week. Twelfth and Sixth Districts. 


VI. The cases from each District will be called in their 
proper order; if either party is not ready, the case may be put 
to the end of the District, by consent or for cause shown, and 
be called in that place; otherwise the first call is peremptory. 
In like manner, by consent or for cause, a case may be put to 
the end of the docket, or continued. If no counsel appear 
for either party at the first call, the case will be put to the 
end of the District, and if none appear at the second call, it 
will be continued. 


VII. Cases not prosecuted for two terms, will be dismissed 
at the cost of the appellant, unless continued for cause; with 
liberty however to either party to move at the next term to 
re-instate it; or afterwards, upon sufficient cause. 


VIL. The appellant is entitled to open and conclude the 
argument. 


IX. When an appeal shall be taken after the commence- 
ment of a term of this Court, the judgment and teste of the 
execution shall have effect from the time of the filing of the 
appeal. 

Nors.—The only difficulty in the adoption of this rule was the ease 
of Farley v. Lea, 4 Dev. & Bat., 169; for, the idea of allowing a judg- 
ment in a case which in fact was not tried below until after the com- 
mencement of aterm of this Court, to relate back and take effect 
from the first day of the term, was out of the question. We are 
relieved from the difficulty by Whitaker v. Wesley, 74 E. ©. L. BR. 48, 
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decided in 1852, in which all the cases on the subject were fully re- 
viewed, and the conclusion is, ‘‘that a mere form or fiction of law 
introduced for the sake of justice, shall not work a wrong contrary to 
the real truth and substance of the thing.” We consider Farley. v. 
fea, (decided in 1838) overruled by the authority and reasoning of 
this case. The judgments of this Court (as between themselves and 
without reference to the judgments of other Courts) relate to and 
take effect from the first day of the term, except in the case above 
referred to, in such cases the judgments take effect from the filing of 
_ the record of appeal. | 


X. The Clerk of this Court will keep a judgment docket, 
with an alphabetical index of the names of the defendants. 
On this docket he will enter a brief memorandum of every 
final judgment of this Court affecting the right to real prop- 
erty, and of every judgment requiring, in whole or in part, 

the payment of money; stating the names of the parties, the 
- term of the judgment, its number on the docket of the term, 
and if for the payment of money, the amount of the judgment; 
and when it shall appear from the return on an execution or 
from an order for an entry of satisfaction by this Court, that 
the judgment has been satisfied in whole or in part, the Clerk, 
at the request of any person interested in such entry, and on 
payment of the lawful fee, shall make a memorandum of the 
time of such satisfaction, whether in whole or in part, and 
refer briefly to the evidence of it. 


XI. Executions from this Court may be directed to the 
proper officers of any county in the State: the manner of their 
teste is prescribed in Rule IX preceding: at the request of the 
party in whose favor execution is, it may be returnable on 
any specified day after the commencement of the term of this — 
Court next ensuing its teste. In the absence of such request 
executions shall be made returnable on the first day of the 
term next ensuing their teste; and on motion, for special 
eause, execution may be taken out during the term. 


XII. The Court will not regard any agreement alleged 
43 | 
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Ce ER AaEEEee’ 


Runes or PRAcTIcE. 


between Attorneys or Counsel, unless it be admitted, or shall 
be in writing and filed in this Court. 


XIII. Memoranda of pleadings will not be received in this 
Court as pleadings, even by consent of parties, but will be 
disregarded as frivolous or impertinent. 


XIV. On motion of either party, or, in a gross case, of its 
own motion, the Court will refer it to the Clerk, or to some 
member of the Bar, to report whether pleadings in a cause, 
are scandalous and impertinent, and if they be found so, the 
Court will order the scandal or impertinence to be stricken 
out at the cost of the party. 


XV. A motion to dismiss an appeal for want of notice of 
the appeal, can only be made at or before the calling of the 
cause. On the hearing of such motion, the notice must be 
shown, or be shown to have been waived. Notice will not be 
presumed merely because the appeal appears to have been 
taking during a term of the Court. 


XVI. Any party, within two terms after a judgment of this 
Court, may file a petition to have the cause reheard upon any 
matter of law. To such petition shall be attached a certifi- 
eate, signed by two Counsellors of this Court who did not 
appear in the cause at its first hearing, stating their opinion 
that the judgment was erroneous. Jt must also appear that 
the judgment has been performed, or that its performance has 
been properly secured; or some sufficient cause must be shown 
for dispensing with these conditions. Such petition must also 
assign the errors complained of. | | 


_ XVII. Appeals from judgments rendered one or more 
days before the commencement of a term of this Court, must 
be filed within the first eight days of the term, or before the 
calling of the district to which the case belongs, otherwise 
they will be continued until the next term. 
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XVIII. All judgments recovered during any term of a 
Superior Court, which shall be docketed during the term, shall 
be held and deemed to be docketed on the first day of the term. 


XIX. If any plaintiff shall have docketed a judgment 
and failed to sue out execution against the lands of the defend- 
ant, any other plaintiff who has docketed a judgment, and shall 
take out execution, may give notice of his execution to cred- 
itors having prior docketed judgments, which shall be served 
at least twenty days before the day of sale, and any creditor 
so notified, who shall fail to sue out execution and put it in 
the hands of the sheriff before the day of sale, shall lose his 
lien on the lands sold, provided that this rule shall not apply 
to any creditor who cannot take out execution. 


XX. In all eases where the land is sold under execution, in 
due course of law, the purchaser shall be deemed to have 
acquired, by power of the sheriff’s deed, all of the estate of the 
defendant in the execution, and all of the rights in respect to- 
the land conveyed, of the several creditors by docketed judg 
ments, who either have issued executions, or who, having been 
notified, shall have failed to issue executions. 


XXI. Writs of execution issued from a Superior Court 
shall not be tested of any term; they shall be dated on the day 
of their issue; and shall state when the judgment was docketed 
in the County from the Court of which the execution issues. 


INDEX. 


ABATEMENT OF SUITS. 


An action brought by a passenger against a Rail Road Company, to re- 
cover damages for injuries to her person, does not abate by the death 
of the plaintiff Peebles v. N.C. R. B. Co, 288, 


See Yuar’s ALLowancg, 3, 


| ACTION ON THE CASE. 
See DEcEIT. 


AGENCY. 


1. Where an agent received money from his principal with specific in- 
structions to pay it to a certain creditor, which he failed to do, but 
made a Gifferent application of it for the principal’s benefit, and the 
creditor made no demand upon such agent until after he had parted 
with the money and accounted for it with the principal; Held, that the 
creditor could not look to the agent for such money. Dizon v. Pace 608. 

2, Where the agent of an infant loaned its money in 1858 to a firm of 
which he himself was a member, and in April 1863 collected it in Con- 
federate money, the firm being entirely solvent; Held, that he was lia- 
ble to such infant for the consequent loss, Shufordv. Ramsour, 622, 


ALIMONY. 
See Divorce axp ALIMONY. 


AMENDMENT. 


1, Where the transcript of the record of an indictment &c., for a mis- 
demeanor, which had been removed by affidavit from another county, 
failed to show that the defendant had pleaded, and thereupon, the 
Solicitor for the State having suggested a diminution of the record 
therein, this was admitted by the defendant, whostated that he had 
pleaded Not Guilty, and was willing that the record should be 
amended so as to show it; Held, to have been competent for the Court 
to make such amendment, and that the Solicitor had no right to 
appealfrom the order, State v. Wiseman, 536. 


2. The Superior Courts have power to amend, and to supply records 
in the former Superior, Courts of Law and Equity, and also in the 
former County Courts, upon proper notice to persons interested 
Stanly v. Massingill, 558, 
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3. The Superior Courts have power to vacate judgments improperly or 
irregularly taken in the former Superior or County Courts, Mason v. 
Miles, 654, | 


AMNESTY. 


1. In a case where a prisoner moved a Court for his discharge on the 
ground that his offense was within the provisions of a certain Amnesty 
act, and such allegation was admitted by the Solicitor for the State: 
Held, that even if the act required a plea, in order to show its applica- 
tion to the case before the Court, the record exhibited a substantial 
compliance with such requirement, State v, Keith, 140. 


2. The Ordinance of 1868, ch. 29, repealing the Amnesty act of 1866, 
ch. 3, is substantially an ex post facto law, inasmuch as it renders crim- 
inal what before its ratification was not so, and takes away from persons 
their vested rights toimmunity, dd. 


APPEAL. 


1. It is the duty of the party appealing to specify the points upon which 
he excepts to the ruling of the Court upon the trial below, Stout v, 
Woody, 37, 


2. Parties to appeals have no right to waive appeal bonds sor far as costs 
are concerned, Cape Fear ¢ Deep River N. Comp’y v, Costen, 264, 
3. Where doth parties to a case appeal, the Clerks of ihe Superior Courts 


should make out two transcripts; the double appeal constituting in the 
Supreme Court two cases, Morrison v. Cornelius, 346. 


4. In case of an appeal from an interlocutory order the Court is confined 
to a consideration of the very point on which the appeal is taken. 
Sledge v. Blum, 874, 


5. Where a rule was served upon a plaintiff to justify his security for the 
prosecution of a suit, or to give other, and he failed to do so by the 
required time, whereupon the suit was dismissed ; Held, that the refu- 
sal of the Judge to accept a bond subsequently tendered, is not sub- 
ject to review, Futrell v, Spivey, 526. 


6. Cases brought to this Court by appeals taken without notice, (C. C. Py 
§301) will be dismissed upon motion. Campbell v, Allison, 568, 8. P. 
Carlton v, Hart, Hampton v, Spainhour, 569, 

7. An appeal being now the act of the appellant alone, no presumption 
of regularity arises because of its having been taken during a term of 
the Court from which it comes. bid. 


8. Cases sent up on pro forma judgments will not hereafter be considered. 
State v. Locust, 574, | 


9. A rule having been made in the County Court upon the plaintiff, to . 
justify the security on her prosecution ond on or before Tuesday of 
August Term, 1868, or such suit to be dismissed, that term was not 
held, as the justices were of opinion that their offices had terminated, 
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At Fall term 1868 the papers in this case with others, were delivered 
by the Clerk of the County Court to the new Superior Court Clerk, 
but the civil docket was not taken up at that term for want of time: 
At Spring Term 1869, on Wednesday of the second week, being the 
first day of taking up the civil docket, the defendant moved to dis- 
miss the case because of the rule in the County Court—but upon the 
plaintiff’s offering to give security then, she was allowed so to do: 
Held, to have been a matter within the Judge's discretion, and to have 
been properly decided, Smith v, Mitchell, 620. 

(Illustration of the maxim detus legis nemint facit injuriam.) bid. 

See Jupement, 5; Nox Tiz~ Recorp; ConFesston 2; CeRTIORARI 
Crim, PRocEEDINGS 21, 


APPRENTICE. 


1, Where a father so acts as torender his house no longer habitable by 
his children, it is a desertion of them by him, within the meaning of 
Rev, Code, c. 5,8. 1. Stout 6. Woody -37, 

2. One who seduces away and employs the apprentice of another, is liable 
to the master for the value of his services during the time that he is 
so seduced and employed. did. | 


ARBITRATION AND AWARD. 

1. Arbitrators are no more bound to go into particulars, and assign 
reasons for their award, than a jury is for its verdict. Their duty is 
best discharged by a simple announcement of the result of their inves- 
tigations. Blossom», Van Amringe, 65. | 

2. Where arbitrators award that the personal property for which a suit 
has been brought, belongs to the defendant, and that the plaintiff shall 
pay the costs, Held to be jinal as regards such suit. did, 

3. An award as to the arbitration fee, held to be valid, where the order of 
reference expressly entrusted the arbitrators with its determination. 
Ibid, 


ARREST. 

Where an affidavit, made to obtain an order of arrest and an attach- 
ment, is based upon an apprehension by the affiant of some future 
fraudulent act by the defendant, such affidavit must specify the grounds 
of the apprehension; but where the affidavit relies upon an act already 
done, it need state it only in general terms; as here, “That the said P. 
has disposed of and secreted his property with intent to defraud hig 
creditors, Hughes v, Person, 548, 


ASSAULT. 

1, Where one was going down the steps which led from a Court room, 
ang another who was before him in striking distance, stopped, turned 
about, clenched his right hand (the arm being bent at the elbow but 
not drawn back) and said, I have a good mind to hit you, whereupon 
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the former walked away and went down another staircase: Held, that- 
the latter was guilty of an assault, State v. Hampton, 18. 


2. Where one drew a pistol, (neither cocked nor presented,) and ordered 
another, who was within ten steps, to leave a public place, or he would 
shoot him: Held to be an assault, State v. Church, 15. 

8. Where a landlord, whilst engaged in collecting his advancements out of 
a crop in a field, which, by agreement with the cropper, was to remain 
his “till he was reimbursed,” on being assaulted by the latter with a 

a deadly weapon, knocked him. down with a stick, Held thathe was not 
thereby guilty of assault and battery. State v. Burwell, 661. 


ASSUMPSIT. 

In an action of assumpsit, the rule of damages in a suit upon a note for 
$105 payable “in gold, or its equivalent in the currency of the country,” 
is—Stuch an amount in U.S. Treasury Notes, as, at the time the note 
became due, was worth $107 in gold. Mitchell v. Henderson, 648. 


ATTACHMENT—ORIGINAL. 


1. Under the act of 1866-’67, c. 68 the defendant in an original attachment 
might replevy and plead without giving a replevy bond. Holmes v. 
Sackett, 58. 


2. The provision in the Act (Rev. Code, ch. 7, § 16,) requiring an ab- 
sconding by the defendant to be within three months in order to warrant 
an attachment, is not a Statute of Limitations, and theretore is not 
within the various Acts recently passed affecting that Statute. -Blanken- 
ship v», McMahon, 180. 


3. Defendants in original attachment may appear and plead without giving: 
bail. Stephenson v. Todd, 368, . 

4, In such cases any judgments theretofore obtained against garnishees 
should be set aside; id. 

5, And if money had been collected upon such judgments, that should 
be repaid to the garnishees; vot paid over to the defendant. did, 

Notr.—The law in the first and third paragraphs above has been modifi- 
ed by the Code of Civil Procedure. 


_. Attachment under the Code is not an original but an auxiliary remedy, 
and can be issued only for the causes specified §§ 197-201. Marsh v. 
Williams, 871. 


ATTORNEYS. 
Where persons mutually contested the claims of each other to be regarded 
as Mayor, &c., of a municipal corporation, and one party had brought | 
an action in the name of the corporation, in order to test the question; 
Held, that upon the case coming by appeal to this Court, an Attorney, 
claiming to be counsel for the plaintiff and authorized under its seal, 
although perhaps appointed by the other party, had a right, even 
against the protest of the Attorney who brought the action and had 
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been recognized up to that time as the Attorney upon record although 
without authority under seal, to have the action dismissed, Newderne 
v, Jones, 606. | . 

The power of attorney which a lawyer may be required to file, by Rev. 
Code, ch. 31, s. 57, is some writing addressed to him by the client or 
an agent for the client; therefore, letters written by the client to third. 
persons in which no particular suit is specified, which express gratifi- 
cation that a certaln gentleman had been employed insome controversy 
between the plaintiff and the present defendant, will not supply the 
want of such a power, Day v. Adams, 254, 


AUCTION, 

See Fravp, 5. 
BAIL BOND. 

See ATTACHMENT, 
BANKRUPTCY, 


Where the plaintiff in a suit upon an account, assigned his interest therein 
bona fide and for value: Held, that he thereby became a trustee of such 
claim for the assignee, and that his subsequently becoming bankrupt, 
during the pendency of the suit, did not affect his rights to recover as 
trustee. Valentine », Holloman, 475. 

See CREDITOR AND SurRETY, 38. 


“BARN.” , 

A building of hewn logs (twenty-six feet by. fifteen,) divided by a parti- 
tion of the same, upon one side of which were horses, and upon the 
_ other, corn, oats and wheat, (threshed and unthreshed,) also hay, fod- 
der, &c., having sheds adjoining, under which were wagons and other 
farming utensils, is a “barn” within the meaning of that word-in the 
Rev, Code, c. 84, s, 2, punishing with death the burning of barns hav- 

ing grainin them, State v. Cherry, 493, 


BASTARDY. 


1, The obligation to give bond for the maintenance of a bastard, under an 
order of Court, is not @ debt, within the provision of the State Consti- 
tution (Art. 1, Sec. 16) abolishing imprisonment for debt, State v 
Palin 471, 


2, Therefore, a Court may imprison a putative father who refuses to give 
such bond. Such imprisonment is to be effected now under the act of 
April 10, 1869, in regard to contempt, Ibid. 

8. Justices must recognize defendants in bastardy cases to appear before 
the Superior Courts. County Commissioners have no jurisdiction of 
such cases, nor any judicial powers whatever. State v, Waldrop, 507. 

4, A bastard, born in this State of a mother who has not resided in it ‘‘for 
twelve months,” is chargeable for maintenance upon the County in 
which it is born, State v, McQuaig, 550, 
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BEQUEST. 
See Lueacy, | 
BILL OF EXCEPTIONS. 

See APPEAL. 

BILL TO PERPETUATE TESTIMONY. 

A bill filed by the sureties to a bond against the obtigee, alleging fies the 
bond is tainted with usury, the knowledge of which is confined to the 
principal and the defendant, and praying that the testimony of the 
principal be perpetuated, will not be entertained unless the plaintiffs 
offer to pay what they acknowledge to be really due. Crawford v» 
McAdams, 67, | 

(Observations by Pearson, C. J.,!upcnthe distinction ordinarily taken in this. 
connection, between bills of discovery, and bills to perpetuate tes-- 
timony.) Ibid. 

BONDS, 
1, Bonds require no consideration. Howell v. Watson, 454. 


2. Want, or failure of consideration, is no defence to an action upona 
sealed instrument. Parker v, Flora, 474, 


CASES DOUBTED, MODIFIED, &c. 


Stats vy. Peren Jounson, 8 Jon. 226, in State v. Willis, 26. | 
State v. GaRRicurs, 1 Hay. 241, Spizr’s Case, 1 Dev, 491, Sratz v. 
Eruram, 1D. & B, 162, in State e, Prince, 529, 
Faruey v. Lea, 4 D. & B, 169, in Rules of Practice, LX, 
MircHener v. Atkinson, Phil.-Eq. 28, in DMttchener v, dtkinson, 586. 
CERTIORARI. | 


At Spring Term 1867 the plaintiffs appealed to the Supreme Court from a 
decree made at thatfTerm; at the§ June jTerm 1867 of the Supreme 
Court they were informed that the [ease fhad not been sent up; but 
they took no further steps until January Term 1869, when they filed a 
petition in the Supreme Court for a certiorari; Held, that as the peti-. 
tioners disclosed o merits in regard to the original cause of action, and 
had been guilty of Jaches in preferring their application—the petition 
should be refused. March v. Thomas, 249, 


CHARITY. 

See Devise 5, 6, 
CLERKS, &c. 

See Eszcrment 1; Jupictan Saurus 2; Process. 
COMMON CARRIERS. — | 


1, Where a Carrier, upon being appled to by the owner to deliver certain 
cotton, (then at its depot, and in its possession for transportation) to. 
another Rail Road Company, declined to do it, or to allow the owner 
to do it—promising to deliver it itself, within three days; Held, that it 
was gross negligence for such Carrier to allow the cotton to remain un-. 
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delivered for several months afterwards and until it became rotten 
by exposure to the weather. Glenn v. 0. ¢ 8. &. BR. RB. Co., 510. 

2, Semble, That a Common Carrier for hire, can protect himself by an express 
contract, to such an extent only as will render his liability no greater 
than that of a Special Carrier for hire; also, that to render a parol con- 
tract to that effect binding upon the other party, there should be a con. 
sideration therefor ; and that otherwise it would be nudwn pactusm Lbid. 

Sex Pusiic Law. ABATEMENT oF Svrrs, 


CONFEDERATE MONEY. 


1, Guardians and other trustees, who had in their hands for management, 
during the late war, funds belonging to infants or other cestuy que trusts, 
were bound to use for such persons only that care which prudent men 
exercise in relation to their own affairs, Cummings v. Mebane, 316. 


2. It was not imprudent for a guardian to receive Confederate morfey in 
December 1862, from a debtor of his ward, who tendered it upon Ais 
being about to leave the State; but if such guardian mixed the money 
so received with his own, and both amounts were lost at the expiratton 
of the war, he will be responsible to his ward for its value in the pres- 
ent currency, with interest from the time of receiving it, did. 


3, A trustee will not be permitted, to the injury of a cestuy que trust, to sub- 
stitute his own Confederate money, when greatly depreciated, for more 
valuable trust funds. Capehart v. Etheridge, 3853, 

See Exxecurors AND ADMINISTRATORS 2, 6, 7; Agency 2; Eauiny, 4; 
GuaRDIAN 2, 8; Insunotion 8, 4; Speciric PERFormancs 1, 5, 


CONFESSIONS. 


1, On a trial for murder, the confessions of the prisoner having been offered 
in evidence, their reception was objected to as having been induced 
by fear or hope, but was allowed; Thereupon the prisoner asked the 
Court to instruct the jury, that “whether confessions are admissible at 
all as evidence, as in case of otherevidence, issolely a question for ibe 
Judge, but how far they are to be believed, or whether entitled to cre- 
dence at all, is a question solely for the jury:” His Honor gave such 
instruction, but added, ‘“But the confessions of the prisoner come 
before the jury untainted with fear or hope, and are entitled to all the 
weight to which such evidence is entitled; and the fear or hope which 
vitiates confession must be such as to produce an impression that 
punishment or suffering may be lightened or avoided by confession ;” 
Held, (Rodman and Dick, JJ., dissenting,) that such addition was not 
objectionable, State v. Nero Davis, 578. 


2. What constitutes fear, or hope, in case of confessions, is a matter of law, 
in respect to which the ruling of the Court below may be reviewed 
whether such fear, or hope existed in a particular case is a question of 
fact, the decision of which below cannot be reviewed. bid. 


CONSIDERATION, 


See Bonps ; Scauz, 2; Dezp 2, 3,4; Sraturz or Fravps 2 
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CONSTABLE. 


No action will lie against a constable fer money received by him in his’ 
official character, until after a demand. Kivett v. Massey, 240. 


CONSTITUTION, 


1. By the Court (Pearson, C. J., Ropman, and Dick, JJ, concurring.) 

(a.) It is competent for atax-payer to file a complaint on behalf of him- 
self and all other tax-payers in the State, whereby to enjoin the issuejof 
State Bonds under an unconstitutional Act of Assembly. 

(b ) The Act of the 18th of December 1868, in requiring the Treasurer 
of the State to subscribe for stock in the Chatham Rail Road Company, 
and to pay for the same by issuing Bonds of the State, is unconstitu- 
tional, under Art. 5. § 5, clause 2, of the Constitution of the State. 

(c.) That clause adds to the restrictions in the former clause of the same 
section, peculiar restrictions of its own in the cases covered by it. 

(d.) A subscription for stock in a corporation and issuing Bonds to pay 
for such stock, is a gift of the credit of the State, within the meaning of 
Art. 5,§ 5 cl. 2, above. Galloway v. Ohatham R. R., 147. 


Per Ropman, J.. Even if the Bonds of the State were at par, the General 
Assembly could not give or lend its credit without submitting the ques- 
tion to the people: 

Also, The test of Bonds being at par is, whenever in the particular trans- 
action the State receives in legal money the sum which she becomes 
liable to pay. 


2. The distinction between officers and placemen, is, that the former are re- 
quired to take an oath to support the Constitutions of the State and of 
the United States; whilst the latter are not. Worthy v. Barrett, 199. 


3. All officers under the government of the United States are either Legis- 
lative, Hxecutive or Judicial officers, Ibid. 


4, Sheriffs, County Solicitors and other officers required to take an oath to 
support the Constitution of the U. 8. by the laws of this State [Rev. 
Code, ch. “ Oaths,” &c.,] are within the operation of Article XIV of 
the Amendments to the Constitution of the United States, disqualifying 
certain persons from holding office.  Zded, 

5. A county attorney is within the provisions of the XTVth Amendment of 
the Constitution of the United States, disqualifying certain persons 
from holding office. Tate, ex-parte, 808. | 


6. The Acts of January 30th, 1869, and April Ist, 1869, in regard to ‘ the 
University Rail Road Company” are invalid; because— 

(a,.) By Pzarson, C. J., and Reaps, Dick and Serriz, JJ., No corpo- 
ration is created thereby, and therefore there is no grantee to take the 
franchises specified, 

(b.) By Pearson, C. J., and Ropman, and Dick, JJ. The question in- 
volved therein of an expenditure by the State, has not been decided by 
a vote of the people, 
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(c.) By PEARSON, C. J., The proportions and limitations upon taxatior, 
required by Art. 5, Sec. 1 of the State Constitution, have not been ob- 
served, | 


(d.) By Ropmayn and Dicx,JJ., Conceding that an inchoate corporation is crea 
ted by the acts in question, the ‘‘ Directors” required for its consumma 
tion have not as. yet been duly appointed, inasmuch as to such appoint 
ment the State Constitution renders a consirimation by the Senate, iudispen- 
sable, Universtty R, R. Co, v. Holden, 410, 


ARGUENDO: 
7. By the Court. 
(a.) Galloway v. Jenkins, ante 147, cited and approved, did. 


(b.) The proportions and iimitations (ubi supra, ) do net apply to taxes laid 
for the purpose of paying either the interest or the principal of the 
public debt, as it existed at the adoption of the Constitution, or for spe- 
etal county purposes, (a8 in Art. 5, Sec. 7, of the Constitution.) did. 


8. By Reapz, Dick and Serrziz, JJ. The proportions and limitations (ubt 
supra, ) apply only to taxes. laid for the ordinary and current expenses 
of the State, and include none of the objects of expenditure referred to 
in Secs. 4 and 5, of thesame Article, did, 


By Pzarson, 0. J. They apply in all cases of State or County taxation, 
except provisions, (1) for the public debt as it existed when the con- 
stitution was adopted, (2) for casual deficits, insurrection and invasion, 
and (8) for county taxation for special purposes. Ibid, 


By Ropmay, J. They apply (except in regard to the public debt as it 
existed at the adoption of the Constitution) equally in regard to all 
State taxes whatever, but not with equal force ‘to all; being, in some 
matters, ¢perative ; in others, only directory to the Legislature,—whose 
decision in such case is conclusive, and cannot be reviewed by the ju- 
diciary. In this latter class are included, taxes, (1.) to supply casual 
deficits, to suppress invasions and insurrections; (2.) for the ordinary 
and legitimate purposes of the State, and (3.) to construct unfinished 
Rail Roads, did. 

9, By Pearson, C. J., and Ropmwayn and Dick, JJ. (Dissentiente, READE, J.) 
As the Legislature cannot give or lend the credit of the State to others 
for the purpose of constructing new Rail Roads, without the sanction 
of a vote of the people, so, a fortior?, it cannot without such sanction, 
engage in such construction directly, bid, | 

10, The Act of March 16, 1869, “‘ Suspending the Code of Civil Procedure 

| in certain cases,” isnot unconstitutional in requiring writs in civil ca- 

ses to be “ returned to theregular term of the Superior Court,” &c.,, in- 
stead of to the Clerk’s office as heretofore. Me.Adoo v, Benbow, 461, 

11, The phrase “Superior Court” in Art. 4, Sec, 28, of the State Constitu- 
tion, does not mean the Court of the Clerk. did. 

12, A Statute may be in part constitutional, andin part unconstitutional. 
Johnson v, Winslow, 552. 
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18, The Constitutional prohibition, (Art, 4, Sec. 10,) of trial.of “ issues of 
fact” by the Supreme Court, extends to issves of fact as heretofore un- 
derstood, and does not hinder that tribunal from trying, (¢%. gr.) such 
questions of fact as may be involved in a consideration of the propriety 
of continuing or vacating an order for a provisional injunction,—_Heilg 
v, Stokes 612, 


Szz Ayyrsty ; Homicipz, 1,2, ‘ Stans 3? Downe, 2, 3. 
CONSTRUCTION OF CONTRACTS, 


1, A contract in these words: ‘ We have sold to Messrs. W, & D, all the: 
ginseng we have on hand and shall collect this season or fall, amount- 
ing to from five to eight thousand pounds, as near as we can estimate, 
including all we can get,” binds the seller to deliver ”o particular quan- 
tity, but only so muchas is on hand, and may be gathered in. Herren 
v, Gaines, 72, 


2. Where a debtor transferred by deed to his creditor his interest in a cer- 
tain receipt given by a Constable for notes in the hands of the latter 
' for colection, specifying the receipt as then in suit, and authorizing 
the creditor to receive the proceeds; and at the same time the creditor 
gave to the debtor a receipt stating that the amount to be received 
frem the Constable should be credited on the note due by the debtor 
to him, Held, that by such agreement, the exclusive right to control the: 
pending suit and to receive its proceeds, was vested in the creditor, 
and that the debtor was entitled to a credit upon his note for any 
amount paid indo the Clerk's office or otherwise, under a judgment there- 
on; also, that so far from its being the duty of the debtor to receive 
such amount and tender it to the creditcr, he was not authorized to re- 
ceive it. Crawford v. Woody, 100. 


Sez ASsSumMPSIT. 
CONTEMPT. 


1. Courts have power in North Carolina to order counsel to pay the costs of 
cases in which they have been guilty of gross negligence (even of akind 
not included in Rev. Code ch. 9, 8s. 5) such conduct being a sort of 
contempt, Robbins and Jackson, ex parte, 309. 


2. Where the contempt imputed, occurred in a different Court, or at another 
time, and was not % the face of the Court which punished it,—the par- 
ties affected by the order may appeal, did, 


8. Upon the facts of the case stated here, there was no contempt by the 
counsel made out. did. 


4. A court has power to require members of the Bar to purge themselves 
from a charge of contempt incurred by their publishing, over their 
names, in a newspaper, libellous matter, directly tending to impair the 
respect due to its members. Moore, ev-parte, 897, 


5. For such persons, under such circumstances, to state that the Judges of 
the Supreme Court singly or en masse, moved from that becoming propriety 
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80 indispensable to secure the respect of the people, and throwing aside the er- 
mine, rushed into the mad contest of politics, under the excitement of drums 
and flags, if admitted to be untrue, is libellous; and, especially when 
connected with an inference expressly and immediately drawn in the 
same paper, that such judges will yeld to every temptation to serve their 
fellow partizans, and are unfit to hold the balance of justice, directly tends 
to impaikthe respect due to the members of such court. Zid. 


6. In a rule to show cause why a person shall not be punished for contempt, the 
actual intention of the respondent is material, in which respect it differs 
from an twdictment for the like offence ; therefore, where the respondent 
meets the words of the rule by disavowing upon oath any intention of 
committing a contempt of the Court, or of impairing the respect due 
to its authority, the rule must be discharged, dd, ) 

7. Where a party is excused, not acquitted, under a rule, &c,, he will be re- 
quired to pay the costs of such rule, did. : 


CONTRACT. 


1, Where the plaintiff suld mules to an agent of the Confederate government 
at areduced price, giving as his reason for thus selling them, that they 
were to be used in the military employment of such government ; 

Held, that the contract was against public policy, and, therefore, that no 
recovery could be had on a bond given for the payment of the purchase 
money. Martin vy, McMillan, 486. 


2, Where an obligation had been given for $788, payable in currency or in 
gold, at the rate $145 in currency for $100 in gold, at the option of the: 
holder ;” Held that the holder might maintaiu a suit upon it without 
making any determination of his option previous to that contained in the: 
summons orcomplaint. Young v. McLean, 576. 


Sze Construction or Contracts; Partnersuir 8, 4. 
CORPORATION. 


1. The Act of 1858-59, ch, 142, does not purport to extinguish the Cape 
Fear and Deep River Navigation Company; and does not in fact ex- 
tinguish it, CF. g D. BR, Co, v, Costen, 264, 


2. The statute of Limitations upon a cause of action against a stockholder 
in that Company, for the balance of his subscription after a sale of his 
stock, begins to run from the time of such sale, and not from the time 
of the last assessment upon the stock, d2d, 

Sex Constitution 6, EvipEnce, 12, 


COSTS. 


1. No one is to be regarded as a prosecutor, under the Statute rendering 
prosecutors liable to pay costs, unless his name is marked as sueh on the 
bill of indictment. State 1. Lupton, 483, 


2. The prosecutor upon an indictment for stealing a mule, found at Fall 
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Term 1867 and tried at Spring Term 1869, may upon proper certificate 
by the Judge Delow, be ordered by him to pay the costs of the case, 
State v, Darr, 516. . 


3. Heretofore, the Superior Courts have had no power to give judgment for 
such of the costs upon a State warrant as accrued before the magistrate 
who tried it and failed to give judgment for such costs. Now, the mat- 
ter is regulated by Act of 10th April, 1869, “‘ Proceedings in criminal 
cases,” giving them control thereof. State v. Locust, 574. 

Ske Practice 2; Contempt 7. 


COUNTY ATTORNEY. 


Sez Constitution 10. 


CREDITOR AND SURETY, 


1. The relation between a creditor and asurety does not. oblige the former 
to active diligence in collecting his debt out of the principal. Zhernton 
v. Thornton, 211. 

2, The damage received by a surety in consequence of the creditor’s coun- 
termanding an execution ordered by the former against the property of 
the principal under a judgment obtained by the creditor against the 
principal and surety both, is damnwmn absque injuria, and gives the surety 
no cause of complaint which a Court will hear. bid. 

3. Where such creditor, in his character as an attorney, obtained an adju- 

- dication in bankruptcy against the principal judgment debtor, and thus 
prevented any lien from attaching upon a part of his property; Held, 
that the surety could not complain. did. — 

CRIMINAL PROCEEDINGS. 


1. In a case where the list of registered voters of a county was in the 
_ hands of the military authorities, and the proper civil officers for draw- 

ing a jury were unable to procure a copy of such list; Held, that the 
order of September 13, 1867; requiring jurors to be registered voters, 
did not apply. State v. Holmes, 18. 

2. Where a prisoner had already accepted as jurors three colored persons, 
Held, that he had no right to challenge a fourth juror when tendered, 
on the ground that Ae was a colored person, did, 

8. After conviction of a Forcible Trespass, judgment will not be arrested 
because the indictment contains no allegation as to the tine when the 
offence was committed. Statev. Caudle, 30. 


8. The prisoner has a right, with a view of impeaching her credibility, to 
ask the prosecutrix when introduced as a witness in a case of alleged 
rape, if she had not been delivered of abastard child, State ». Murray 31, 


5, The error in excluding such question is not ewred by permitting the pris- 
oner to show afterwards, by various witnesses, that the prosecutrix 
had been delivered of such child, and that her character for chastity is 
bad. Ibid. 


6. Errors committed by the Court during the trial can be remedied only 
by a venire de novo, Ibid. 
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7. A special venire summoned previous to the day of trial cannot be suc- 


cessfully challenged because the original panel was set aside upon a 
challenge to.the array. State v. MeCursy, 38. 


8. An objection by the State to a question asked of a witness being sustain-~ 


ed by the Court but immediately afterwards withdrawn, so that the 
prisoner might have asked it: Held, no ground for a new trial, especi- 
ally where the same question was asked and answered by another 
witness, Idd. 


9. There being no evidence of a mutual combat between the prisoner and 


10. 


11, 


12. 


13. 


14. 


15. 


16. 


17. 


18. 


the deceased, it was proper for the Court to refuse to charge the jury 
upon the supposition that there was such evidence. did. 


A general verdict of guilty, upon an indictment containing several 
counts, will be supported, although these are inconsistent as regards 
their statement of the manner of killing. State v, Baker, 276. 


A charge that—“‘if the acts deposed to by C. P. were the cause of the 
death, it was murder,” eld to be no trespass upon the province of the 
jury. ddd, 

During a capital trial, one of the jury (then out of Court in charge of 
an officer for the purpose of eating dinner,) was allowed to pass by or 
near a number of persons, and to eat his dinner a short distance from 
the other jurors, although he conversed with no one,—/eld to give no 
just cause of complaint to the prisoners. did, 


Objection to the manner of summoning the grand jury, can only be 
taken before trial; and such objection to the petit jury or special ve- 
nire, by challenging the array. State v. Douglas, 500. 


When the punishment for a common law offence has been mitigated by 
statute, it is not proper that. the indictment shall conclude “against 
the form of the statute.” State v. Ratts, 503, 

Error in the charge of the Court, on a trial for crime, will not give the 
State a right to appeal after a verdict of not guilty. State ». Credle 506, 
Where, upon trials for capital offences, questions arise as to the pro- 
priety of discharging the jury without a verdict: whether a necessity 
exists for such discharge is a matter to be decided by the Judge pre- 
siding at such trial; and it is his duty to ascertain the facts which con- 
stitute such necessity. State v. Prince, 529. 

The exercise of such discretion in any particular case of discharge 
may be appealed from, and in such case the finding of the facts in the 
Court below is conclusive, leaving the law as deduced from such facts 
to be reviewed. Ibid. 


In a case where three persons were put upon trial for murder, the 
prisoners proposed that they shouldjbe examined as witnesses for each 
other, The State objected, but the Court allowed the motion; there- 
upon the Solicitor appealed, and the Court, to allow him such appeal, 
in spite ofthe objection of the prisoners, withdrew a juror, and made a 
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mistrial; Held, to have been an erroneons exercise of discretion, and 
that thereupon the prisoners were entitled to a discharge, did. 


19, A motion to quash an indictment will not be allowed after a verdict. 
State v, Jarvis, 556. 


20. Indictments found (here, at Spring Term, 1867,) under the late Provis- 
ional Governmentof the State, are valid, and are to be heard and ended 
under the present Government. did, 

21, The facts occurring at the trial, alleged as ground for a new trial, must 
appear affirmatively upon the record transmitted from the Court 
below. State v, Bullock, 570. 

22. It is permitted to the presiding Judge to order a special venire only for 
the trial of persons charged with capital offences, and therefore a 
refusal to make such an order upon a trial for arson is correct. bid, 


28. A juror who is a non-resident of the County in which the trial is had, 
is liable to be challenged therefor, Zid. 


24, Itis a matter of discretion with the presiding Judge to discharge a 
jury upon a trial for crime, before they have rendered a verdict; and 
semble, that in all cases an appeal may be had (see Prince's case, ante 
529) from the decision of the Judge upon the Jaw involved in such 
discharge. did, 

25, Quaere, Whether the common law rule of carrying a jury around the 
circuit in case of their disagreement, do not still exist in this State, 
Ibid, 

26, If a bill of indictment be endorsed ‘‘a true bill,” by mistake, when the 
Grand Jury had ordered their Clerk to endorse it ‘‘not a true bill,” the 
defendant may show that fact by affidavit or otherwise, either upon a 
motion to quash or upon apleain abatement, and thereupon the in- 
dictment should be quashed. State v. Horton, 595. 


“OROPPER.” 


An agreement by him who cultivates land that the owner who advances 
“ouano, seed-wheat,” &c., shall out of the crop be repaid in wheat for 
such advancements, constitutes the former a cropper, and not a tenant, 
State v, Burwell, 661. 


DAMAGES, 
See Exzcution, 1; Aprprentice,2; Sagrirr,1, and Rerzrevin, 4. Peebles 
oN. OR, R., 288, | 
DEBT, 
See Preapine, 1. 
DECEIT. 


An action on the case for deceit, will not lie for the vendee against the ven- 

dor, for false representations by the latter as to the quantity of land sold; 

he should have had a survey, or taken a covenant as to the quantity sold 
Credle v, Swindell, 305. 
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DEED. 


1, A limitation by deed to W. J. S., and his heirs—‘ for and during the 
period of his natural life; at his death said property to go to the heirs 
of his body, to them, their heirs and assigns forever,”-—creates a fee 
simple in W. J. S.; and a limitation over,.“‘ in default of heirs of his body 
living at his death,” is too remote. McBee, ex parte, 882, 

2, Where the maker ofa paper writing ster vives died without delivering it, 
any gift therein contained is void; and the fact that the donee is @ son of the 
donor will not authorize a Court of Equity to assist him as a meritorious 
claimant, in the absence of any declaration of intention by the donor in 
his favor, other than as contained in the writing,—especially where he is 
provided for in the will of the deceased, and such assistance is asked 
against other persons equally meritorious. did, 


8. A deed, the consideration of which is the prospective support of the 
bargainor, is valid as a bargain and sale; and if the vendor be proved 
to be the mother of the vendees, also, as a covenant to stand seized.. 
Salms v, Martin, 608. 


4, Semble, that under the provisions of ch. 37, sec. 1, of the Rev. Code, 
a conveyance of land in North Carolina does not require a consideration 
(except so far as required by the policy in favor of creditors, and pur- 
chasers for value,) but ordinarily is valid if executed and registered, as 
there required, without the addition of any of the former ceremonies, bid, 


DEED IN TRUST. 
See Morreacez ; Frauvp. 


DEPUTY SHERIFF. 
See TaxEs., 


DEVISE. 


1. The devisee of a tract of land, which, by direction of the testator, had 
been levied upon to satisfy a debt, and was still bound by the levy at 
the death,—having paid the debt, was entitled to be subrogated to the 
claim of the creditor against the personal estate of the testator. Red- 
mond v. Burroughs, 242, 

*‘ Next of kin,” in a will, means nearest of kit, Todd. 


2. Where land was devised to the widow of the testator for her life, and 
afterwards to a son in fee: “provided be pays within two years from 
her death $150.00 to the heirs of my son William”: Hed that the land 
was charged with this sum, and therefore that a purchaser of it for value, 
from the widow and remainderman, with notice of the sum charged as 
above, was liable for it to the legatees, in case they could not get it from 
such remainderman, Patterson v, Patterson, 322, 


3. Real estate, ordered by a testator to be sold and the proceeds divided 


amongst certain children, is considsred as personalty from the time of 
his death. McBee ez parte, 382, 
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4, A testator devised his Skillet-handle farm to AB, in discharge of.a 
debt due to her, and provided further, in another part of the will, that a 
certain house should, at the expense of his estate, be removed from an- 
other tract to the farm given above; the devise having been accepted, 
Held, that although as regards creditors the house was to be treated as 
personalty, yet as against the other devisees it remained realty, and there- 
fore, that A B, being a purchaser for value, was entitled to have its. 
value, and a'sum sufficient to pay for its removal, as above, made up to 
her by the other devisees. Humphries and wife v, Shaw, 841. 

5. A devise and legacy to “Bishop Thomas Atkinson, Bishop of North 
Carolina and his heirs,” “in trust for the poor orphans of the State of 
North Carolina, and the said Bishop and his successors to have the right 
to select such orphans,” &c., and he shall direct and control said trust. 
in the best way for the support of said orphans, and the formation of 
their morals and education,” creates a trust for a specified object, in be- 
half of a definite class, and is valid, at all events during the ijife of 
Thomas Atkinson, after v, Athinaon, 587, 


6. The difficulties, suggested as likely to occur on the death of Thotas At- 
kinson, in reference to the exercise of a choice of beneficiaries among 
the “ poor,” &c., may be obviated by intervening legislation; the distine- 
‘tion being that where the trust is void because its objects are too indefi- 

nite, there can be no aid by legislation; but where the objects are suffi- 
ciently definite, and the trust is valid, the Legislature may interfere to 
remove any difficulty in regard to limiting the number, and selecting the 
“ orphans”—that being merely secondary, and rendered necessary by the 

- proportions of the fund given, did, 

7. Atestator desired his property, real and personal, after the death of 
his widow, to be divided among his heirs; except that A should have $50, 
and B,C, D, and E $10 each, above their distributive shares; Held, that 
these sums were to be made good out of the real See if the personalty 
proved insufficient. Crocker, ex parte, 652. 

DISSENTS. 
 ~ Per RopMax, J.; (Stay Law ;) Jacobs v. Smaliwood, 112, 

Per RzaveE and Serriz, JJ, The Act of the 18th of December, 1868, (in 
regard to the Chatham Railroad Co.,) is-constitutienal.and valid. Gai- 
loway v, Jenkins, 147, 

Per Ruapz, J. 1. Zar-payers ‘do not constitute a class; in the sense on 
which it is said that one of a class may file such bills as the present in 
behalf of the whole class, did, | 

2. The injury threatened to that class by the issue of bonds, is not so im- 
mediate, certain and irreparable, that a Court will give the extraordinary 
relief soughthere, did. 

8. By “par,” in art, 5, sec, 5, of the Constitution under consideration, is 


meant par value in the particular transaction in which the bonds are 
issued, 012, 
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4, Whether an article (stock, or other thing,) purchased in the course of 
the particular transaction, is of a par value with the bonds issued for it, 
is exclusively a matter for the Legislature to decide; and such decision 
cannot be reviewed by a Court. did, 

5. By the act in question the State does not either give or lend its credit; 
but wees it, Ibid. | 

Per Pearson, 0. 3. Ex parte Tate, 308. 

Per Pearson, C. J. Hill v, Kessler, 487, 
Per Ropman, J, McAdoo v, Benbow, 461. 
Per Ropman and Dick, JJ. State v. Davis, 578. 


DISTRIBUTION. 
Lecacy (17) and Nor. 


DIVORCE AND ALIMONY. 
1. Upon an application for alimony pendente ite, it is unnecessary to dee 
cide whether the petition warrants a divorce @ vineulo, or only a divorce 
a mensa et thoro, Little v, Little, 22, 


2, Wherea petition for divorce by the wife showed forbearance (and con- 
nivance) by her in regard to adulteries committed by the husband while 
she remained in his house, and then charged that afterwards he drove her 
from his house by threats of violence, swearing he would kill her if she 
did not leave: Held, to set forth ground sufficient for a divorce a mensa 
et thoro at least, Ibid, 


DOWER. 


1. A widow is entitled for dower to a life estate in one-third of the full 
value of any land in which her husband had an equitable estate, sub- 
ject to valid incumbrances thereon ; and so, has a right to require 
that the remaining two-thirds, as well as the reversion in the one-third 
assigned to her, shall be applied tothe payment of any purchase money 
still due for said land, in exoneration of her dower; being liable for 
such purchase money only after these funds have been exhausted, 
Caroon v, Cooper, 386. 

2. Where the wife’s right to dower in all the lands of which her husband 
was seized during coverture, by virtue of the act of March 2nd, 1867» 
had attached before the execution of a deed of trust, Held, that, as 
the bargainor took by act of the husband and claimed under him, the land 
was subject to the wife’s right of dower, even although the deed was | 
made to secure a pre-existing debt. Rose v, Rose, 891. 

8. If the bargainor had come in by act of Jaw, as purchaser at Sheriff's sale 

_ under an execution against the husband, the question of the constitu- 
tionality of the act of March 2nd, 1867, in regard to pre-existing debts 
might have been raised, bid, 

Sze Wipow, 


EJECTMENT, | 
Where land had been conveyed by a Clerk and Master under an order of 
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Court of Equity, in pursuance of a sale theretofore made for parti-- 
tition upon an application by tenants in common, and the purchaser 
had reconveyed the land to another; Held, that the tenants in common. 
could not impeach the conveyance by the Clerk and Master (for being. 
made without a payment of the purchase money)--by the medium of 
an action of ejectment; and that their remedy was in Equity, Beard: 
v, Hall, 39, 


EMANCIPATION, 


1, Where a man, at that time a slave, on the 15th of March 1865, took 
possession of a mule abandoned as unserviceable by General Sher- 
man’s army which two days before had occupied that part of the State, 
Held, that the finder’s owner, who upon the 12th of March had “ de- 
serted” him, acquired no title to such mule, as against him, Bure »v, 
Parker, 181, 


2. The Act of Congress, 1862, ch. 19, § 9, (July 17th) is not unconstitu- 
tional,—the United States and the Confederate States having been at. 
that time “ belligerents.”’ did. 


8. In cases of parol gifts of slaves under our former laws, the title to the 
slave vested in the donee subject to be divested, and did not remain in 
the donor. bid, 


Discussion, dy Pearson, 0. J., of the rights of the owners of slaves to 
things found by the latter; also of the peculiar and contingent condi- 
tion of slaves in North Carolina between the period of miltary occupa- 
tion by the army of the United States, and that of the passage of the 
Ordinance of Emancipation. d¢d, 


4, Where by agreement between a slave and his owner, certain notes be- 
longing to the former were made payable to the latter for the benefit 
of the former, Held, that upon the emancipation of the slave, the 
owner became a trustee for him as to all such notes as were then in 
his hands, Lattimore v, Dickson, 856. 

5. As to the time and the means of Emancipation, Quere, bid. 


6. The Emancipation Proclamation of President Lincoln, and the Act of 
Congress of July 1862, by their terms operated only upon particular 
slaves, and did not affect the institution of slavery; So also, the order 
of General Schofleld, made after the Surrender. Harrell v. Watson, 454. 


7, The buying and selling of slaves in the ordinary course of business, im 
North Carolina, in 1864, was then against neither good morals, nor 
public policy ; and no retroactive effect to that end can be attributed 
to the subsequent emancipation of slaves, and abolition of the institu- 
tion of slavery by law. Ibid, 

Sze Leeacy, 


ENDORSEMENT, 


An endorsement of a note to a deceased person, (made with intent to invest 
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such person’s personal representative with the legal property therein) 
isa nullity. Valentine v, Holloman, 475, 


Sze NxcotraBLe Paper 1. 
ENTRY. 


In order to revest an estate which has been divested by adverse possession 
under color of title, there must be an qven entry under claim of right, 
so as to give notoriety to the matter. Ransom v, Lewis, 43, 


EQUITY, 


1, Unless the order for the trial of issues before a jury so direct, the answer 
of one of the defendants in the original cause, isnotto be read on their 
behalf upon such trial, Jackson v. Harris, 261. 


2. Although the verdict of a jury upon issues which had been tried by them 
in obedience of the order of a Court of Equity, benot binding upon that 
Court, it will not lightly be disturbed. ds, 


3. Since the Act abolishing imprisonment for debt, Courts of Equity have 
jurisdiction of suits by judgment creditors to subject their debtors’ 
legal choses in action, after areturnof nullabona, Powellv, Howell, 288. 


4, Time, which in equity generally is not of the essence of a contract, may 
become so at periods when the currency is rapidly depreciating from 
day to day. Whttaker v. Bond, 290. 


5, A demurrer bad as to part, is bad as to all, Lattenore v. Dickson, 856, 


6. The object of a reference in matters of account is to havea plain and full 
statement of the figures and facts, so as to enable the parties, on excep- 
tions, to present to the Court such matters as may be controverted, in 
an intelligible manner; and to enable the Court to dispose of them 
without the labor of wading through all of the testimony, and in fact, 
of trying the whole case over again. To this end, the master should 
set out the facts found by him, and not content himself with a general 
reference to the depositions. Hurdle v, Leath, 866, 


7%, Anorder directing the surplus proceeds of a sale of mortgaged lands to 
be paid into Court, cannot be made in a cause to which the assignee 
of the bond secured has not been made a party. Hyman v, Devereux, 
624, 


8, Courts of Equity in this State will not grant new trials of issues, sent 
by them to be tried at law, merely because the verdict was against the 
weight of evidence, Peebles v. Peebles, 656, 


9, Where the issue sent for trial was, Whether a certain conveyance from 
A to B, was in fraud of C, a creditor of A, with the direction that 
C should be plaintiff in the issue, and A and B co-defendants: and 
upon the trial declarations made by A previous to the conveyance and 
whilst he was in possession of the land, in regard to the state of the 
accounts between himself and B, were allowed to be given in evidence 
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Held, that such declarations were not competent as against B; also, that 
to prevent complications on a new trial, A’s name should be struck out 
of the issue, bid. 


10. Final decree of distribution postponed, owing to the state of the rec- 
ord, and the lapse of time since the bill was filed, Nelson v, Blue, 659. 


EQUITABLE SET-OFF, 


1, Where a plaintiff, or one of several plaintiffs in equity, is indebted to the 
defendant, and is insolvent, the claim may be set off without strict re- 
gard to mutuality, If such debt be payable to the defendant, the set 
off may be effected under a petition; if not payable to him but only 
claimed by him, then the set offis to be effected undera bid, March v. 
Thomas, 87, 


2, Where a decree had been obtained for sums due to several plaintiffs by 
one defendant, and at the next term the latter made an affidavit before 
the Court, setting forth certain claims upon some of the plaintiffs pay- 
able to the affiant, and that the debtors were insolvent, upon which a 
corresponding rule was taken and served upon such debtors, Held, that 
this proceeding was equivalent to a petition, and thatthe debtors should 
be required to answer and show cause, bid, 


EVIDENCE, 


1, It being a question whether a severe injury, supposed to be a burn, was 
received by the deceased before death, it was competent for the prisoner to 
show that the deceased said he had a large burn upon his abdomen; 
such declarations being admissible as natural evidence, State v, Harris, 1, 


2, It is not necessary, in North Carolina, to show emission in order to prove 
rape, even where the indictment concludes against the form of the 
“Statute’~-not “Statutes :” the 20th sec. of Rev, Code, chap, 85, having 
abolished all distinction between these phrases, State v, Storkey, 7. 


3. A witness for the State (Here an accomplice) having been asked upon the 
examination in chief, whether hé had not upon some other occasion 
given a different statement of the transaction, may thereupon, at the 
instance of the Solicitor, be permitted to explain why he gave such 
statement, State v, Pulley, 8. 


4, Where an Agent of a Rail Road Company was introduced in its behalf, 
to prove that certain goods were not delivered to the Company as a 
common carrier, it was competent for this purpose to show that it was 
the custom of the Company to weigh, mark and book such goods; 
those in question not having been so treated, Vaughanv. R. R. Oo., 11, 


5. The exceptions to the general rule excluding hearsay evidence, do not 
embrace the declarations of a deceased person as to the boundary lines 
of land where such person was in possession as owner at the time the 
declarations were made, Hedrick v. Gobble, 48, 


6, A mere collateral declaration as to a past transaction is not admissible as part 
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of the res geste ; therefore, where one whilst engagell in renting a store 
room, and arranging for removing goods thereto, stated that “he had 
bought some goods from Mr, Haywood,” held to be admissible. 
Devries v, Haywood, 207, 

7. Answers given by a witness to such collateral questions as are put with 
the purpose of showing his temper, disposition or conduct, are not con- 
clusive, but may be contradicted by the interrogator, State o. Kirk- 
man, 246, 

8. One who calls outa statement from a witness, which he subsequently 
impeaches by another, cannot object to testimony from the 
other side in support of such witness, onthe ground that the statement 
so called out by himself was collateral matter, Ibid, 

9, A mule had been stolen from the residence of its owner upon Saturday 

night, and upon the next night,’ again, from the residence of AB: | 

Held, that the fact that upon Sunday morning the prisoner had carried the 

mule—which from appearances then had been tied out during part of 

the preceding night, to the house of A B: even when taken in con- 
nection with the additional fact that he assisted in stealing it upon 

Sunday night, although it might raise a conjecture, was mo evidence that 

he had stolen it on the night before, State v, Vinson, 335, 

It is within the discretion of the Judge presiding at a trial to admit or 

exclude evidence which, at the stage of the case when it is tendered, 

is irrelevant, even although the counsel tendering it promises to con- 
nect it with the case by subsequent testimony ; therefore, no appeal to 

this Court lies from a ruling which excludes such evidence, State v. 

Cherry, 498, 


11, The declarations of a grantor made previous to the execution of a deeds 
are inadmissible to control or explain the meaning of language used 
in such deed. Gatney v. Hays, 497. 


10 


12, The fact that the officers of a corporation make a contemporaneous 
minute, in writing, for their own information, of a parol contract, in the 
absence of the other party, does not render oral evidence by that party of 
the terms of such contract, incompetent. Brown v. Washington, 514. 


13, The rule, falsum in uno falsum in omnibus” is not a rule of Jaw in this 
State; and the jury may believe all, or a part, or none, of the testi- 
mony of a witness to whose evidence that rule is applicable, as they 
think best, State v. Brantley ¢ Watkins, 518. 


An omission of the word ‘‘county” before the words ‘of Wake” is im- 
material in the record of the trial below, as the Court is bound to 
know what are the counties of the State. dd, 


Evidence having been given that a person then upon trial for larceny, 
had been charged with the crime by the prosecutor, face to face, on 
being arrested under a State’s warrant: it is competent for the defen- 
dant to show what his reply was to such accusation. State v. Patter 
son, 510, 

See Corrzssion; Equity, 1, 8,9; Inprans, 3; Practicu, 4; PartyEr- 
sHw, 4; RationaLt Dovst, 1, 5; Witness, 


14 


15 
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EXECUTION, 


1. In the present condition of the Government and the Courts, and as the 
process of the Courts is now controlled, a plaintiff in execution can 
only collect currency, or United States Treasury notes. Therefore, in 
assessing damages, the jury should estimate the value of the demand 
an currency, Gibson v, Groner, 10. 


2. The equity of marshalling cannot be administered upon an application by 
& Sheriff for instructions for the distribution of money raised upon sun- 
dry executions, Roberts v. Oldham, 297, 


8. If an execution dy tts own teste be upon an equal footing with executions 
in behalf of other persons, it will not be postponed because, being an 
alias, the original upon which it issued was indulged. Ibid, 

4. The rule, that the lien of an alias execution relates to the teste of the 
original, is not affected by the fact that the alias issued from the Court 
of another county, whilst the junior execution (of the creditor contest- 
ing) issued from the Court of the county where the property lies, and 
in pojnt of fact, was first levied thereupon, Allen », Plummer, 307. 


5, An execution placed in a sheriff's Lands after sale under other process, 
but before the return of the proceeds, cannot compete therefor with 
the executions under which the sale was made, did, 


6. If the collection of the money due upon the execution of oldest teste be 
enjoined, such execution is not to be considered in applying the proceeds 
of a sale made whilst it and other executions were in the hands of the | 
Sheriff. Newlin », Murray, 566. 


7. Process of execution issued during the pendency of an injunction against 
the collection of the money due upon the judgment, is without effect ; 
and, even if the injunction be dissolved by consent after the sale and 
before the return of the process, sueh process will not share in the 
proceeds, bid. 


8, It is not necessary that a writ of execution shall be made returnable to 
the neat term after that at which it was tested, Fuircloth v. Ferrell, 640, 


Sze Trespass 1; Ven. Ex; Jupamenr 2. 


EXECUTORS AND ADMINISTRATORS, 


1, A bill by an executor, praying for leave to sell land in order to pay 
debts, will not be entertained unless it alleges distinctly that the per- 
sonalty has been exhausted. Wiley v. Wiley, 182, 


2. Where an executor made sales of personal property in November, 1861, 
and April, 1862, on six months’ credit, for Confederate currency, and 
réceived the proceeds when due, Held that prima facie he was guilty of 
laches in not disposing thereof in paying debts, or (failing in that) in 
not investing it some other way—but keeping it to become worthless 
in his hands, dd, | 
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3. The report of an administrator, who had been lieensed to sell land by a 
County Court, was returned and confirmed, and an order made, to col- 
lect and make title; Held, that upon its appearing afterwards, by the 
results of a judgment and execution, that the purchase money could 
not be collected, it was not competent for the County Court to set aside 
the sale. The jurisdiction of the Court in cases of such sales is at an 
end upon the confirmation of the sale, and the order to eollect and 
make title. vans v. Singeliary, 205. 

4, An administrator, who delivers the residue of an estate to the distribu- 
tees, has no equity to call upon them to refund the amount of a debt 
paid by him afterwards, of which he had no hotice at the time he 
delivered up the residue, unless he alleges and proves special cirewm- 
stances showing that he was in no default, and relieving him from the 
imputation of negligence. Donnell v, Cooke, 227, 


5. Where the case showed that the plaintiff knew at the time, that his intes- 
tate had been administrator as well as guardian of a certain estate, and 
that notes due to him as administrator were still outstanding ; and in ex- 
cuse of his ignorance of the existence of a debt of some $1,400 due by 
his intestate to such estate, he relied upon the fact that the Court 
records showed a settlement by the guardian, (such settlement includ- 
ing only the proceeds of a tract of land and a small amount of rent ;) 
Held, especially as the records showed no settlement by the adininistrator, 
to have been gross negligence in him to pay over the residue to the 
distributees. did, 


6. The rule of diligence imposed upon Executors and others having trust 
funds in their hands during the late war,—as regards dealing in Con- 
federate money, is, that of a prudent man in managing his own affairs. 
Shipp v. Hettrick, 329, 

¥. Although one acting as trustee, may not in a particular case have made 
himself responsible by receiving in 1862 or 1863 Confederate money for 
his cestuy-que-trust, yet if he do not invest it when received, or at least 
do not make a special deposit of it, or keep the identical money sepa- 
rated from all other, he will be held liable for the value of what he 
received, with interest, did. 

SrRn GuARDIAN 2, 3. 


EXPERT, 


1, There being evidence that the deceased came to his death by the inflic- 
tion of whippings by the prisoner, whilst the latter insisted that the 
death was caused by a burn of which there was an appearance on the 
abdomen, the testimony of a physician that in his opinion the burn was 
inflicted after death, was admissible in support of other evidence for the 
prosecution, State v. Harris, 1, ? 


FACTORS. 


1. Where a factor receives goods with instructions to ship them to a cer- 
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tain port, and makes an advance upon them ; nothing more appearing, 
it is not to be taken that he engages (as a common carrier) to ship 
them thither at all hazards; but only, if by ordinary diligence he can, Bes- 
sent v, Howell, 542, 

2, A factor residing at W, who, being under instructions to ship goods 
from that place to A, ships them to B, renders himself liable there- 
for; but if his principal, upon being informed of such breach of instruc- 
tions, ratifies the act, expressly or impliedly, he thereby waives his 
right to complain of it, dz, 


3. If there were no such ratification, the measureof damages (in case, that, 
using ordinary diligence, the factor could not ship to A,) is the 
difference between the price at W, and at B, not such difference at 
A, and at B. bid, 


4, Factors have a right to definite instructions from their principals; and 
in case instructions are obscure or contradictory, they may exercise 
their honest and diligent discretion upon the subject matter, without. 
becoming liable for results. did, 


5, Whether a factor is entitled to a discount for advances made to his 
principal, is ordinarily a question of fact to be decided by a jury, Ibid” 


FORCIBLE TRESPASS, 
See Crimmvan Proczzpines, 8. 


FORNICATION AND ADULTERY. 
See MisceGENATION, 


FRAUD. 


1. A conveyance to pay a dona fide debt if made by the debtor with a fraud- 
ulent intent, is void. Devries », Haywood, 53. 


2, A deed conveying property in trust for the bargainor’s only son and in. 
case of the son’s death without issue, then over, prepared and regis- 
tered at the instance of the bargainor, will not be set aside upon a pil! 
by the bargainor alleging that the deed was not delivered, that its. 
object was to reclaim from vice the son (since dead, childless,) and that 
it was not the bargainor’s intent to deprive himself of the control of the- 
property: there being no other charge of fraud surprise or undue in- 

fluence, than a recital, that in preparing and registering the deed the 

bargainor was “subject to the control and influence of the improper 
constraint, advice and duress of pretended friends,” and that he was 
“at the infirm and advanced age of seventy years,” Harshaw v. Me- 
Combs, 75. 

3, In such case the plaintiff will not be aided by an allegation that the deed 
was not duly stamped; Ibid, 


4, When an insolvent person misapplied money which had been placed in 
his hands in trust for his own son, Held, that he might replace the 
same without being guilty of fraud against other creditors, Jackson v.. 

' Spivey, 261, | 
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‘ 5, Where a bidder at auction offered one who also proposed to bid, that if 
he would desist, she would divide the land with him, Held, to be a fraud. 
upon the vendor, and so, to violate the contract of purchase afterwards. 
made by her as the only bidder. Whitaker v. Bond, 290, 


6. A bill for the rescission of a contract on account of fraud perpetrated 
after the contract is made, will not be entertained; therefore, 


7. A bargainor of land is not entitled to such relief, in a case where he 
alleged that some years after the contract had been made, the bar- 
gainee, having asked for them upon a pretence of calculating interest, 
put the notes for the purchase money into his pocket, at the same time 
drawing a pistol and telling the bargainor not to follow him. Fulton 
v. Lofts, 393, 


GUARDIAN AND WARD. 


1. A guardian who advances money for his ward over and above the income 
of his estate, in order to set him up in business, or for other purposes, 
without applying to the Court for leave, is not entitled to charge the 
ward with it. Shawv. Coble, 877. 


2. Where the administrator of a deceased ward settled with the guardian 
in February 1864, and received from him Confederate money at its 
face value in payment of the balance due the ward, Held, that such pay- 
ment was conclusive, end the guardian was entitled to credit for it in 
an account taken between him and his ward’s next of kin. bid. 


3. Where doubts as to the propriety of an investment by a guardian, are 
sought to be removed by him by false swearing, the question will be 
decided against him. Hurdle v. Leath, 597. 


4. If a bonfl with two obligors, of whom the principal is solvent and the 
surety doubtful, be accepted by a guardian, he is liable if the money 
be lost. Ibid. 

5. Depreciated bank notes produced by a guardian on settling his accounts,. 
are not to be allowed him at par ; and quere if they should be allowed 
at all, unless some satisfactory explanation accompany their produc- 
tion. Ibid. 


See ConFEDERATE Money, 1. 
HEARSAY, 

See Evipence, 1, 6. 
HOMESTEAD. 


Semble, that the provision for a Homestead in the present Constitution of 
the State, is not unconstitutional, and has a retrospective effect. Jacobe 
v. Smallwood, 112. 
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11, Inasmuch as the Code requires injunctions to be issued at the time of 
commencing the action or at any time afterwards before final judg- 
ment; and as by that Code all civil actions must be commenced by 
summons: Held, that an injunction ordered by the Judge upon read- 
ing the complaint, coupled with an order at the same time to issue a 
copy of the complaint, and a summons to the defendant, was irregular 
and premature, and therefore should be dissolved. Patrick v, Joyner, 5738, 


12, That a provisienal injunction is granted Jefore the issuing of a summons 
in the case, is a mere irregularity, which if waived by the defendant, 
the Court will not notice sya sponte, Heilig v. Stokes, 612. 


13. The common injunction (as distinguished from the special) is directed 
against a party to some suit that involves an equity which it is desired 
to protect; and therefore does not include a provisional injunction (as 
here) in favor of a creditor, against his debtor and a third person who 
are alleged to be conspiring to defraud him. IJid. 


14, Therefore, in such a case the injunction will be continued, if it appesr 
reasonably necessary for the protection of the plaintiffs rights until 
the trial. Ibid, 


See Execovrion, 8. 
IRREGULARITY. 

Sze JupeMxEnr. 
- JUDGE’S CHARGE. 

Sez CrimmvAu Procrrepines 9, 11, 15; Gopenaans: 
JUDGMENT. 


1. The judgment to be entered by default against a part of numerous de- 
fendants, others of whom plead or‘are not taken, is, according to the 
course of the Court, only interlocutory ; therefore, 


2. Where a writ (in assumpsit upon a note) against seven, was returned to 
Spring Term 1867, executed upon five; and at the return term, three 
of those taken entered pleas: a judgment final by default was taken 
against the other two: and at the same time, an alias writ was ordered 
against those not taken: Held, upon application by the parties against 
whom judgment had been taken, made at Spring Term 1868, that 
such judgment was irregular; and should have been set aside so far 
as it was jinal, and allowed to stand as an interlocutory judgment. Dick 
v, McLaurin, 185. 


3. In a case in which, at Fall Term 1863, an entry of “Judgment” was 
made which was brought forward to Fall Term 1864 and, no Courts 
being held in the county during 1865, on the 8th of March, 1866, (out 
of term time) the notes declared on were handed to the Clerk, who 
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thereupon extended his memorandum above into a formal judgment as 
of Fali Term 1864: Held, 
(a.) That such judgment was not irregular. Jacobs v. H. Burgwyn, 198. 
(b.) That the execution which issued thereupon on the 8th of March, 
1866, was irregular, as being issued upon a dormant judgment, and 
therefore might be set aside, on motion by the defendants. dé. 


4, The assignee of a defendant has no right to have two judgments against 
such defendant set aside on the ground that they were taken nee the 
Same specialty. Jacobs v. 8. Burgwyn, 196. 


5. No one but the defendant in an execution can complain of a judgment 
for being irregular, Ibid. 


6. The judgments mentioned above are not irregular. Creditors complain- 
ing of them cannot be relieved by motzon to set them aside. bed. 


4. A Court after allowing an irregular judgment by default final, taken at 
a previous term, to be amended into a judgment by default and en- 
quiry, has power at the same term to strike out such judgment alto- 
gether, and permit the defendant to plead; therefore, no appeal lies to 
the Supreme Court from such action. Dick v, Dickson, 488. 


8. Judgments can be arrested only for some matter which appears, or for 
the omission of some matter which ought to appear, upon the record. 
State v. Douglas, 500, 


9. A regular final judgment cannot be set aside at a subsequent term, on 
motion, even although it was entered under a misapprehension of 
counsel, Murphy v. Merritt, 502. 

10, An appeal from an order to vacate a judgment, leaves such judgment, 
and any execution issued under it, in full force. did, 

11. Judgments given now are solvable in Treasury Notes of the United 
States. Mitchell v. Henderson, 643. 


See Practice 14, 21, 28, 29, 32, 83; Appsax 8. 
JUDICIAL SALE, 


1, Although a Court will set aside a sale made under. its order, upon its 
being reported, or otherwise appearing, that the highest bid is inade- 
quate; yet it is not according to the practice in such cases, fo accept a 
higher bid tendered by another party since the sale, Woodv. Parker, 379, 


2. The proper order is, to re-opén the biddings. did, 


3. Whenever the Clerk of a Court is appointed to make sales, &c., it is to 
be taken that he is appointed in his official capacity, unless the order 
of appointment expressly negatives the idea; and for default under 
such appointment the Clerk and his sureties are liable upon his official 
bond. McNeill v. Morrison, 508, 


JURISDICTION. 


1. The Supreme Court has no power to grant a new trial becaus2 a ver- 
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4, 
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dict is found upon isufictent testimony, or against the weight of testi- 
mony. The sufficiency of the testimony offered is a question exclusively 
for the jury. Whether a verdict is against the weight of the testimony 
is a matter exclusively for the discretion of the Judge who presides at 
the trial. State vo, Storkey, 7. 

Where a note with two sureties, given before May 1 865, was discharged 
by one of them after that time, eld that the County Court had juris- 
diction of a suit for contribution, under the Ordinance of June 1866, 
c. 9, Derosset v. Bradley, 17, 

A Court of Oyer and Terminer held in 1868, by virtue of the act of 
1862, (Feb. 9.) and under a commission from Governor Holden to a. 
Judge of ithe Superior Court, was competent to hear and determine 
cases of crime. State v. Baker, 276. 

Where a Judge of the Superior Court holds a term, it will be taken, 
prima facie at least, that he was authorized so to do, and that it was 
regular. Ibid, | 


JUSTICE OF THE PEACE. 


See Orricers, 1; Larceny, 2; Practicz, 14, 15, 19, 20; Winminerox 


Sprcran Court, 2, 4, 


LARCENY. 
1. If a servant entrusted with the custody of goods by his master, frand-. 


ulently take them to convert them to his own use, he is guilty of 
larceny. State v. Jarvis, 556. 


2. Justices of the Peace have no jurisdiction of larceny. This offence re- 


mains under the cognizance of the Superior Courts, Jd¢d. 


Sez Witurneton Speciat Court, 


LEGACY. 


1. 


A clause in a will providing—‘‘and should there be anything at my death 

undivided, it is my will that it be sold and equally divided armong my four 
sons after paying my funeral expenses and all just debts,”—in a case 
where the residue consisted of a considerable amount of money and 
choses in action, and an inconsiderable amount of other personal prop- 
erty, disposed of the whole of such residue. Hogan v, Hogan, 222, 


A legacy of $100 to A B, ‘‘to pay her debts, and for her support as she 
needs,” does not warrant an executor in seeking out such debts, 
paying them off, and retaining the amounts upon a settlement with the 
legatee. did, 

A testator bequeathed to a certain boy $2.000, to be put at interest for 
the purpose of educating him; and having survived the making of his 
will twelve years, the boy (who in the interval had received little or no 
education) at his death was a married man of about twenty-four years 
of age: Held, that the legatee was entitled to the legacy, and that the 
fact, that during his boyhood he refused to go to school, made no dif- 
ference. Redmond v. Burroughs, 242, 
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4, By will made in 1854, A. J. Spivey gave certain real and personal estate 
to his wife for life, and then to a niece. The niece died in 1864, and 
Mrs, Spivey in 1867: By will, the niece gave “to the children of my 
brother Stephen W. Britton and of my sister Mary F. Miller, all of my 
property of every description, to them and their heirs forever:” At 
the death of the niece, her brother Stephen had one child, which died 
before Mrs. Spivey: A year or more after its death, and before the 
death of Mrs. Spivey, another child was born to Stephen: Held that— 


(a.) The children of Stephen and Mary took per capita, 


(b.) The estate of the niece in possession, was to be divided amongst 
such of the children of Stephen and Mary as were in being at her 
death; and her interest in the estate of A. J. Spivey, was to be 
divided amongst such of those children as were in being at the death. 
of Mrs. Spivey. 


(c.) The interest of the deceased child of Stephen devolved at its death 
upen its father, and was not divested out of him by the birth of the 
second child, more than ten months after such death, (Rev. Code, ch. 
88, Rule 7.) 


(d.) The rule that remainders given by will to members of a class, vest 
only in such as compose the class when the particular estate falls in, 
applies as well to gifts disposing of remainders previously created, as to 
cifts which create remainders, Britton v. Miller, 268. 


5. In construing a will, the chief object being to ascertain the meaning of 
the testator, words may be supplied or abstracted, grammatical] ar- 
rangement disregarded, and clauses transposed; TZayloe v. Johnson, 381. 

6. Therefore, Where the context requires it, ‘‘ oldest” may be read ‘ young- 
est.” Lbid. 


7. Where a testator in 1861, provided that ‘' Hellen” should “ receive $2,000 
less than either of my other two children,” ont of an estate consisting 
of lands, slaves, &c., Held, that the amount at present, by which Hel- 
len’s share is to be diminished, is to bear such proportion to $2,000, as 
is borne by the present value of the estate (reduced by the results of 
the war) to such value in 1861, dtd. 


8. Provisions, that upon the marriage of the testator’s second daughter, ber 
share should be taken out and allotted to her; and if either of the three 
youngest children, of whom the daughter was one, should die before 
the tune appointed for the division of the estate, the survivors should 
inherit her share,—did not operate to give such daughter’s share to the 
survivors, upon her death after marriage, although in fact, there had 
been no division of the estate, bed, 


9, When a testator directed a division of his estate upon a certain contin- 
gency, and that a particular share thereof should thereupon be regard- 
ed as realty, Held, that such share was to be so considered from the 


happenning of such contingency, even although there was no division.. 
Ibid, 
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10. A legacy of $20,000 to the testator’s widow,—upon a survey of the 


whole will and the state of his family and estate at his death,declared 
to be a charge upon the whole estate and also upon the yearly pro- 
duce of the Jand of his former wife, until the legacy is discharged or 
her children come of age ; and in this latter respect, such children put 
to an election between their interest under the will, and their interest 
as heirs to their mother. Mitehener v, Atkinson, 585. 


(The former decree in this case modified. See Phil. Eq. 23.) 
11. General pecuniary legacies are not chargeable upon or to be preferred 


12 


. 


13. 


14, 


15, 


16. 


17, 


to, specific devises of land, although the latter be found in a residuary 
elausé which also includes personalty. Robinson v. McIver, 645. 

A legacy in contemplation of emancipation and removal, to one who 
was a slave when the will was written, is valid; and a bequest made in 
trust for the removal of such slave, with balance if any to him, is, 
under the results of the war, payable to him without abatement. 
hid, | 

An Executor, not expressly charged with such, has no official duty in 
connection with bequests of annuities charged upon land. did, 

Upon the death (before the testator’s) of a residuary legatee, (a nephew 
and one of the heirs of the testator the real and personal estate given 
to him lapses for the benefit of the testator’s heirs and next of kin. 
Lbid. 

In case of such lapse, an annuity charged upon the land in favor of one 
of the heirs will abate pro rata, Ibid. 

The expression ‘‘ lawful heirs,” in a will, applied to describe those who 
are to take a bequest of personalty, means such as take that sort of 
property in cases of intestacy. Nelson v. Blue, 659. 


Personalty given by a testator who died in 1854, ‘‘ to be equally divid- 


ed among all my lawful heirs,” in a case where there were no lineal 
descendants, and the next of kin are nephews and neices together with 
the children of a deceased nephew; is to be confined to the nephews 
and neices, Ibid. 


{Nore.—Since then alter, by Act of 1862-8 ch. 49; and Act of April 6, 


1869, ‘‘ Estates of deceased persons.”’] 


LEGAL TENDER. 


Where a vendor of land filed a bill for a speeific performance of the con- 


tract, alleging that the vendee had contracted to pay specie, but had 
prevailed upon the sheriff (who had in his hands an execution for the 
money with instructions to accept specie only,) by menaces of an ap- 
peal to the Military, to receive currency; Heéd, that the contract to pay 
specie having been merged in the judgment, the latter was satisfied by 
the action of the sheriff, and therefore that the vendee had already com- 
plied with his contract, Gibson v. Foard, 103. 


(As to the rights of the plaintiff against the sherif’, Quaere,) Ibid, 
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LIEN, 


The dil? given to creditors, “without obtaining judgment at law,” by the 
Ordinance of June 16th, 1866, sec. 18, creates a right, whether it be a 
lien or merely a-iis pendens, in favor of such creditors, from the time of 
filing, which is not disturbed by the fraudulent vendor’s subsequent 
bankruptcy. Carr v, Fearington, 560. 


LIS PENDENS, 
See Lien. 


MANDAMUS, 


One who applies for a Mandamus to compel his induction into an office, 
must show affirmatively that he is entitled to hold such office, Worthy 
v. Barrett, 199. 


MARRIAGE, 


The prisoner and a woman offered as a witness in his behalf having lived 
together as husband and wife while they were slaves, and having sub- 
sequently observed the ceremonies required by the Act of 1866, ch. 
40, s. 5: Held that they were legally married, and her testimony prop- 
erly excluded. State v, Harris, 1. 


See MiscEGNATION, 


MARRIED WOMAN’S SEPARATE ESTATE. 


See Huspanp anp Wire, I. 


MARSHALLING. 
See Execution, 2. 


MILITARY ORDERS. 
See Insuncrion, 1. Mitchell v. Henderson, 648. 


MILLS. 

1. Instructions to a jury, that if a plaintiff sustains no injury from the 
ponding of water upon his mill wheel, still he is entitled to nominal 
damages, are correct. Little v. Stanback, 285, 

2. Where a petition under the statute [Rev. Code, ch. 71, s. 8,] for damages 
caused by the erection of a mill upon the stream below, described it 
as a “grist mill;” without calling it a pulic mill, or a grist mill grinding 
for toll, held, to be sufficient. bid. 

3, The mere raising of a stream within its banks, although it is not thrown 
out of them, is sufficient to support an action for injury to land through 
which it runs. bid. 


- MISCEGENATION. 


The provisions of the Act. (Rev. Code, c. 68, s. 7,) declaring intermar- 
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riages between whites and persons of color to be void, are still in force 
in this State; not having been affected by recent changes of the Con- 
stitution of the State, or of the United States; or by the Civil Rights 
Bill, State v, Hairston § Williams, 451, 8. P. State v, Reinhart § Love, 547. 


MORTGAGE. 


1 


A provision, in a mortgage deed conveying various articles of real and 
personal estate, that when any amount, or any note, is due, the mort- 
gagee shall call on the mortgagor for the same, and if payment be 
made, nothing shall be done, otherwise the mortgagee shall advertise 
and sell enough to pay what is due, and the mortgagor shall direct 
what shall be sold,—is a sufiicient power of sale. Hyman v. Devereux, 624. 
Where a mortgage contains a provision like the above, it is not accord- 
ing to the course of Courts of Equity to interfere with a proposed sale 
in compliance with the teims of the deed; especially where the 
security is deficient in amount, and the mortgagor probably insolvent, 
Lbid, 

The assignee of a bond secured by mortgage, is entitled (nothing 
more appearing) to the benefit of the mortgage. bid. 

If a bond secured by mortgage be renewed, the new bond retains the 
same security. Lard, 


NATURALIZATION. 


I. 


The act of Congress of the 10th of February 1€65, on Naturalization 
by the expression “Any woman who micht lawfully be naturalived 
under the existing laws,’—means only, any woman, being a free white 
person, and not an alien enemy ; therefore, where a descent was cast upon 
the 20th of May 1863, a woman who in 1857 had married in Ireland a 
naturalized citizen of the United States, could inherit, although she 
hed always resided in Ireland, and continued to do so until after the 
descent east. Mune v. MeCarthy, 299. 

In the same act, the expression, “Married or who shall be married to a 
citizen of the United States,” casts a descent in the above case, upon a 
woman who, having been born an alien, in 1851 married another alien, 
who declared his intention to beconie a citizen in 1858, and was natur- 
alized in 1856. 


NEGLIGENCE. 


L, 


Where the defendants, who were engaged in the manufacture of salt- 
petre up to the 14th of April 1865, at the discontinuance of their 
operations, left some of the liquid of which saltpetre is made, in troughs 
and hogsheads, covered with boards, and enclosed by a sufficient fence, 
and three montbs thereafier the plaintifi's cattle wandered into the 
enclosure, drank of the liquid, and died from the the effects thereof, 
Held, that the question of negligence on the part of the defendants, did 
not arise. Morrison v. Cornelius, 546. 

If a party injured have contributed to the injury, be cannot recover dam- 
ages on account of it. bid, 
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8. The act of May 26th 1864, by which persons “while engaged in the man- 
facture of saltpetre” are required “to enclose their works with a good 
and lawful fence,” under penalty of double the value of all cattle that 
are destroyed by the liquid saltpetre, does not apply after the opera- 
tions are discontinued. dzd. 


Sea Pusric Law, 2. 
NEGOTIABLE PAPER. 


Endorsements by third persons of a note payable by A to B,—if made at 
the time of its execution, bind them, according to the intention of the 
parties, either as joint principals or as sureties. Laker v. Robinson, 191, 


NUL TIEL RECORD. 


The issue nul tiel record, includes two questions; ove, of fact, from the de- 
cision of which in the Court below there is ne appeal, the other, of 
law deducible from such fact, from the decision of which below there 
is an appeal. Senpson v, Simpson, 534. 


OFFICERS. 


1. A Justice of the Peace has no power to depeté a special cificer to execute 
civil process. ersh v, Williams, 371, | 

2. The right of a de facto officer to hold his office, cannot be questioned col- 
laterally—as, iere, by objecting to an answer purporting to have been 
sworn to before him. Culver v. Eggers, 6380. 


See Constitution 7, 8, 9, 10; Mampamvs; Taxes. 


ORDINANCES. 


1. A note given to C in 1866, by A as principal, and B as surety, in payment 
for certain notes made in 1864 by B to C, which in 1866 were purchas- 
ed by A from C, is a ew contract by A and B, and not one “ in renewal 
of or a substitute for” the contracts of 1864, within the 5th section of 
thé Ordinance of March 14th, 1868. Hood v. Froneberger, 35. 

2. A surety to a note made in 1861 having paid it off in 1866 ; Held, that his 
claim on that account against his principal was not included in the 
Ordinance of June 1866, which conferred exciusive jurisdiction on the © 
Superior Courts in regard to ali actions on contraets made prior to May 
1, 1865. Sme#h v. Moore, 188. 


See Jurnispiction 2; Lien; Sray Law, Wipow 4. 


PARENT AND CHILD. 

Although the law allows to a person 7 doco parentis the broadest latitude in 
governing, it is not necessary to prove express malice on his part in 
order to convict of murder, if the facts show such cruelty and inhu- 
manity in whipping, as exclude the idea of passion, Stele v, Harrts, 1, 


See APPRENTICE l. 
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PARTNERSHIP. 


1. Where some of the executions were against a firm, and others against 
0., one of its members, Heid, as the property sold was firm property, 
and insufficient to satisfy the former class of executions, the money 
should be divided pro rata amongst those, in exclusion of the latter 
class; Roberts v, Oldham, 297. 


2, Also, that the fact that one of the firm creditors was secured by a mort- 
gage upon the separate property of O., had no effect in postponing his. 
right to the proceeds in the hands of the sheriff. dd, 

8. Where an oral contract was made with the three members of a partner- 
ship personally, Held, that they could recover upon it in their joint 
names, without regard to the style of their partnership, although this. 
had been set forth in the writ. Patin v, Small, 484, 


4, In an action for the value of lumber delivered by a firm, the acceptance 
thereof by the defendant is evidence of privity of contract between the: | 
parties. Broaddus v. Evans, 638, 

5, One partner cannot, without the consent of his co-partner, agree to re- 
ceive payment for goods sold by the firm, in debts due by himself indi- 
vidually, l&¢d, 


PLEADING. 
1, Debt is the proper form of action upon a bond for the payment of @ 


specified sum of money ‘in specie or its equivalent,” where the plain- 
tiffs seeks to recover the sum specified, Rhyne v. Wacaser, 36, 


2, Where the existence of a fact at particular time is important to a party,. 
he must make a distinct allegation in regard to it in his pleading. 
Donnell v, Cooke, 227, 


Parties seeking to be excused from the ordinary consequences of their 
action, by reason of special circumstances, must exhibit candor and 
particularity in their statements concerning it. d¢d, 


The right of a plaintiff to relief must always be limited by his own state- 
ments in the pleadings of his grounds for complaint. Love ». Cobé,. 
$24, | : 

5, The “ Act to suspend the Code of Civil Procedure in certain cases,” rat- 
ified March 16th, 1869, does not repeal §116, C. C. P., so as to allow of 
“‘nleas’? without verification. Haywood v. Bryan ¢ Sugg, 521. 

See Pusric Law, 3. 
PRACTICE, 

1, The evidence being closed on both sides, upon the defendant being per-. 
mitted to recall a witness to explain a part of his testimony, it is with- 
in the discretion of the Judge to forbid the examination of the witness 
as to new matter, State v. Harris, 1. 

2, After a wo/, pros, had been entered as to one of several defendants, upon 


motion by the respective parties remaining, material amendments were 
allowed to each: Held, that any question as to costs upon the process 


Sas 


Awe 
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against the defendant discharged, should have been settled at the time 
of such allowance; and that upon such question being raised after final 
judgment for the demand and costs, it will be presumed by the Court 
to have been settled, Bynum v. Daniel, 24. 


8. An objection that the plaintiff should have filed a special instead of a 
general replication, comes too late after verdict. (Rev. Code ch. 3, s. 
5,) Parish v. Wilhelm, 51. 


4, Counsel have no right during the argument of a case to make observations - 
upon the fact that the other party to the cause has not come forward 
as a witness therein. Devries v. Haywood, 53. 


5. Actions pending at the time of the ratification of the Code, are to be pro- 
ceeded with and tried under such laws and rules then existing as may 
be applicable : therefore, in such actions a “ counter-claim” is not ad- 
missible. Teague v. James, 91. | 

6. Suits pending at the time of the adoption of the Code are to be proceed- 
ed in and tried under the then existing laws and rules applicable 
thereto; therefore, in an ejectment which was then pending the defen- 
dant has no right to have relief because of a “‘ counter-claim” under a 
bond for title from the plaintiff, Gaither v. Gibson, 92. 


7. The word “actions,” in the first line of paragraphs 3 and 4, in § 8, of the 
Code of Civil Procedure, is in the objective case, and is governed by 
the preposition “to,” in the first line of the section; therefore the 
words “but such actions” must be supplied in each paragraph im- 
mediately preceding the verb “shall be governed,” in the fifth line of 
the former, and the fourth line of the latter paragraph. Smith v, Me- 
Ilwaine, 95. 


8. Actions commenced after the adoption of the Code upon contracts not 
embraced in the Stay Law Ordinance, must be brought before the 
Clerk. bid, 

9. Actions upon contracts entered into before the ratification of the Code 
must be returned before the Clerk. Swepson v, Harvey, 106. 


10. Where, at the time that a motion for a procedendo to the County Court 
was made in the Superior Court, the motion should have been granted, 
and in the interval between that time and the time when the case was 
decided in the Supreme Court, the County Courts had been abolished : 
Held, that as the Court was not informed whether the record of the case 
had been transferred, the only order practicable was, that the case be 
remanded to the Superior Court, in order that the plaintiff might take 
such steps as he might be advised. Aycock v. Harrison, 145. 


‘11, Causes under the Code cannot be “ set for hearing and transferred” to 
this Court ; they can come up only by appeal. Wadsworth v, Davis, 251, 


12. As the Code of Civil Procedure does not provide for the writ of Recor- 
dart, until further legislation the Courts must be governed in respect 
to that writ by the rules of the Common Law, Marsh v. Wiliams, 371, 
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i4, 


15, 


17. 


18. 


19. 


20. 


21. 


22, 


29. 
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Suits pending at the time of the adoption of the Code of Civil Proce- 
dure are not governed in practice by such Code; therefore any set-of* 
claimed by a defendant therein must be a legal one, and such as could 
have been enforced in Courts of law heretofere. Valentine v. Holloman, 
475, 

A judgment given by a magistrate in one county cannot be docketed 
in another, unless previously docketed in the former county ; and what 
is allowed to be docketed in the latter county is, the transcript of 
judgment as docketed in the former. IcAden v, Banister, 478. 

Where a docketed judgment is relied upon as authorfty for an arrest of 
the person by process of execution thereunder, it is necessary that the 
affidavit and order of arrest in the Court of the Nagistrate shall be- 
docketed with the judgment, Aiter, if such yadgment is to be enfore- 
ed by execution against land only. did, 


. Upon an appeal from an order of the Clerk, to the Judge, the latter may 


hear any evidence that would have been competent before the former, 
although in fact not introduced. dzd, 

In a case where the question before the Clerk (or Judge) of the second 
county, is as to the right to issue process of execution against the body: 
of the defendant, it is not competent for him to hear parol evidence, 
to show that an affidavit and an order of arrest were in fact made be- 
fore the magistrate in the first county, although the transcript shows. 
none, bid, | 
The judgment as actually docketed is the only authority for the exe- 
cution named; the form of the docketed judgment depends upon that 
of the transcript actually sent. déd. . 


A judgment may be properly docketed from the original papers before 
the magistrate, instead of from a transcript of them. Ibid. 


Amendments of the judgmeut before the magistrate, or of the transcript, 
can be made only before the tribunal which rendered the one, 
or issued the other, Ibid. | 


Where a Sheriff has notice that there is a dispute as to his right to col- 
lect from the defendant certain money, and afterwards pays such 
money to the plaintiff, pending the controversy: eld, that upon its. 
being decided that such money was improperly collected, the order to 
return it to the defendant, is properly directed to the Sheriff. Zb:d, 


Writs of summons issued in January 1869, should have been returnable 
before the Clerk, and therefore if made returnable before the Judge 
at Spring Term 1869, on motion by the defendant to that effect, 
should have been dismissed. Since then the act of April 1 1869, ‘to 
amend certain irregularities’ &¢., allows such errors to be cured by 
amendment &c, Johnson v. Judd, 498. | 

ff a jury decide correctly a question of law improperly left to them. 
by the Court, the verdict cures the error of the Court. Glenn». R. R. 
Co, 510. 


24. 


20, 


27, 


28, 


33. 
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Where the case transmitted to this Court shows that one party, in 
order to establish his title to land, tendered evidence of @ parol lease 
thereof, and that it was rejected by the presiding Judge: Held, that it 
wil] not be presumed, in the absence of any reason assigned, for the 
purpose of supporting the ruling below, that the lease was one which 
the Statute of Frauds requires to be in writing, Brown v. Washington, 
514. . 

In order to make out error in the direction of the Judge below, it is 
not necessary to show that the evidence excluded would have made 
a good case for him who offers it—but, that by its exclusion he was 
prevented from developing his case. Ibid. 


. A Judge is not bound to follow the very words used by counsel ina 


prayer for instructions, provided that he is substantially correct in the 
language which he does use. State v. Brantley § Watkins, 518. 


Where a lost execution was alleged to be a link in the title of a plain- 
tiff in ejectment: Held, that such fact did not render an application 
under an independent motion, made without notice to the other party, 
a correct method of supplying the loss ; aso, that what was required of 
the plaintiff was only, to notify the defendant that on the trial of the 
ejectment the loss would be proved, and on doing so, to prove its con- 
tents by parol. Stanly v, Massingill, 508. 


Where a judgment by default has been taken against a principal and bis 
surety, the fact that no process in the suit had been served upon the 
the former, affords no ground for vacating such judgment as against 
the latter. Mason v, Miles, 564. 


. Under the new practice in this State, by analogy to the old, relief 


against a judgment, sought because the defendant had not been served with 
process in the case, is not to be made the subject of a quasi equitable 
proceeding, but must be applied for by a motion incidental to the 
judgment impeached. Ibid. 


. Where a prima facie case is made, either upon affidavit or other sufficient, 


proof, arule wisi is granted, as of course. Schenck Ex parte, 601. 


. Certain expressions in an affidavit—relied upon as impairing its effect, 


Heid to be surplusage. bid. 


. The provision of the Code C. P. giving plaintiffs having judgement, three 


years in which to issue execution, applies to judgments pending at its 
adoption: therefore, a plaintiff in such a judgment which at the time of 


application was more than a year old, had a right to have it docketed. 


Harris v. Hill, 653. 
Quere, whether a creditor by prior docketed judgment, who places his 
execution in the Sheriff’s hands after a sale, can intercept its proceeds, 


to the prejudice of creditors by subsequent docketed judgmenis, whose 
executions were in the Sheriffs hands at the sale? did, 


See Appean; Arrest; Eaquiry; Insuncrtion; Joupement, 1; Jupicran 


SaLes; Pueapinc; Process; Rerurn, 1; Wrnow, 3. 
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PROCESS. 
Writs signed tn blank by Clerks, and handed to Attorneys for their use, if 


subsequently filled up by the latter are regular and sufficient writs. 
At all events, such writs when returned and received by the Clerks are 
regular as against them. Prosecution bonds taken by the Attorneys in 
such cases are as if taken by the Clerks, and will prevent the incur- 
ring of the penalty for not takizg such bonds, even ajthough not 
returned at the first Coart with the writ. Oreom v, Morrisey, 591, 


PROSECUTOR, 


Sez Costs. 


PUBLIC LAW. | 
1, A Lieutenant and a Private in the army of the United States, who by 


2. 


command of their Captain, took from.a citizen on the 17th of May 
1855, two horses, were thereby guilty of a trespass, Wilson v, Frank- 
lin, 259, | 

Where an officer in the military se1vice of the Confederate States, 
whilst absent from such service contracted with a Rail Road Company 
to transport him to the headquarters of the army in order to report to 
the Commander-in-Chief, and received personal injury on the route by 
the negligence of such Company; Held, that because then and there 
engaged in an act of hostility to the United States, he was not entitled 
to recover damages, TZurner v. North Carolina Rail Road Co,, 522. 


8, Such defence arises upon the plea of the General Issue, did, 


See Contract, 1; EmANcIPATioN. 


RAPE. 


See Eviprencg, 2; InpictmMent. 


RATIONAL DOUBT. 


1, 


2, 


Upon a trial for murder, the fact of killing with a deadly weapon being 
admitted or proved, the burden of showing any matter of mitigation, 
excuse or justification is thrown upon the prisoner, State v. Willis, 26, 
It is incumbent on the prisoner to establish such matter, neither deyond a 
reasonable doubt nor according to the preponderance of testimony, but, to the 
satisfaction of the jury, Ibid. | 


RECORDARI. 


See Practice, 12. 


REGISTRATION OF DEEDS. 


See Inprang, 1. 


~REPLEVIN. | 
1. A judgment in an action of Replevin, brought under Rev. Code, ch. 98, 


for the penalty of the bond given by the defendant according to the 
provisions of § 4, without a previous judgment against the defendant, 
as at common law, is erroneous, Scott v, Hiliott, 215, 
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In such case the judgment should be, that the plaintiff recover the thing, 
and in case it cannot be had, then the value assessed ; and also damages 
for the caption and detention, with his costs; and, superadded thereto, 
a judgment against the defendant and his sureties, for the penalty of 
the bond, to be discharged by performing the former judgment, did. 
The value should be assessed as at the time of the trial, and not at that | 
of the caption. did. 

It is erroneous to assume that six per cent, is the proper measure of 
damages in such case; it might be more, or less. b7d, 

Semble, that the judgment in such cases should not include a sheriff 
who has been fixed as special bail of the defendant, but that he is to be 
reached by sei. fa., and entitled to surrender his principal in discharge 
of his liability. did. 

The provision in the Act, that Replevin may be maintained against per- 
sons in possession, wherever Trover or Detinue witt he, is not universal, 
but sub modo only, reference being had to the different natures of the 
actions spoken of, bid. 

Where the defendant in a writ of replevin was not in possession of the 
thing sued for at the time the writ was issued, and refused to give 
bond, no recovery can be had against him. Myers v. Credte, 504, 
Third persons, who after the issuing of a writ of replevin come forward 
and give the bond and receive possession of the thing sued for, from 
the plaintiff, are not liable to a recovery in such action, did. 


RETURN, 


Where a ven. ex., was returned to August Term 1866 of Wayne County 


Court endorsed “No sale on account of the Stay Law ;” He/d, that such 
was not a due return; aiso, that the plaintiff in the execution was enti- 
tled to have another writ of ven, ex, issued from the August Term. 
Aycock v, Harrison, 146, 


See Execution, 8; SHERIFF, 1. 


SALES, 


See Snaves; Contract, 


“SCALE.” 


1, 


The Constitution of the United States does not forbid a State from 
altering the rule of evidence which heretofore excluded parol evidence 
offered to contradict or vary the terms of a written contract. Robeson 
», Brown, 554, : 


The rule for applying the Scale, under the ordinance of Oct, 18th 1865, 
and the acts of 1866, cc. 38 and 39, is: 


(a.) Money contracts are presumed to be solvable in Confederate money, 


and the value thereof must be estimated by the jury # com according 
to the legislative scale, and then the depreciation of United States 
‘Treasury notes must be added to the amount as estimated in coin: 
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(This division applies only to contracts where Confederate money was 
the consideration. ) 

(b.) In all other cases of contracts, the value of the property or other 
consideration, may be shown in evidence, and the jury must estimate 
such value in U. 8, Treasury notes. éd. : 


See ASSUMPSI®, 


SCIRE FACTAS. 


The plaintiff in a Sei. Fa. under sec. 29, ch. 45 of the Rev. Code, must show 
himself to be the party aggrieved by the default in question: Therefore, 
where the defendant therein pleaded mud tiel record, and the presiding 
Judge, having found that the writing upon record was as follows; ‘that 
the defendants [to the original suit] are the tenants of the plaintiff 
[therein], and are guilty of the trespass declared upon in the declara- 
tion of ejectment, and assess the plaintiff's damage to a penny, and 
that the Clerk’s office have judgment and execution for the plaintiff's 
costs ;” thereupon, also found the tissue in favor of the plaintiff im the 
set, fa,: Held, to be error, as the record showed no judgment in favor 
of such plaintifl. Stmpson v, Simpson, 534, 


SELLING ROSIN IN WILMINGTON. 


The penalty for selling rosin in Wilmington without having it weighed, 
given by act of 19th March 1869, is not incurred where the rosin when 
sold was im transitu from Wilmington to New York, although the 
parties to the sale were both at the time in Wilmington. Atkinson v. 
Williams, 592. 

SETTLEMENT, 
See Basrarpy 4, 


SHERIFF. 


Where one who had been arrested under a capias ad respondendum, escaped 
from the sheriff, and the latter by his return negatived any idea that he 
ntended to become special bail for the party escaped, Held, that the 
sheriff and his sureties were liable upon his official bond for such es- 
cape, and that the measure of damages, was, ot the debt and interest, 
but such actual damages as the plaintiff had sustained. Lusk v. Fails, 
188, 


See Constirution 7, 8,9; Taxes; Practice 21, 


SLAVES. 


The sale of a slave in September 1864, in North Carolina, constituted « 
valuable consideration for any promise made to pay for the same, ar- 
rell v. Watson, 454. 


SPECIFIC PERFORMANCE. 


1. Where a part of the consideration for a contract to sell land made in 


INDEX. 715 


March 1865, was a sum in Confederate currency, which was not paid, 
and before the contract was completed, that currency had become 
worthless, Held, that the purchaser was, not entitled to a decree for 
specific performance. Love v. Cobb, 328, 

2. Where one bargains for land of another who (as he knows,) has only 
an equitable title, Ze/d, upon the latter being unable to procure a title, 
by the refusal of /ts bargainor, that he is not bound to a specific per- 
formance of his contract. did, 

3. Specific performance will not be decreed, where, in the nature of things, 
the only effect of the decree will be to imprison the defendant per- 
petually. Jed. 

4, Equity will not enforce the specific performance of a contract unless it © 
be practicable, and unless the party seeking relief show that in reason- 
able time he performed his part of the contract, or at the time of seek- 
ing relief is able and ready to do so; nor will it rescind a contract 
otherwise valid, because subsequent events have so materially changed 
its operation as to render it hard and oppressive upon one of the par- 
ties ; therefore, 

Where in 1863 one agreed, for a sum in Confederate money, to sell land 

to another, &c,, and to relieve the land from a dower estate; and a 

deed for the Jand was then executed and a partial payment made ; 

Held, that upon the former party’s delaying to tender a deed for the 

dower right wnt 1867, he could not compel the latter to specifie per- 

formance of his part of such contract ; aso, 


ot 


6. That he had no right to ask for a rescission of the contract. Addington 
v. Setzer, 389. | 


7. Semble, that a bill for the specific performance of a contract to convey 
land cannot be sustained by a vendee, where the memorandum in 
writing relied upon, identifies the tract merely as “a certain tract of 
land where he [the bargainee] now lives,” and the bill avers that suck 
tract was sold, fraudulently, as containing 328 acres, but in truth con- 
tained only 100 acres, and thereupon proceeds to ask an account of 
what has been paid by the plaintiff, and a conveyance of the 
100 acres, with compensation; the principle of the class of cases 
nearest to this being, that a vendor may ask for specific performance 
offering compensation for a failure in the title to some small and tmma- 
terial part of the land. Culver v. Eggers, 630. 

See Lecat TENDER. 
STAMPS. 

See Fraup 3. 
STATUTES. 

The comma, at the end of the word “store,” in section 2, of Rev, Code, 
ch, 34, is a mispiint; the enrolled bill in the office of the Secretary of 
State has no such comma, and thus shows that the word is used as an 


adjective, qualifying the word “house” which follows, Séatev, Pulley 8. 
See Constitution ; IMPRISONMENT FOR DEBT, 1. 
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STATUTE OF FRAUDS. 


1. A promise by a third person to answer for the debt of another which 
other is not thereupon discharged from all liability—is within the 
Statute of Frauds, and must be in writing. Combs v. Harshaw, 198. 

2. That there is a consideration for such promise, does not affect this 
rule, Ibid 

3. Where there is a valid contract for the sale of land betwixt A and B, as 
principals, Held, that C cannot be substituted to the rights or duties of 
either party without an agreement 7 writing. Love v, Cobb, 82.4, 


STATUTES OF LIMITATIONS. 


The Jand of a feme convert having been conveyed without her privy examin- 
ation, JZeld, that there was no adverse possession as against her issue, 
until after the death of the husband. Kincade v, Perkins, 282, 

The Statute of limitations, in actions upon unsealed contracts, has been 
suspended since September Ist, 1861, and, by present legislation, is to 
remain so until January Ist, 1870. Johnsen v. Winslow, 552. 

SeE ATTACHMENT, CORPORATION ; YEAR’S PROVISION. 
STAY LAW. | 


1. The Stay Law, contained in the Ordinances of June 1866 and March 
1868, impairs the obligation of contracts, and is therefore void, Jacobs 
v. Smallwood, 112, Rives v. Williams, 128, Holt v. Iseley, 129, Swepson v. 
Chapman, 180, Tate v, Estes, 130, Grier v. Bysaner, 131, 

2. The act of March 16th 1869, (Stay Law) does no¢ profess to authorize 
the continuance of causes then pending on issues regularly joined upon 
the ordinary pleas for delay. Greenlee v. Greenlee, 593. 


See Return, 

SUBROGATION. 

See Devise I. 

SURETY. | 

Where two sureties on a note to a bank, agreed, after the insolvency of their 
principal, to employ a broker to buy notes of the bank to an amount 
sufficient to pay the debt, and one of them paid the broker for notes 
purchased by him, and discharged the debt: Held that he could main- 


tain an action on the case against his co-surety for contribution. 
Derosset v. Bradley, 17. 


See Ornpinancgs, 1, 2; Crepiror A ND Surery. 


TAXES. 


1. The duty of collecting taxes, although in this State ordinarily discharg- 
ed by sheriffs, is not incident to their office as such, and so does not 
terminate with the termination of such office: Perrg v. Campbell, 257. 


2. Therefore, one who is specially deputed by a sheriff to collect taxes, con- 
tinues to be a deputy for that purpose after a resignation by his princi- 
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pal; and the sureties upon his bond are liable for the money by him 
collected after that time. d:d. 


TENANCY. 
SEE “CROPPER.” 
TORT, 


A purpose to damage does not make an act, otherwise lawful, tjurtous in a 
legal sense, Thornton v, Thornton, 211. 
See Miuus 3. 
TRESPASS. 


An officer having two executions against the plaintiff and his father, and 
another execution against the father alone, levied on three homes be- 
longing to the plaintiff, as the property of the father; the plaintiff off- 
ered to pay off the executions against Aimself, but the officer refused to 
receive the money, and proceeded to sell the horses: Held, that the 
officer became a trespasser ab initio, and was liable x an action of tres-— 
pass, for the value of the two horses last sold. Parrish v. Wilhelm, 50. 


Trespass for mesne profits cannot be maintained by the lessor of 
the plaintiff in a previous gectment, unless he go into actual possess— 
ion of the premises after their recovery in such previousaction. Stan- 
ev vy. Calvert, 616. 

Neither confession of lease entry and ouster in the previous action, nor the. 
fact that pending such action the plaintiff's interest in the premises. 
was destroyed, affects this rule, did. 


See Pusric Law, 1. 
TRUSTS AND TRUSTEES. 
See ConrepERATE Money; Devise 6,7; Emancipation 5; Fraup; 
MoRTGAGE, 
USURY. 
See Bint to Perpstvare, &e., 1. 


VEN. EX, 


The fact that the older writs of Ven. Ex. are affected by the Stay Law, in a. 
case where the property levied on was sold by writs not so affected — 
does not change the rule that the proceeds of sale by a Sheriff are to. 
be applied to the oldest execution in his hands. Dunn v. Nichols, 107. 


The Fi, Fa. clause attached to a writ of Ven. Ex. has not the force of an 
alias Fi. Fa., but is dependent upon.the result of the sale under the Ven. 
Ex.; when, if such sale be insufficient for the purposes uf the execution, 
it for the first time becomes operative. bid, 


Where personal property was sold under a junior execution, before it was 
known what would be the result of a sale under a Ven. Ex. of older 


/ date, levied on land, Held, that its proceeds were appropriated to such 
execution, dd, 
See ExEcurion. 
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WASTE. 


Sembié, That, in analogy to the case of mines already opened, it is not waste 
for an occupant to continue to make brick on premises used for that 
purpose when the occupancy commenced. Sledge v. Blum, 374, 


WIDOW. 


1. A testator having given to his wife, besides other property, one half of 
his land, and to a daughter the other half, (with certain certain slaves, 
emancipated at the time of the testator’s death,) and having provided 
that his debts should be ‘‘ paid out of the funds raised off the property 
given to his wife. Held, as the daughter had died in the testator’s life- 
time, and the personalty had been exhausted, that her lapsed land should 
next be applied to the payment of debts, Guilley v. Holloway, 84, 

2. In such case, if it becomes necessary to resort to the land devised to the 
wite, she is entitled, under Rev. Code, ch. 118, s. 8, to one-third of the 
whole of the realty for life, as if the husband had died intestate. did. 

3. The entry of a dissent by the widow, is an incident to the jurisdiction of 
Probate, and as this jurisdiction has been conferred upon the Clerk of 
the Superior Court, the widow’s dissent is to be made and entered in 
his office. Ramsour v, Ramsour, 231. 

4, The sele spoken of in the Ordinance of March 5th, 1868 (c. 40, s. 2) is a 
sale for the benefit of the creditors or heirs of the testator, and not 
one by the widow for the benefit of her creditors. Ibid. 


5, In a case where it appeared that the widow, as general devisee under 
her husband’s will, had conveyed a large part of the land in trust for 
payment of her own debts, and afterwards, under the Ordinance above 
mentioned, had dissented and was seeking to have dower therein ; 
Held, that she was entitled to dower ; and also, that the trustee in the 
deed was not a necessary party to herpetilion, ded. 


5, A widow who is entitled to dower, can erdinarily exercise no right over 
the land until her dower has been assigned. Webbv, Boyle, 271. 


WILL. 

1. Where a testator leaves two wills, that of later date not expressly revok- 
ing the former, and the former is propounded for probate ; Held, to be 
proper for the Court to leave to the jury the question, whether it was 
the intention of the testator that the former paper-writing should be 
his will. Fleming v. Fleming, 209. 

2, A will is to be construed not only by its language, but by the condition 
of the testator’s family and estate. Lassiter v. Wood, 360. | 

8. Where a general purpose can be gathered from a will, particular disposi- 
tions in conflict therewith, must give way. did. 

See Wiwow 1, 2. 


WILL—NUNCUPATIVE. 
Where a person, being i eetremis, and conscious of it,—seuet for a friend 
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with whom he had often talked on the subject of a will,—and told him 
what disposition he wanted to make of his property, and then such 
friend replied that if he wanted to do anything of that kind he had 
better have some other person in the room, and thereupon the speaker 
went out and brought in another person, and in the presence of the 
sick man repeated the proposed disposition of the property, to which 
the latter assented: Held, to be a sufficient rogatio testium to satisfy the 
requirements of a nuncupative will, Sixth v, Smith, 637. 


WILMINGTON SPECIAL COURT. 


1, Petit larceny being a felony in this State, the Special Court established 


for the City of Wilmington has no jurisdiction of it. State v. Haughton, 
491, 


2, Neither a Justice of the Peace, nor the Judge of the Special Court of the 


City of Wilmington, has jurisdiction over larceny. McLaurine Ex 
Parte, 528. 


3. The power of the Judge of the Special Court of Wilmington to issue 


wriis of habeas corpus, is confined to criminal cases falling within his 
jurisdiction. did, 


4, By the Constitution of the State original jurisdiction of civil actions is 


vested exclusively either in the Superior Courts or in Justices of the 
Peace; and Justices of the Peace are required to be elected by the 
several townships ; therefore, the aet of Dec. 10th 1868, (amending the 
charter of the City of Wilmington,) so far as it gives to the Judge of 
the Special Court jurisdiction of certain penalties and fines, and the 
general powers of a Justice of the Peace, is void. Wilmington v, Davis, 
582. 


WITNESS. 


1, 


The Act (Rev. Code c, 107, s. 71) which renders persons of color in- 
competent as witnesses in certain cases, is repugnant to the Constitu- 
tion, and is repealed thereby. State v. Underwood, 98. 


One who is under sentence of death fora felony, is nevertheless com- 
petent as a witness, did, 

To show the disposition of a witness towards the prisoner, he may be 
asked whether he had not heard that the prisoner had been a witness 
against him for the same offence. State v. Harsten, 294. 


4, Where a witness stated, in reply to the question whether the prisoner 


had not been sworn against him,—that he had not heard him examined, 
but had Acard that the prisoner was a witness, and swore against him, 
Held, Pearson, C. J. dubitante, that the latter part of the answer was 
sufficiently responsive, to render it regular for the prisoner to object 
to the ruling of the Court upon its competency, without any further 
examination upon his part. did, 


Under the Act of 1866, ch. 48, a wife was not a competent witness for her 
husband. Rice v. Keith, 319. 
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6, It is now otherwise, under the Code of Civil Procedure, § 841 bid. 

7. Where an imputation against the character of a witness is made by the 
very question which is put to him, evidence in support of that char- 
acter becomes competent. State v, Cherry, 498. 


8, A witness called merely to sustain or impeach the character of another 
witness in the cause, may himself be either impeached or sustained, 


Ibid. 


YEAR’S PROVISION. 

1. It is not the lapse of time since the death of the husband, but such lapse. 
since the taking out of. administration, that affects the right of the | 
‘widow to a Year’s provision: Rogers Hx Porte, 110. 

2. Therefore, where the husband died in June 1860, and administration was. 
not taken out until February Term 1868; held, that the widow was 
entitled to such provision under a petition filed at that term. Téd. 

3. If a widow who has petitioned for a Year’s allowance die after the Com- 
missioners have made the allotment and before the confirmation of 
their report by the Court, the petition abates, and cannot be revived °Y 
her administrator. Dusn, Ex Parte, 1387. 


